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 IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

THE INTER-TRIBAL COUNCIL  ) 
OF ARIZONA, INC., ) 
 ) 
Plaintiff, ) 
 ) 

v.    ) No. 15-342L 
      ) (Judge Firestone) 
 ) 
THE UNITED STATES OF AMERICA, ) 
 ) 
Defendant. ) 

 

 

 

SECOND AMENDED COMPLAINT 

 

 Plaintiff, by and through its undersigned attorney, hereby alleges as follows: 

 

 

INTRODUCTION 

 

1. This is an action by Plaintiff, the Inter-Tribal Council of Arizona, Inc. (ITCA), a non-

profit consortium organization whose members are federally-recognized Indian tribes, seeking 

money damages against the United States of America for breaches of fiduciary duties by the 

United States, acting by and through its past and present federal agencies and officers, in 

violation of the Arizona-Florida Land Exchange Act (AFLEA or Act), Pub. L. No. 100-696, 102 

Stat. 4577 (1988) (Exhibit 1), and other federal statutes regarding tribal trust funds. 

2. The AFLEA, inter alia, ratified an interstate Land Exchange between the United 

States and the Barron Collier Company (Collier), and required the difference in the value -- 

$34.9 million -- of Collier’s Florida land and the United States’ Arizona land to be paid into 

Trust Funds established by the Act for Arizona Indian Tribes, including a Trust Fund established 

for the benefit of Arizona Tribes that were members of ITCA on January 1, 1988.   

3. The AFLEA provided for two methods – a lump sum payment method and an annual 

payment method -- by which the $34.9 million could be paid into the Trust Funds.  Collier 
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insisted on, and the United States agreed to, the annual payment method, which the Act expressly 

defined as two separate but co-equal obligations:  a) thirty years of $2.9 million annual payments 

based on the Act’s mandated minimum rate of return of 8.5% on the $34.9 million, for thirty 

years; and, b) a final payment of the $34.9 million at the end of thirty years.  The annual payment 

method was not ITCA’s preferred method, but the United States struck this bargain with Collier.     

4. Once this bargain was struck, the AFLEA required the United States to secure in full 

both Trust Fund Payments obligations so that, in the event of Collier’s default, the obligations – 

any and all remaining $2.9 million annual payments and the $34.9 million final payment -- 

would still be met in full from the security held by the United States.  The U.S. Department of 

the Interior (Interior Department or Interior) officials at the highest level charged with 

implementing the AFLEA contemporaneously understood the Act’s mandatory requirements, but 

failed to carry out these requirements.    

5. ITCA’s primary claim in this action is that the United States’ failure to comply fully 

with the AFLEA’s Trust Fund Payments security requirements is a breach of trust in violation of 

the Act for which, given Collier’s default on the Trust Fund Payments, the United States is now 

liable, for at least the following amounts:  the $34.9 million final payment; the seven $2.9 

million annual payments not made by Collier to date for years 2012 – 2017 and  any fraction  of 

a year until the entire $34.9 million is recovered; and, the difference in the amount, if any, that 

the $34.9 million, once fully recovered, actually earns for the remainder of the thirty year annual 

payment method period (i.e., through 2026) and what the $34.9 million would earn under the 

Act’s mandated minimum rate of return of 8.5%  for that same time period. ITCA has secondary 

claims for the United States’ failure to collect in full the Trust Fund Payments required by the 

Act, and for underinvestment of Trust Fund Payments that were collected. 
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6. The recent settlement of the United States’ claims against Collier in United States v. 

Barron Collier Co., No. 2:14:cv-00161-PGR (D. Ariz. filed Jan. 28 2014), has failed to provide 

the amount of security or cash needed to satisfy both Trust Fund Payment obligations in full, and 

thus, the settlement does not resolve ITCA’s security requirement claims.  The Collier settlement 

likewise does not resolve ITCA’s collection requirement claims, and the settlement not only does 

not address ITCA’s underinvestment claims, it has generated a new underinvestment claim for 

the $16 million cash payment received by the United States from Collier.  

7. Hence, notwithstanding the Collier settlement, ITCA’s statutory breach of trust 

claims against the United States in this action remain. 

 

PARTIES 

8. Plaintiff ITCA is a non-profit membership organization with its principal place of 

business in Maricopa County, Arizona.  The member tribes of ITCA first came together in 1952 

to provide a united voice for tribal governments located in the State of Arizona with respect to 

issues of common interest and concern.  ITCA is governed by the highest elected officials of 

each of ITCA’s member tribes, including tribal presidents, governors and chairpersons.   

9. The AFLEA established the Arizona InterTribal Trust Fund (AITF), which is for the 

benefit of ITCA and 19 tribes (and their members) that were members of ITCA on January 1, 

1998.  Pub. L. No. 100-696, §§ 401(2), 405(a)(1).     

10. The 19 tribes who were members of ITCA as of January 1, 1988 are: 1) Ak-Chin 

Indian Community; 2) Cocopah Indian Tribe; 3) Colorado River Indian Tribes; 4) Fort 

McDowell Yavapai Nation; 5) Fort Mojave Tribe; 6) Gila River Indian Community; 7) 

Havasupai Tribe; 8) Hopi Tribe; 9 ) Hualapai Tribe; 10) Kaibab-Paiute Tribe; 11) Pascua Yaqui 
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Tribe; 12) Quechan Tribe; 13) Salt River Pima-Maricopa Indian Community; 14) San Carlos 

Apache Tribe; 15) Tohono O’Odham Nation; 16) Tonto Apache Tribe; 17) White Mountain 

Apache Tribe; 18) Yavapai Apache Nation; and, 19) Yavapai-Prescott Indian Community.   

11. All of the tribes that were members of ITCA as of January 1, 1988 remain members 

of ITCA today.   

12. Defendant United States, through the Interior Department, the Department of the 

Treasury, and other federal agencies, bureaus and offices, is the trustee for the AITF under the 

AFLEA and other statutes, including but not limited to, 25 U.S.C. § 161a; 25 U.S.C. § 162a; and 

the American Indian Trust Fund Management Reform Act of 1994, Pub. L. No. 103-412,108 

Stat. 4239. 

 

JURISDICTION 

13. This Court has jurisdiction over the subject matter of this civil action under the 

Tucker Act, 28 U.S.C. § 1491(a)(1) and the Indian Tucker Act, 28 U.S.C. § 1505, because the 

action involves non-tort claims against the United States for money damages founded upon 

either the Constitution, acts of Congress, or treaties of the United States. 

14. The United States has waived its sovereign immunity from suit regarding the claims 

in this action under 28 U.S.C. § 1491 and 28 U.S.C. § 1505. 

 

ALLEGATIONS 

 

THE HISTORY OF THE PHOENIX INDIAN SCHOOL AND ITS LAND 

 

15. From its opening in 1891, the Phoenix Indian School was an off-reservation federal 

Indian elementary and secondary boarding school operated by Interior’s Bureau of Indian Affairs 
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(BIA) on land owned by the United States.  See Phoenix Indian School:  Oversight Hearings 

before the H. Comm. on Interior and Insular Affairs, 100th Cong. 110 (Feb. 13, 1987) 

[hereinafter Phoenix Indian School - Arizona Hearings]. 

16. The Phoenix Indian School ultimately consisted of 34 buildings on over 100 acres 

located in the heart of central Phoenix.  S. Rep. No. 100-539, at 3 (1988). 

17. While open to members of tribes nationwide, the Phoenix Indian School primarily 

served tribes located in Arizona.  Phoenix Indian School – Arizona Hearings, supra, at 27-28 and 

87.  

18. In the 1970s and 1980s, “Interior . . . embarked upon a policy of closing off-

reservation boarding schools as an alternative to the education of Indian children in their own 

communities . . . .[primarily to achieve federal] budget savings.”  H.R. Rep. No. 100-744, pt. 1, 

at 8 (1988). 

19. Congress responded to the concerns of tribes nationwide served by off-reservation 

boarding schools by placing “limitations [and requirements on Interior’s] discretion in the areas 

of school closure or program curtailment.”  H.R. Rep. No. 99-231, at 2 (1985); see the Education 

Amendments of 1984, Pub. L. No. 98-511, 98 Stat. 2366, as amended by the Indian Education 

Technical Amendments Act of 1985, Pub. L. No. 99-89, 99 Stat. 379.   

20. The United States had been discussing with Collier the possible acquisition by the 

United States of Collier’s lands in Florida since at least 1984.  Plaintiff’s Statement of 

Undisputed Material Facts at ¶ 3, United States v. Collier, ECF No. 151.   

21. Lacking the funds to make an outright purchase of Collier’s Florida lands, Interior 

offered various surplus property that it held to Collier in exchange for the Florida lands.  Id. at ¶¶ 

5-6.; Arizona-Florida Land Exchange Act of 1988:  Joint Hearing on S. 2420 Before the S. Select 
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Comm. on Indian Affairs and the H. Comm. on Energy and Natural Resources and the S. 

Subcomm. on Public Lands, National Parks and Forests, 100th Cong. 50 (1988) [hereinafter 

Arizona-Florida Land Exchange Hearings] (statement of Hon. Susan Reece, Assistant Secretary 

for Fish and Wildlife and Parks, U.S. Department of the Interior).   

22. In anticipation of the Phoenix Indian School property becoming surplus when and if 

the School was closed, at least by 1985 Collier had viewed the Phoenix Indian School property, 

and by February 1986 Collier had expressed its interest in the property to Interior.  Plaintiff’s 

Appendix Vol. I PA1-PA388  at PA145-PA147, United States v. Collier, ECF No. 151-1(Collier 

Enterprises InterOffice Memorandum). 

 

CONGRESS’ SCRUTINY OF, AND ACTION REGARDING,   

THE PHOENIX INDIAN SCHOOL’S CLOSURE AND LAND EXCHANGE 

 

23. “The closure of the Phoenix Indian High School ha[d] been proposed many times 

throughout the history of the school[, and e]ach time, the Arizona tribes … insisted that the 

school remain open because it helps meet basic education, social and adolescent care needs of 

the Indian people.”  Phoenix Indian School – Arizona Hearings, supra, at 87-88 (statement of 

ITCA). 

24. A 1986 report by a BIA-ITCA joint study group recommended that the BIA continue 

the Phoenix Indian School’s operation.  Id. at 88.   

25. By October 1986, Congress had inserted riders into Interior’s Fiscal Year 1987 

Appropriations Act specific to the Phoenix Indian School, which, in addition to the general 

requirements for federal Indian school closures, placed new, explicit requirements on Interior 

with respect to the Phoenix Indian School’s potential closure, including a report to Congress 

which, inter alia, contained Interior’s recommendations for the disposition of the Phoenix Indian 
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School property.  132 Cong. Rec. H10493-02 (1986); Pub. L. No. 99-500, 100 Stat. 1783 (1986); 

accord Pub. L. No. 99-591, 100 Stat. 3341 (1986). 

26. On February 3, 1987, contrary to the joint study group’s report and recommendations, 

and over strong objections by ITCA and tribes, Interior determined that the Phoenix Indian 

School was no longer required or needed. Phoenix Indian School – Arizona Hearings, supra, at 

17-18, 90-95 (Letter from Ross O. Swimmer, Assistant Secretary – Indian Affairs, U.S. 

Department of the Interior to the Honorable Jim Wright, Speaker, U.S. House of 

Representatives). 

27. Ten days later, on February 13, 1987, Congress held a field hearing in Phoenix “to try 

and find out where do we stand on the Phoenix Indian School issue, and perhaps to clear the air a 

little bit.”  Phoenix Indian School – Arizona Hearings, supra, at 1 (statement of the Hon. Morris 

K. Udall, D-AZ., Chairman, House Committee on Interior and Insular Affairs).  

28. At the February 13, 1987 field hearing, ITCA testified in opposition to Interior’s 

decision to close the Phoenix Indian School, and requested of Congress legislation either 

providing for the school’s continued operation, or, in the alternative, providing, inter alia, “[t]hat 

in the event the Phoenix Indian School is closed, an amount equal to the (sic) forty five percent 

of the fair market value of the total amount of the Phoenix Indian School land be deposited into a 

trust fund for member tribes of” ITCA.   Phoenix Indian School – Arizona Hearings, supra, at 

86-105. 

29. At the February 13, 1987 field hearing, Collier supported a land exchange whereby, 

inter alia, “the additional money needed to equalize the [land] exchange” i.e., “[t]he cash 

received by the federal government would establish the Arizona Indian Trust Fund.”  Phoenix 
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Indian School – Arizona Hearings, supra, at 162 (statement of Roy Cawley, President, Real 

Estate Division, Collier Enterprises). 

30. Notice from the Assistant Secretary for Indian Affairs to Congress in March 1987, 

“that since the Congress has not approved the closure of the Phoenix Indian School the Bureau of 

Indian Affairs will operate the school for the 1987-1988 school year,” 133 Cong. Rec. S4168-01 

(1987), was followed in May 1987 by the Assistant Secretary’s communication to Congress 

recommending the closure of Phoenix Indian School at the end of the 1987-1988 school year.  

133 Cong. Rec. S6223-01 (1987). 

31. By mid-1987, Congress was well-aware that the Phoenix Indian School site was 

“considered prime land for development.”  Phoenix Indian School:  Oversight Hearings before 

the H. Comm. on Interior and Insular Affairs, 100th Cong. 68, 182 (July 30, 1987) [hereinafter 

Phoenix Indian School – DC Hearings] (statement of Hon. Ben Nighthorse Campbell, D-CO).  

“Given the apparent reality that the Phoenix Indian School will, in fact, close in the near future, 

the federal government [was] faced with having a very significant and valuable asset ….”  Id. at 

179 (statement of Hon. Morris K. Udall, D-AZ).  “Appraisers … said that the school property is 

potentially the most valuable parcel of urban development land left in Phoenix, the State of 

Arizona, and possibly the western half of the United States.”  U.S. General Accounting Office, 

GAO/GGD-88-85, Land Exchange:  New Appraisals of Interior’s Collier Proposal Would Not 

Resolve Issues 8(1988). 

32. On July 30, 1987, Congress held another hearing, this time in Washington, DC, “to 

focus on what we are going to do about the 109 acres in Phoenix, [the] Phoenix Indian School 

land.”  Phoenix Indian School – DC Hearings, supra, at 177 (statement of Hon. Morris K. Udall, 

D-AZ, Chairman, House Committee on Interior and Insular Affairs).   
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33. By the July 30, 1987 hearing, Interior had “two proposals to exchange most of [the 

Phoenix Indian School] property for other lands and interests.”  Id. at 179 (statement of Hon. 

Morris K. Udall, D-AZ.).  Interior described in detail for Congress each of the [two] exchange 

proposals it was considering.  Id. at 225-243 (statement of William P. Horn, Assistant Secretary 

for Fish and Wildlife and Parks, U.S. Department of the Interior).  “The first involves Collier 

properties in the Florida Everglades that have been the subject of extensive assessments and 

negotiations over the past year and a half.”  Id. at 225.  “The second is a proposal by the Phelps 

Dodge Development Corporation – tendered to the Department five weeks ago – that would 

convey properties almost exclusively in New Mexico.”  Id. 

34. At the July 30, 1987 hearing, ITCA reiterated its primary position that the “Phoenix 

Indian High School remain open [at least] until suitable alternative arrangements have been 

made in the State of Arizona to meet the needs of the students and potential students served by 

the school, and until Congress expressly approves closure of the school.”  Id. at 331 (statement 

of ITCA).  ITCA’s alternative position “continues to be that if and when Congress takes action to 

close the Phoenix Indian High School proceeds from 50 percent of the fair market value of the 

total amount of the Phoenix Indian High School be conveyed to the member tribes of the Inter 

Tribal Council of Arizona; 45 percent of which would be deposited into a trust fund …. to be 

used for supplemental educational and child-welfare programs, activities, and services for the 

benefit of those Indian tribes which are members of the Inter-Tribal Council of Arizona.”  Id. at 

331-332. 

35. In December 1987, Congress again added Phoenix Indian School-specific riders to 

Interior’s Fiscal Year 1988 Appropriations Act.  One rider “Provided further, That the Secretary 

[of the Interior] shall take no action to close the school or dispose of the property of the Phoenix 
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Indian School until the Congress has specifically approved the school closure or provided for 

disposition of the property in legislation.”  Pub. L. No. 100-202, 101 Stat. 1329 (1987).  Another 

rider provided that “none of the funds appropriated by the Act may be obligated or expended in 

any way for the purpose of the sale, lease, rental, excessing, surplusing, or disposal of any 

portion of land on which the Phoenix Indian School is located at Phoenix, Arizona without the 

specific approval of Congress.”  Id. 

 

THE LAND EXCHANGE AGREEMENT AND THE LAND VALUATION 

DIFFERENCE  

 

36. Collier ultimately selected the Phoenix Indian School property and an Exchange 

Agreement negotiated between Collier and Interior was executed on May 15, 1988. (“Exchange 

Agreement”) (Exhibit 2); see S. Rep. No. 100-539, at 2 (1988).   

37. The Exchange Agreement provided, inter alia, that approximately 72 acres of the 

Phoenix Indian School Property would be conveyed to Collier (68 acres plus approximately 4 

acres in rights-of-way); 11.5 acres would be transferred to the U.S. Veterans Administration, 4.5 

acres would be transferred to the State of Arizona, and 20 acres would be transferred to the City 

of Phoenix.  Exchange Agreement at 14-18. 

38. The Exchange Agreement provided that Collier would pay $34.9 million in cash to 

the United States at closing on the Land Exchange.  Exchange Agreement at 28.  The Exchange 

Agreement did not provide for Collier to make this payment other than in the form of a lump 

sum at closing.  Exchange Agreement at 28; see also Order at 2, United States v. Collier, ECF 

No. 188 (Exhibit 3) (Granting in part and denying in part Plaintiff’s motion for summary 

judgment) (“Because the Phoenix property was more valuable than the Florida wetlands, the 
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parties entered into an initial Exchange Agreement that required Collier to pay $34.9 million in 

cash at closing to equalize the exchange”). 

39. “In 1988, Interior valued the Florida land at $45.1 million.”  U.S. General Accounting 

Office, GAO/GGD-92-42, Land Exchange:  Phoenix and Collier Reach Agreement on Indian 

School Property 3 (1992).  The portion of the Phoenix Indian School property that Collier would 

receive was valued at a minimum of $80 million, and thus “$34.9 million represent[ed] the 

difference in the estimated values of the properties” to be exchanged between the United States 

and Collier.  Id. at 2.   

40. This Land Exchange was “the largest and one of the most complex interstate land 

exchanges ever consummated by the United States Department of [the] Interior.”  Order at 1, 

United States v. Collier, ECF No. 188.  

THE AFLEA’S LEGISLATIVE HISTORY 

41. To effectuate an interstate land exchange by Interior, an act of Congress was required.  

On May 3, 1988, Representative John J. Rhodes III (R-AZ) introduced H.R. 4519, a bill entitled 

“the Arizona-Florida Land Exchange Act of 1988, which will provide for the disposition of lands 

in the city of Phoenix, known as the Phoenix Indian School property, in exchange for 

environmentally sensitive lands in Florida.”  134 Cong. Rec. E1372-01 (1988).  Representative 

Rhodes noted that “the cash component [of the land exchange] would be transferred to trust 

funds to be used for primarily educational purposes of the Arizona Indian tribes who have used 

the school in the past.”  Id.   

42. Representative Udall (D-AZ) stated that H.R. 4519 “would effect a major land 

exchange” and “[t]o accomplish this, the United States is agreeing to close the Phoenix Indian 
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School and transfer to private interests most of the extremely valuable 104 acres on which the 

school sits in north central Phoenix.”  134 Cong. Rec. H2897-02 (1988).   

43. On May 20, 1988, Senator McCain (R-AZ) introduced S. 2420, entitled “A bill to 

provide for the disposition of certain lands in Arizona under the jurisdiction of the Department of 

the Interior by means of an exchange of lands, and for other purposes.”  134 Cong. Rec. S6362-

05 (1988).  S. 2420’s co-sponsor, Senator DeConcini (D-AZ), stated: 

Earlier this week the representatives of the Inter-Tribal Council of Arizona came 

to my office expressing a number of their concerns. The tribal chairmen want a 

full opportunity to participate in the process of reviewing and commenting on the 

proposed exchange. The school is still an important part of the educational system 

used by these tribes and the provisions on the closure of the school proposed by 

the bill are not acceptable to them. There are other very important considerations 

which the tribes are asking Congress to take into account with respect to this 

proposed exchange. 

 

Id.  

44. With respect to the difference in value between the Florida lands and the Phoenix 

Indian School property, Collier succeeded in getting into the proposed legislation an alternative 

to having to pay the difference in the estimated values of the properties in cash at closing on the 

land exchange.  Plaintiff’s Statement of Undisputed Material Facts at ¶ 15, United States v. 

Collier.  The alternative was that Collier could either pay the $34.9 million as a lump sum at 

closing, or, spread the Trust Fund Payments over a period of 30 years.  Id. 

45. In response to the new proposed annual payment method, ITCA succeeded in getting 

the proposed legislation to provide that the annual payments for thirty years would be no less 

than what would be earned on $34.9 million at a minimum rate of return of 8.5%.  Arizona-

Florida Land Exchange Hearings, supra, at 65-66 (statement of ITCA).   As ITCA explained to 

Congress, the annual payment method raised concerns of “fluctuation of interest,” so “[w]e were 

trying … to establish … a guaranteed minimum cash flow” to the Trust Funds.  Id. at 66. 
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46. On July 14, 1988, under House Resolution 493, an open rule providing for 

consideration of H.R. 4519, Representative Latta (R-OH), stated that “not everyone is in favor of 

this bill,” including, inter alia, the Administration, which supports the land exchange but not the 

“earmarking of the $34.9 million in land value equalization payments to two trust funds for the 

educational needs of the Arizona Indian Community.” 134 Cong. Rec. H5763-02 (1988).  

47. On July 25, 1988, Congress held a Joint Hearing “to give everyone the chance to 

comment on S. 2420, The Arizona-Florida Land Exchange Act.”  Arizona-Florida Land 

Exchange Hearings, supra¸ at 1 (statement of Hon. Dennis DeConcini, D-AZ, Acting Chairman, 

Senate Committee on Indian Affairs). 

48. At the July 25, 1988 Joint Hearing, ITCA again reiterated its primary position to be 

that the Phoenix Indian School “not be closed …. [b]ecause it provides a necessary educational 

resource, especially where no suitable alternative resources are available in local tribal 

communities.”  Id. at 323-324 (statement of ITCA).  “However, if Congress and the Department 

of the Interior are determined that the school be closed and persist in pursuing a land exchange of 

the Phoenix Indian School property with other lands, [ITCA has] concluded that one means of 

serving social and educational means of Indian youth would be to … establish a Federal trust 

fund which would be funded by proceeds equal to at least 45 percent of the value of the school 

property …..”  Id. at 324-325.  

49. At the July 25, 1988 Joint Hearing, Collier stated that, with respect to the closure of 

the Phoenix Indian School, the House Interior Committee’s report on this legislation makes clear 

that the establishment of the trust funds through the land exchange is essential to [the] transition 

[of students to other facilities and programs], and provides a means for ensuring that disposition 
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of the school property will produce tangible benefits to Arizona Indian Tribes.”  Id. at 140 

(statement of Roy E. Cawley, Jr., President, Real Estate Division, Barron Collier Co.) 

50. At the July 25, 1988 Joint Hearing, Interior continued to “strongly object to 

earmarking the $34.9 million to be received from Collier to equalize the values of the exchange 

into a trust fund for members of the Arizona Indian community, as proposed by this legislation.”   

Id. at 117 (statement of Susan Recce, Acting Assistant Secretary for Fish and Wildlife and Parks, 

U.S. Department of the Interior). 

51. Senator McCain (R-AZ) questioned Interior representatives about Interior’s position 

as follows: 

Ms. Recce, I am disappointed that you should take the position, speaking for the 

Administration, that you strongly object to $34.9 million for a trust fund for 

Indian education. In it you say that you believe "that the needs of the Arizona 

Indian community have already been met in large part by the expenditure of over 

$40 million in Federal funds to construct new on-reservation high schools in 

Arizona, and any additional needs should be met," etc. Ms. Recce, if that trust 

fund was $300 million we wouldn't have enough money to provide for Indian 

educational requirements in Arizona. I think it shows some ignorance of the 

conditions under which Indian people are being educated.  
 

Id. at 54- (emphasis added). 

52. On September 27, 1988, Congress inserted a Phoenix Indian School-specific rider 

into Interior’s Fiscal Year 1989 Appropriations Act, which “Provided further, That the Secretary 

[of the Interior] shall take no action to close the school or dispose of the property of the Phoenix 

Indian School until the Congress has specifically approved the school closure or provided for the 

disposition of the property in legislation….”  Pub. L. No. 100-446, 102 Stat. 1774 (1988). 
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THE AFLEA  

53. On November 18, 1988, Congress enacted the AFLEA, which ratified the United 

States-Collier May 1988 Exchange Agreement, see Pub. L. No. 100-696, §§ 401(6), 402(b), 

which Agreement gave Collier approximately three years from the Act’s enactment, i.e., until 

December 11, 1991, to accept Interior’s offer regarding the Phoenix Indian School property.  

Exchange Agreement at 9. 

54. The Act defines the difference in value between the lands exchanged as the 

“Monetary Proceeds” of the Land Exchange.  Pub. L. No. 100-696, § 401(10). 

55. The Act makes “receipt by the United States of Monetary Proceeds” compulsory to 

the Land Exchange.  Id. at §§ 401(9), 401(10), 401(19). 

56. The Act mandates that the Monetary Proceeds “shall be paid to the United States for 

deposit” into two separate Trust Funds established by the Act for the benefit of Arizona Indian 

tribes.  Id. at § 403(a); accord § 403(a) (“The Monetary Proceeds shall be paid to the United 

States for deposit into the” AITF);  § 401(10) (“Monetary Proceeds means … the cash amount 

required to be paid to the United States by Collier”). 

57. One of the Trust Funds is the AITF.  Pub. L. No. 100-696, §§ 405(a)(1), 401(2).  The 

AITF is to receive 95% of the Monetary Proceeds as Trust Fund Payments.  Id. at § 405(e)(1); 

accord id. at § 405(b)(1)(A) (the AITF “shall consist of … an amount equal to the sum of … that 

portion of the Monetary Proceeds properly allocable to” it).  

58. The other Trust Fund is the Navajo Trust Fund (NTF), for the benefit of the Navajo 

Nation.  Id. at §§ 405(a)(2), 401(11).  The NTF is to receive the remaining 5% of the Monetary 

Proceeds as Trust Fund Payments.  Id. at § 405(e)(2).  
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59. As the House Committee explained, “To compensate for the closure of the Indian 

School, the … [Monetary] proceeds will be deposited into the Indian education trust funds 

established by the bill for supplemental educational and child-welfare activities and services for 

the benefit of Arizona Indian Tribes.”  H.R. Rep. No. 100-744, pt. 3, at 6-7. 

60. The Act defines Trust Fund Payments as “the payment to the United States of the 

Monetary Proceeds for deposit into … [the Trust Funds], in the form of a lump sum payment or 

annual payments.”  Pub. L. No. 100-696, § 401(19).   

61. In a subsection expressly entitled “Election of Lump Sum or Annual Payments,” the 

Act provides for Interior to elect to receive the Trust Fund Payments either by way of a lump 

sum payment at closing on the Land Exchange, or “30 annual payments.” Id. at § 403(b).  A 

subsequent subsection provides that “annual payments” means “30 annual payments equal to the 

interest due” on the final payment of $34.9 million at the statutorily set minimum rate “that in 

no event shall … be lower than 8.5 percent or higher than 9.0 percent.”  Id. at § 403(c)(2) 

(emphasis added). 

62. The legislative history confirms that the Trust Fund Payments “may be made in either 

a lump-sum payment or in thirty annual payments.”  S. Rep. No. 100-539, at 7.  

63. The House Committee reported verbatim, and further stated, “While the Committee 

has given the Secretary the discretion, as trustee, to make this determination [regarding the 

method of payment], it intends that the preference of the tribes, unless clearly outweighed by 

other considerations, will be given effect.”  H.R. Rep. No. 100-744, pt. 1, at 11 (emphasis 

added). 
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64. The Act provides that if the Trust Fund Payments are made pursuant to the annual 

payment method, the Secretary of the Treasury shall hold in trust the security provided for such 

payments.  Pub. L. No. 100-696, § 405(c)(2). 

65. The Act provides for the investment of the Trust Funds by Interior.  Id. at § 405(c). 

66. The Act governs the specific educational and child-welfare purposes for which Trust 

Fund income may be used by ITCA and the Navajo Nation.  Id. at § 405(d). 

67. The Act expressly provides that “[t]he purpose of these trust funds is to supplement, 

not supplant, current Federal efforts” to support Indian education.  Id. at § 405(d). 

68. The Act’s mandates regarding the Trust Funds and the Trust Fund Payments are 

continuing duties. 

69. The Act provided for the closure of the Phoenix Indian School. Id. at § 404(a). 

70. Pursuant to the Act, the Phoenix Indian School was closed in 1990. 

71. The United States has stated in litigation that “a key aim of [the AFLEA was] the 

funding of Indian education.”  Plaintiff’s Opposition to Defendant’s Combined Motion to 

Dismiss Pursuant to Rule 12(b)(6) and for Judgment on the Pleadings Under Rule 12(c) at 2, 

United States v. Collier, ECF No. 12; id. at 10 (“Congress dedicated the funds from Collier’s 

cash component of the land exchange to address an important need in the wake of the former 

Phoenix Indian School’s closure.”). 

 

THE ANNUAL PAYMENT METHOD ELECTION AND REQUIREMENTS  

 

72. Following the AFLEA’s passage, Collier negotiated with the City of Phoenix over 

planning and zoning requirements for the potential development of the Phoenix Indian School 

property.  United States’ Statement of Undisputed Material Facts at ¶ 23, United States v. 
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Collier, ECF No. 151; see generally U.S. General Accounting Office, GAO/GGD-91-111, Land 

Exchange:  Phoenix Indian School Development Plan Adversely Affects Property Value (1991) 

(report required under the AFLEA analyzing the development proposals and rezoning process for 

the Phoenix Indian School property). 

73. In June 1991, Collier gave preliminary notice of intent to accept Interior’s offer on 

the Phoenix Indian School property, but also told Interior that it would not proceed with the Land 

Exchange unless it could use the annual payment method for the Trust Fund Payments.  

Plaintiff’s Statement of Undisputed Material Facts at ¶ 24, United States v. Collier, ECF No. 

151. 

74. The Act gave Interior 90 days from receipt of such notice, or until September 25, 

1991, to inform Collier of the Trust Fund Payments’ method of payment elected by Interior.  

Pub. L. No. 100-696, § 403(b). 

75. The Act provided that before electing a Trust Fund Payments’ payment method, 

Interior was required to consult with ITCA and the Navajo Nation concerning the payment 

methods.  Pub. L. No. 100-696, § 403(c)(3). 

76. On September 13, 1991, Interior consulted with ITCA and the Navajo Nation in 

Phoenix, Arizona on the Trust Fund Payments’ payment methods.  Written Transcript of Arizona 

InterTribal Trust Fund and Navajo Trust Fund Meeting (Sept. 13, 1991), Exhibit D to Federal 

Defendants’ Notice of Filing Supplement to Administrative Record, Inter Tribal Council of 

Arizona v. Lujan, No. 2:92-cv-01890-SMM (D. Ariz. Oct. 21, 1992), Dkt No. 17 (Exhibit 4).  

Interior Solicitor’s Office attorneys David Moran and David Watts attended this consultation.  

Id. at 5-6.   
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77. At the September 13, 1991 consultation with ITCA and the Navajo Nation, Interior 

Solicitor’s Office attorney David Watts stated that, “we’re not only securing the $35 million at 

the end of the 30 year period but we also want to secure payments of those annual interest 

payments.”  Id. at 9.   

78. At the September 13, 1991 consultation with ITCA and the Navajo Nation, Interior 

Solicitor’s Office attorney David Moran stated that, “[a]ny serious mismanagement of the trust 

funds, or any serious mismanagement of collateral or the establishment of the collateral [means] 

the legal liability [is] on behalf of the United States to make up the difference.”  Id. at 12.  

According to Mr. Moran, “proper collateral” was important to ensure that, “30 years out there’s 

going to be $35 million there and that each year there will be a payment of income from 

that of at least 8.5[%] or else the United States becomes liable.”  Id. (emphasis added).   

Stated another way by Mr. Moran, if Collier (or any purchaser or the Phoenix Indian School 

property under the AFLEA’s annual payment method) were “to go under, [the United States is] 

still … going to be liable for the yearly payments of approximately $2.6 to $2.7 million …. 

[for] thirty years.”  Id. at 20-21 (emphasis added).   

79. The references by Interior attorneys to thirty years of $2 million-plus annual 

payments show Interior’s understanding at the time that the Act’s annual payment method 

required the United States to secure both the $34.9 million and a minimum rate of return of 8.5% 

on the $34.9 million for thirty years -- 8.5% of $34.9 million is roughly $2.9 million, and 95% 

(ITCA’s allocation) of $2.9 million is roughly $2.8 million.  See also Exhibit 8 to Pl.’s Opp. to 

Def.’s Mot. to Dismiss, ECF No. 13-1 at 5 (Collier Land Exchange Mem.); see Order, ECF No. 

15 (Placing memorandum under seal). 
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80. On September 24, 1991, Interior Assistant Secretary for Indian Affairs Eddie Brown 

wrote Interior Secretary Manual Lujan that the election of the lump sum payment method likely 

would “preclude a deal from being made.”  See Memorandum from Eddie Brown, Assistant 

Secretary for Indian Affairs, on Form of Payment for Indian Trust Funds to Manuel Lujan, 

Secretary of the Interior, Collier Land Exchange: Decision at 3 (Sept. 24, 1991) (“Brown 

Memorandum”), Exhibit A to Federal Defendants’ Notice of Filing Administrative Record, Inter 

Tribal Council of Arizona,, Dkt No. 17 (Exhibit 5). 

81. To assist the Secretary in making his payment method election decision, Assistant 

Secretary Brown made clear that Interior “has a trust responsibility in negotiating the Trust 

Fund Payment Agreement owed to the Intertribal Council and the Navajo Nation, noting that 

[one of t]he most important factors to be considered . . . [is] the degree of security provided the 

Department in fulfilling its trust responsibilities to the beneficiaries of the trust.” Id. at 1 

(emphasis added).    

82. The four collateral arrangements to which Assistant Secretary Brown referred 

consisted of different security combinations which, inter alia, included the potential purchase of 

government-backed securities, the acquisition of a discretionary portfolio of stocks, bonds, notes 

and other investments, and the possibility of the United States holding a “lien” on the remaining 

15-acre Phoenix Indian School property.  Id. at 2-3. 

83. Assistant Secretary Brown also made clear to Secretary Lujan that the AFLEA 

required Interior to secure both the $34.9 million final payment and the thirty $2.9 million  

annual payments as co-equal obligations, noting “[t]he thirty-payment option will require a 

further discussion on how to properly collateralize the [principal] and thirty payments. We 
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will advise you in the next week on our options on how to secure the thirty year payments.”  Id. 

at 4 (emphasis added). 

84. On September 25, 1991, “over objections by the Indian beneficiaries[,]” Secretary 

Lujan agreed to Collier’s demand for the annual payment method. Amended Complaint at ¶17, 

United States v. Collier, ECF No. 80 (footnote omitted); see also Brown Memorandum at 5. 

85. In informing ITCA and the Navajo Nation of the Secretary’s decision, the Special 

Assistant to the Assistant Secretary for Indian Affairs wrote that Interior was proceeding to work 

on an agreement “to secure both the [thirty $2.9 million annual] interest payments and the 

[$34.9 million] principal.”   See, e.g., Letter from Raymond H. Albert, Special Assistant to the 

Assistant Secretary for Indian Affairs, to Nora Garcia, ITCA President (Oct. 8, 1991) (“Garcia 

Letter”) (emphasis added), Exhibit B to Federal Defendants’ Notice of Filing Administrative 

Record, Inter Tribal Council of Arizona,, Dkt No. 17 (Exhibit 6). 

86. On October 21, 1991, the Special Assistant expressed to Collier’s legal counsel that 

Interior is “mindful of our trust concerns associated with this project.” Letter from Raymond 

Albert, Special Assistant to the Assistant Secretary for Indian Affairs, to Alan L. Mintz, Van 

Ness Feldman and Curtis at 2 (Oct. 31, 1991) (emphasis added), Exhibit D to Federal 

Defendants’ Notice of Filing Administrative Record, Inter Tribal Council of Arizona, Dkt No. 17 

(Exhibit 7). 

87. On November 15, 1991, Secretary Lujan also expressed his understanding to the City 

of Phoenix that the Department had a trust responsibility to the Tribal beneficiaries of the land 

exchange.  See Letter from Manuel Lujan, Secretary of the Interior, to Paul Johnson, Mayor of 

Phoenix 2 (Nov. 15, 1991), Exhibit H to Federal Defendants’ Notice of Filing Administrative 

Record, Inter Tribal Council of Arizona, Dkt No. 17 (Exhibit 8). 
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88. On December 11, 1991, which was the deadline under the Exchange Agreement by 

which Collier had to accept Interior’s offer to proceed with the Land Exchange, Collier accepted 

the offer, subject to reaching a “mutually acceptable” TFPA.  Letter from Roy E. Cawley, Jr., 

Barron Collier Company, to Manual Lujan, Secretary of the Interior (Dec. 11, 1991), Exhibit J to 

Federal Defendants’ Notice of Filing Administrative Record, Inter Tribal Council of Arizona, 

Dkt No. 17 (Exhibit 9). 

89. In January 1992, Interior Assistant Secretary for Fish and Wildlife and Parks wrote   

Arizona Senator Dennis DeConcini about the deal, explaining that: 

As provided in section 403(c)(6) of the Act, the Department and Collier must 

execute a mutually acceptable Trust Fund Payment Agreement to secure 30 years 

of interest payments and a final payment of $34.9 for the Indian trust funds, 

which are part of the Exchange Agreement….We will continue to work diligently 

with Collier towards concluding a collateral agreement to secure the trust funds 

for the Navajo Nation and the Intertribal Council of Arizona. 

 

Letter from Assistant Secretary for Fish and Wildlife and Parks to Senator Dennis DeConcini 

(Jan. 15, 1992) (emphasis added), Exhibit M to Federal Defendants’ Notice of Filing 

Administrative Record, Inter Tribal Council of Arizona, Dkt No. 17 (Exhibit 10).   

90. Later that month, the Assistant Secretary used precisely the same language in a letter 

to Senator Robert Byrd, Chairman of the Senate Appropriations Committee.  Letter from 

Assistant Secretary for Fish and Wildlife and Parks to Senator Robert C. Byrd, Chairman of 

Senate Appropriations (Jan. 22, 1992) (“As provided in section 403(c)(6) of the Act, the 

Department and Collier must execute a mutually acceptable Trust Fund Payment Agreement to 

secure 30 years of interest payments and a final payment of $34.9 million for the Indian trust 

funds, which are part of the Exchange Agreement”) (emphasis added), Exhibit N to Federal 

Defendants’ Notice of Filing Administrative Record, Inter Tribal Council of Arizona, Dkt No. 17 

(Exhibit 11).  
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91. In a March 13, 1992 letter from Assistant Secretary Brown to Collier, the Assistant 

Secretary stated that the United States had “reluctantly consented to act as bankers in financing 

the balance of Collier’s commitment under the Exchange Agreement.”  Letter from Eddie 

Brown, Assistant Secretary for Indian Affairs, to Roy E. Cawley, Jr., Barron Collier Company at 

1 (Mar. 13, 1992) (emphasis added), Exhibit P to Federal Defendants’ Notice of Filing 

Administrative Record, Inter Tribal Council of Arizona, Dkt No. 17(Exhibit 12).  

92. Assistant Secretary Brown nevertheless explained Interior’s trust obligations as 

follows: 

The Secretary has made several steps to try and accommodate Collier, while fully 

meeting his legal duties under the Exchange and his trust responsibilities to the 

Indian Tribes . . . As the beneficiaries of these proceeds, the InterTribal 

Council and the Navajo Nation have a major concern regarding the security 

of this anticipated flow of income over the next thirty years. In negotiating this 

Exchange, and particularly a collateral agreement to secure the Indian’s interest, 

we have the responsibility of ensuring that only prudent financial analysis 

guides our decisions. This Exchange cannot diminish our obligation to protect 

the Indian tribes’ financial interest in the Exchange. 
 

Id. at 2 (emphasis added).  

93. In the same letter, the Assistant Secretary also made clear that in the event of 

Collier’s default, Interior “must be in a position to continue funding the trusts, while 

liquidating the assets held as collateral in order to secure the $34.9 million in principal.”  Id. at 2 

(emphasis added). 

94. By March 1992, negotiations between Interior and Collier still had not resulted in a 

mutually acceptable TFPA.  See Letter from Roy E. Cawley, Barron Collier Company to 

Raymond Albert, Executive Assistant to the Assistant Secretary for Indian Affairs, (Apr. 21, 

1992), Exhibit Q to Federal Defendants’ Notice of Filing Administrative Record, Inter Tribal 

Council of Arizona, Dkt No. 17; Letter from Joseph E. Doddridge, Assistant to the Assistant 
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Secretary for Fish and Wildlife and Parks, U.S. Department of the Interior, (May 1, 1992), 

Exhibit R to Federal Defendants’ Notice of Filing Administrative Record, Inter Tribal Council of 

Arizona, Dkt No. 17. 

95. On May 27, 1992, two weeks before the June 11, 1992 deadline for closing on the 

Land Exchange, Interior officials set forth what they believed to be the three options “on the 

table” for the TFPA.  See Memorandum from Ray Albert and Joe Doddridge to Tom Wiemer, 

Office of the Secretary, U.S. Department of the Interior at 3 (May 27, 1992) (“Albert & 

Doddridge Memo”), Exhibit T to Federal Defendants’ Notice of Filing Administrative Record, 

Inter Tribal Council of Arizona, Dkt No. 17 (Exhibit 13). 

96. Option One was a “bifurcated [collateral] arrangement,” whereby Interior would be 

allowed to separately secure the $34.9 final payment with an annuity, while using the 15-acre 

Indian School parcel “as collateral on the stream of interest payment[s] over the 30-year period.  

Id. at 3.   

97. Albert and Doddridge recommended against Option one, warning that “upon default, 

if liquidation of the collateral was not enough to support payments of this amount, which it most 

probably would not, the government might be faulted for under collateralizing the interest 

obligation.”  Id. at 3.     

98. Option Two’s major components were the 15-acre Phoenix Indian School parcel as 

the principal collateral for the $34.9 million final payment, along with Collier’s oil and gas rights 

on Florida lands to make up any difference between the value of the Indian School land and the 

$34.9 million, and a one to three year letter of credit secured by a third party financial institution 

to ensure continued interest payments in the event of foreclosure.  Id. at 4.   

99. Option Three’s major components were the 15-acre Phoenix Indian School parcel as 

partial collateral for the principal for the $34.9 million final payment, along with a fully funded 
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annuity and Collier’s oil and gas rights on Florida lands to make up any difference between the 

value of the Indian School land and the $34.9 million, and a one to three year letter of credit 

secured by a third party financial institution to ensure continued interest payments in the event of 

foreclosure.  Id. at 5 (emphasis added).     

100. Albert and Doddridge were of the view that Option Three “could possibly be 

described as our most secured position.”  Albert & Doddridge Memo at 5. 

101. With respect to the second and third options, Albert and Doddridge explained the 

significance of having a letter of credit from Collier as a means to ensure that none of the 

statutorily mandated annual “interest” payments would be missed in the event of default:   “The 

letter of credit is particularly important because in the case of default, there would be no other 

means for continuing interest payments to the Indian Tribes until one year after the liquidation of 

the collateral assets.”  Id. at 6.   

102. According to Albert and Doddridge, Collier expressed “confoundment” with all of 

Interior’s proposed TFPA security terms, but Albert and Doddridge rebuffed Collier’s posture, 

concluding:   

We have maintained the only position [Interior] may legally assume in this 
situation, [which is] that of a prudent banker. Furthermore we are charged with a 
unique trust responsibility on behalf of the Indians.  We do not believe the 
Secretary can compromise that responsibility by any measure, even if it 
means no deal at all.   

 

Id. at 6-7 (emphasis added). 

 

103. Albert and Doddridge, also admitted that any failure by Interior to provide, in the 

event of Collier’s default, for the full recovery of the $34.9 million and the continued annual 

payments to the Trust Funds would “cause [Interior] serious problems down the road.” Id. at 6.   

104. The Albert & Doddridge Memo Options show the United States’ continued general 

understanding that the Act required it to secure both Trust Fund Payment obligations.   
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105. At some point, Interior officials departed from the United States’ correct 

understanding that the Act required security sufficient to ensure a minimum rate of return of 8.5 

% on the $34.9 million for the entire thirty year period, as reflected in ¶s 77-79, 83, 85, 89--90, 

and 92-93, supra.  Their new, faulty, understanding was that, in the event of a Collier default, the 

United States could (after foreclosing on the security) rely on the market to produce an 

unspecified rate of return on the $34.9 million for the remainder of the thirty year term.  

However, the Act mandates a minimum rate of return of 8.5% 

106. On June 11, 1992, the United States and Collier executed an Extension Agreement to 

extend the deadline for closing on the Land Exchange until August 10, 1992.  See Letter from 

David A Watts, Assistant Solicitor, Parks and Recreation, Office of the Solicitor, U.S. 

Department of the Interior, to Alan L. Mintz, Van Ness, Feldman, and Curtis (June 15, 1992), 

Exhibit W to Federal Defendants’ Notice of Filing Administrative Record, Inter Tribal Council 

of Arizona, Dkt No. 17 (Exhibit 14). 

107. On June 15, 1992, Interior Secretary Lujan met with ITCA and the Navajo Nation in 

Phoenix, Arizona to discuss the annual payment security options being considered by the United 

States.  Written Transcript of Arizona InterTribal Trust Fund and Navajo Trust Fund Meeting 

(June 15, 1992), Exhibit J to Federal Defendants’ Notice of Filing Supplement to Administrative 

Record, Inter Tribal Council of Arizona, Dkt No. 20 [hereinafter June 1992 Written Transcript] 

(Exhibit 15); see also Summary of Options Regarding Collier Land Exchange Collateralization 

Agreement Distributed at Meeting of 6/15/1992 (“Summary of Options”), Exhibit K to Federal 

Defendants’ Notice of Filing Supplement to Administrative Record, Inter Tribal Council of 

Arizona, Dkt No. 20 (Exhibit 16).    

108. Though the options were similar to the ones set forth in the May 1992 Albert & 

Doddridge Memo, a fourth new option involved a lien on development rights owned by Collier 
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on property in downtown Phoenix, which Collier had obtained from the City of Phoenix in 

exchange for some of Collier’s Phoenix Indian School property.  See Summary of Options. 

109. At the June 15, 1992 meeting, Secretary Lujan stated that if the Trust Fund Payments 

security were to include a lien on Collier’s development rights in the downtown Phoenix 

property, “I can almost guarantee you we’re going to have almost 200 percent collateral.”  June 

1992 Written Transcript, supra, at 15.   

110. At the June 15, 1992 meeting, Secretary Lujan assured ITCA and the Navajo Nation 

that under the annual payment method, “You are entitled to 3 million dollars a year … plus the 

35 million dollars after the 30 years are up.”  Id. at 18. 

111. It is undisputed that at the June 15, 1992 meeting, “Interior understood that tribal 

representatives believed that ‘the Government should not accept a proposal which does not 

adequately collateralize the obligation.’”  Plaintiff’s Statement of Undisputed Material Facts at ¶ 

125, United States v. Collier, ECF No. 151. 

112. An August 1992 Collier-Interior Agreement to Extend the Deadline for Closing on the 

Exchange of Lands, inter alia, extended the closing date for the Land Exchange to October 9, 

1992, to allow the parties additional time to negotiate the TFPA.  Exhibit Z to Federal 

Defendants’ Notice of Filing Administrative Record, Inter Tribal Council of Arizona, Dkt No. 

17.   

113. A News Release from the Department of the Interior, Office of the Secretary, dated 

August 10, 1992 announced that Interior and Collier had reached an agreement in principle 

regarding the terms and conditions for closing on the Land Exchange.  Department of the Interior 

News Release (Aug. 10, 1992), Exhibit DD to Federal Defendants’ Notice of Filing 

Administrative Record, Inter Tribal Council of Arizona, Dkt No. 21 (Exhibit 17).  According to 

the News Release, the closing was to occur within four years or less from October 9, 1992.  Id.  
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Also according to the News Release, the first of the “30 consecutive annual interest payments” 

(again, an apparent reference to the AFLEA’s language of “30 annual payments equal to the 

interest due”) into the Trust Funds was to start one year after the date of closing.  Id. 

114. On August 25, 1992, Interior met with ITCA and the Navajo Nation in Phoenix, 

Arizona to explain the Extension Agreement. Written Transcript of Arizona InterTribal Trust 

Fund and Navajo Trust Fund Meeting (Aug. 25, 1992), Exhibit M to Federal Defendants’ Notice 

of Filing Supplement to Administrative Record, Inter Tribal Council of Arizona, Dkt No. 20 

[hereinafter Aug. 1992 Written Transcript] (Exhibit 18).  Interior Secretary Lujan and Counselor 

to the Secretary Timothy Glidden attended this meeting.  Id.   

115. At the August 25, 1992 meeting, Secretary Lujan emphasized that Interior’s decision 

to agree to delay the start of the Trust Fund Payments for several more years was, in his view, 

primarily in the interests of the United States having “enough collateral” to secure the annual 

payment method.  Aug. 1992 Written Transcript at 1.   

116. According to the United States, “Collier … was unwilling to provide the 

extraordinary levels of collateral requested by Interior unless Interior agreed to defer closing of 

the transaction, and thus payment on the Note, for up to four years.”  Plaintiff’s Statement of 

Undisputed Material Facts at ¶ 126, United States v. Collier, ECF No. 151. 

117. At the August 25, 1992 meeting, Secretary Lujan and Counselor Glidden both made 

reference to the Trust Fund “annual payments” and “payments … [that] would be ma[d]e each 

year.”  Aug. 1992 Written Transcript at 2, 4. 

118. At the August 25, 1992 meeting, in response to a question from a Tribal Leader about 

whether there was a remote possibility that Collier might go bankrupt, Counselor Glidden 

responded, “We don’t see any remote possibility, but our trust responsibility says that we have to 
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take that into consideration [or] the tribes can sue us for breaching our trust responsibility for not 

getting collateral in case there is the remotest possibility they went bankrupt.”  Id. at 13.   

 

THE TRUST FUNDS PAYMENT AGREEMENT 

 

119. If the annual payment method was elected, the Act directed Interior to execute a Trust 

Fund Payment Agreement (“TFPA”) for that method.  Pub. L. 100-696, § 403(c)(4). 

120. Collier and Interior executed a TFPA on December 18, 1992. (Exhibit 19).   

121. The TFPA provided for a Promissory Note from Collier to the United States for 

payment of $34.9 million “with interest thereon.”  TFPA, art. 3.1. 

122. Collier executed a Promissory Note (“Note”) on December 17, 1992 which the 

United States received on December 18, 1992.  (Exhibit 20). 

123. The Note defined “Principal Amount” as “$34.9 million.”  Note at § J. 

124. The Note prohibited prepayment of the Principal Amount.  Id. at § C. 

125. At Collier’s behest, Interior agreed to the TFPA and Note terms that provided for an 

Annuity into which Collier was to make 30 annual payments “which shall be sufficient, on the 

completion of such annual payments, to pay to the United States a lump sum of Thirty-Four 

Million Nine Hundred Thousand Dollars (the principal amount of the Promissory Note).”  TFPA, 

art. 5.1 (emphasis added); accord Note at § B (payment of the Principal Amount “on maturity 

shall be solely by application of the Annuity” as defined in the TFPA).   

126. Pursuant to the TFPA, and with the United States’ approval, an Annuity Contract 

(“Annuity”) was executed between Collier and Barnett Bank, N.A. in October 1996.  Plaintiff’s 

Expert Report of Matthew B. Greenblatt at ¶ 40 (Oct. 20, 2015), contained in Plaintiff’s 

Appendix Vol. VIII, PA 1473, United States v.  Collier, ECF No. 170-3 (Exhibit 21).   
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127. The Annuity provided for “30 annual payments [to Annuity] which should be 

sufficient on the completion of such 30 annual payments to pay to the United States on 18 

December 2026 a lump sum of $34,900,000.”  Annuity, ¶ 2(c).  The Annuity further set forth the 

exact minimum dollar amount required to be in the Annuity on December 18
th

 each year for each 

of the 30 years. Id. at ¶ 2(d)(13).  

128. The United States understood that under the terms of the TFPA and the Annuity, the 

Annuity would take the full thirty years to be fully funded, meaning that, in the event of Collier’s 

default at any time prior to the end of the thirty year period, there would be insufficient funds 

available in the Annuity to satisfy the $34.9 million final payment in full. 

129. The Note provided for “thirty (30) consecutive annual interest payments (each an 

‘Annual Interest Payment’).”  Note at § A. 

130. The Note defined “Annual Interest Payment” as “the annual interest on the Principal 

Amount, which interest shall be at the rate of eight and one-half percent (8.5%) per annum.”  Id. 

at § J.   

131. The Note prohibited prepayment of the Annual Interest Payments.  Id. at § C. 

132. The terms “Principal Amount” and “Annual Interest Payment” are not terms used in 

the AFLEA, but rather were terms that Interior and Collier adopted as they negotiated the TFPA 

and related documents. 

133. The TFPA provided that the Note was to be secured by the Annuity, and a “Trust 

Estate” as defined in a Deed of Trust (“Deed”).  TFPA, art. 3.2. 

134.  The TFPA provided for a Deed from Collier to the United States on a portion of the 

Phoenix Indian School property owned by Collier, and other real property interests in Phoenix 

owned by Collier.   Id. at 4.1.   
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135. Collier and the United States executed a Deed on December 18, 1992.  (Exhibit 22).  

Prior to execution of the Deed, Collier already had exchanged some of the former Phoenix Indian 

School property that it received under the AFLEA with the City of Phoenix for development 

interests in other land owned by the City of Phoenix located in downtown Phoenix.  Amended 

Complaint at ¶¶ 20-25, United States v. Collier, ECF No. 80.   

136. Thus, the Deed “pledged collateral that gave the United States a lien on the federal 

land Collier retained [the 15-acre Phoenix Indian School property], as well as Collier’s rights in 

the downtown lots [Collier] acquired through an exchange with the City of Phoenix.” Id. at 2-3, 

9.  

137. Neither the Annuity, which was held by a private bank, nor the real property and liens 

on certain interests in real property were held in trust by the Treasury. See Pub. L. No. 100-696, 

§ 405(c)(2) (If the annual payment method were chosen, the Act required the Secretary of the 

Treasury to hold the security in trust for the required Trust Fund Payments).    

138. The United States did not provide ITCA with information that would allow ITCA to 

independently calculate the total value of the security to which the United States agreed upon in 

the Deed.  

139. The Deed allowed Collier to request release of portions of the Trust Fund Payments’ 

security if the value of the remaining security “still exceeds 130% of a defined Release Level 

Amount.”  Amended Complaint at 9, United States v. Collier, ECF No. 80.  

140. In the Deed the United States agreed to the definition of the Release Level Amount as 

follows: 

the unpaid principal plus accrued interest on the Promissory Note, less (ii) the 

value of United States Government-backed Securities and Deposited Monies held 

in the Trust Estate, and further less, after the expiration of two years from the 

Closing Date ... (iii) the fair value, at the time of the calculation, of the Annuity.” 
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Deed at § 6.2(a)(i).  

141.  In the Deed, the United States also agreed to a “Maintenance of Collateral Value” 

provision, which provides that if, after a partial security release, the fair value of the remaining 

unreleased security falls below 130% of the Release Level Amount, Collier shall add to the Trust 

Estate U. S. Government-backed securities sufficient in value to restore the fair value of the 

unreleased security to 130% of the Release Level Amount.  Deed at § 6.3(a). 

142. The United States primarily takes the position today that the term “accrued interest” 

in the Deed’s definition of Release Level Amount refers only to those $2.9 million annual 

payments that are due to be paid by Collier in any particular year, i.e., the year in which Collier 

requests a lien release. 

143. If this position is in fact what the United States agreed to in the Deed, then the United 

States violated the AFLEA when it so agreed, since the Act’s annual payment method required 

that Collier pay not just the $2.9 million annual payments that become due for payment on an 

annual  basis, but rather all thirty $2.9 million annual payments, and thus, for purposes of 

calculating the Release Level Amount, “accrued interest on the Promissory Note” must include 

the total balance of any and all $2.9 million annual payments remaining in the thirty year period 

(i.e., through the year 2026).  See Pub. L. No. 100-696 § 403(c)(2); see also Note at § A 

(providing for the payment of “thirty (30) consecutive annual interest payments”); id. at § C 

(prohibiting the pre-payment of the $34.9 million in “principal” so as to avoid the remaining 

balance of $2.9 million annual “interest” payments due under the Act). 

144. Alternatively, in at least one instance the United States has admitted, consistent with 

its trust obligation, that the Deed accrued interest provision does – or should -- include, as the 

Act and Note require, any and all remaining $2.9 million annual payments for the entire thirty 
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year period, and the United States should be held to that interpretation in this action. See 

Plaintiff’s Reply in Support of its Motion for Summary Judgment at 12, United States v. Collier, 

ECF No. 171 (United States’ calculation of Note’s obligation includes the eleven post-2015 

annual payments of $2,966,500:  (“+$33 million (future installment payments remaining on the 

note).”) 

145.  Collier also succeeded in getting the United States to agree to other terms in the 

TFPA that were self-protective of Collier.  For example, the TFPA provides that resort for 

payment of the Note was to be solely against the Annuity and the Trust Estate as defined in the 

Deed.  TFPA § 3.2, cited in Plaintiff’s Statement of Undisputed Material Facts at ¶ 46, United 

States v. Collier, ECF No. 151.   

146. Indeed, at Collier’s behest, the United States agreed to numerous terms throughout 

the TFPA, the Note, and the Deed providing that Collier’s debt was “nonrecourse” in terms of 

any personal liability on the part of Collier or any of its investors or affiliates.  E.g., TFPA at §§ 

3.2, 4.1, 5.2, 9.5; Note at §§ D, G; Deed at §§ 1.1, 9.1, cited in Plaintiff’s Statement of 

Undisputed Material Facts at ¶ 47, United States v. Collier, ECF No. 151.   

147. Unlike a conventional real property loan, where a lender typically can seek personal 

recourse against the defaulting party if the sale of the foreclosed property comes up short of the 

total debt amount, under the nonrecourse provisions to which the United States agreed in the 

TFPA and related documents, if Collier defaulted, such personal liability or additional recourse 

was prohibited.   

148. Due to the nonrecourse provisions, if Collier defaulted, the United States’ only 

remedy was in rem regarding the security, which accentuated the United States’ fiduciary 
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obligations to provide for adequate security.  See Order, United States v. Collier, ECF No. 

21(Denying Defendant’s motion to dismiss) (Exhibit 23). 

149. The nonrecourse provisions in the TFPA, Note, and Deed were negotiated terms 

agreed to by the United States, not mandated by the AFLEA, and not authorized by AFLEA if 

they put the Trust Fund Payments’ obligations at risk, which they did. 

150. The United States has admitted that “the intent of the parties was that the nonrecourse 

provisions [in the TFPA and related documents] allocate risk of [Collier’s] nonpayment to the 

government.”  Plaintiff’s Opposition to Defendant’s Motion for Reconsideration at 7, United 

States v. Collier, ECF No. 30.  

151. In its consultation, meetings, correspondence, and other communications with ITCA 

regarding the AFLEA, the United States did not fully discuss or disclose the nature or specifics 

of the security release and nonrecourse provisions to which it agreed in the TFPA, Note, and 

Deed.  

 

ITCA v. LUJAN, NO. 2:92-cv-01891-SMM, (D. ARIZ. 1993),  

AFF’D, ITCA V. BABBITT, 51 F.3D 199 (9
TH

 CIR. 1995) 

 

152. In October 1992, ITCA sued in federal district court to enjoin Interior from 

“disposing of Federal real property in violation of Public Law 100-696, … and further seeking 

relief in the nature of mandamus pursuant to 28 U.S.C. § 1361 to compel the Defendant, Manual 

Lujan, Secretary of the Interior of the United States … and other Defendants, to comply with the 

terms of the AFLE insofar as it requires timely closing and payment of specified funds into an 

Arizona InterTribal Trust Fund and Navajo Trust Fund; and for declaratory relief regarding 

certain interpretation of certain provisions of the AFLE and underlying Agreements pursuant to 
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28 U.S.C. §§ 2201 and 2202.”  Complaint at 2, ¶ 1, Inter Tribal Council of Arizona v. Lujan, 

Dkt. No. 1 (Exhibit 24). 

153. ITCA was concerned primarily that “[t]he Secretary’s decision to grant an extension 

of four or more years for Collier to defer making payment of [the trust fund payments] 

constitutes a violation of Section 402(a) of the AFLE and constitutes arbitrary and capricious 

action on the part of the Secretary, and is in excess of or without requisite jurisdiction.”  Id. at 

18.   

154. Accordingly, ITCA sought “permanent declaratory and injunctive relief enjoining the 

Secretary from entering into any agreement with the Colliers whereby the time period for closing 

under the Land Exchange Agreement is extended for a period of four years ….”  Id. at 22.   

155. ITCA also alleged that under the AFLEA, the Monetary Proceeds due the Trust Funds 

included both the thirty $ 2.9 million annual payments and the $34.9 million final payment. Id. at 

15 (“the monetary proceeds [to be secured include] interest and principal [payments] of more 

than $120 million”). 

156. Accordingly, ITCA also sought “permanent declaratory and injunctive relief … 

enjoining the Secretary from agreeing to inadequately collateralize the trust fund payments.”  Id. 

at 22. 

157. On October 30, 1992, the district court denied the preliminary injunction, ruling that 

“the Secretary’s decisions regarding the adequacy of the collateral and the closing date [of the 

land exchange] are precluded from judicial review under subsection 402(h)” of the AFLEA.  

Order at 6, Inter Tribal Council of Arizona v. Lujan, Dkt. No. 23 (Denying Plaintiffs’ motion for 

preliminary injunction) (Exhibit 25).   

Case 1:15-cv-00342-NBF   Document 58   Filed 04/16/18   Page 35 of 60



 

36 
 

158. Section 402(h)(9) of the AFLEA referenced by the district court provides that, “No 

action of the Secretary under this subsection shall be subject to the provisions of 5 U.S.C. 553 

through 558 or 701 through 706.”  Pub. L. No. 106-696, § 402(h).  Title 5 U.S.C. §§ 553-558 and 

701-706 are the Administrative Procedure Act. 

159. The reference to the term “subsection” in Section 402(h)(9) of the AFLEA refers to 

Section 402(h), which is entitled Offers to Purchase.  Subsection 402(h), Offers to Purchase, is 

the only subsection of the AFLEA on which the district court relied in denying the preliminary 

injunction sought in Inter Tribal Council of Arizona v. Lujan. Order at 4-8, Dkt. No. 23 (Denying 

Plaintiffs’ motion for preliminary injunction). 

160. In June 1993, the district court granted the government’s and Collier’s motions to 

dismiss for lack of subject matter jurisdiction and failure to state a claim upon which relief can 

be granted.  Order, Inter Tribal Council of Arizona v. Lujan, Dkt. No. 44 (Granting defendants’ 

motions to dismiss) (Exhibit 26).   

161. On appeal, the U.S. Court of Appeals for the Ninth Circuit affirmed.  Inter Tribal 

Council of Arizona v. Babbitt, 51 F.3d 199 (9th Cir. 1995). 

162. In Inter Tribal Council of Arizona v. Lujan the United States expressly acknowledged 

that, notwithstanding the resolution of ITCA’s claims in that case, ITCA is “free to pursue any 

further monetary remedy they believe they are entitled to in the United States Claims Court.”  

Federal Defendants [sic] Supplemental Memorandum in Opposition to Motion for Preliminary 

Injunction  at 24-25, Dkt No. 15 ; accord Federal Defendants [sic] Opposition to Motion for 

Temporary Restraining Order at 21, Inter Tribal Council of Arizona v. Lujan, Dkt. No. 4 (“Under 

contract and trust theories, plaintiffs could seek relief under the Tucker Act for money 

damages.”). 
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COLLIER’S 15 YEARS OF TRUST FUND PAYMENTS, 1997-2011  

 

163. Collier began making Trust Fund Payments in 1997 made annual Trust Fund 

Payments “beginning in December 1997 … through December 2011.”  Amended Complaint at 

11, United States v. Collier, ECF No. 80.   

164. According to Collier, it “made [fifteen] annual interest payments of $2,966,500 for a 

total of $44,497,500 …,” and fifteen annual principal payments into the Annuity for a total 

amount of $9,662,000.  Letter from B. Gable, President, Real Estate and Minerals Management, 

Barron Collier Cos. to L. Roberts, Deputy Assistant Secretary for Indian Affairs, U.S. 

Department of the Interior (Jan. 7, 2013) (Exhibit 27). 

165. On information and belief, the United States has deposited 95% (ITCA’s allocation) 

of each of the fifteen $2.9 million annual payments made by Collier into the AITF. 

166. On information and belief, the AITF is managed within Interior by the Office of the 

Special Trustee for American Indians (OST). 

167. The AFLEA, along with other statutes including but not limited to 25 U.S.C. § 161a; 

25 U.S.C. § 162a; and the American Indian Trust Fund Management Reform Act of 1994, 

govern fiduciary investment management duties of the United States regarding the AITF. 

168. OST has provided ITCA with Asset and Transaction Statements / Statements of 

Account for the AITF reflecting AITF information beginning in October 1, 1998. 

169. The Asset and Transaction Statements / Statements of Account provided by OST 

show, inter alia, the investments made by OST for the AITF. 
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170. The Asset and Transaction Statements / Statements of Account provided by OST for 

the AITF show that investment portfolio’s maturity structure selected by OST for the AITF was 

too short.  

171. The American Indian Trust Fund Management Reform Act of 1994, governs 

fiduciary accounting duties of the United States regarding the AITF. 

 

 

THE TRUST FUND PAYMENTS’ SECURITY DIMINISHES 

 

172. Within one year from when Collier began making Trust Fund Payments, and again, at 

the ten-year mark of making Trust Fund Payments, Collier requested releases of liens on the 

Downtown Lots, both of which the United States granted.  Amended Complaint at 9, United 

States v. Collier, ECF No. 80 (“Collier made two separate requests for the release of liens on the 

Downtown Lots which Interior granted in 1998 and 2007”).   

173. In connection with the two lien releases the United States received appraisals 

submitted by Collier.  Plaintiff’s Statement of Undisputed Material Facts at ¶ 71, United States v. 

Collier; accord Plaintiff’s Counter Statement in Response to Defendant’s Statement of Facts at ¶ 

155, United States v. Collier, ECF No. 170 (Exhibit 28).  

174. On information and belief, the United States did not perform or cause to be performed 

its own appraisals of the security in the Trust Estate either before or after releasing the liens.  

175. On information and belief, the United States did not take appropriate action to 

determine whether sufficient security would remain or remained in the Trust Estate to secure the 

Trust Fund Payments obligations, including a minimum rate of return of 8.5% for thirty years, 

either before or after releasing the liens.  
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176. The United States did not provide notice to ITCA of its decisions to release the liens 

on the development interests in the Downtown Lots. 

177. The United States did not provide information to ITCA from which ITCA could 

independently calculate the value of the existing or remaining security that the United States held 

in the Trust Estate, either before or after releasing the liens. 

178. After the lien releases, only the 15-acre Phoenix Indian School property remained in 

the Trust Estate to secure the Trust Fund Payments obligations.  Amended Complaint at ¶¶ 31-

32, United States v. Collier, ECF No. 80.  

179. On or around the time of “the second lien release in 2008, the economy suffered a 

significant downturn.  The recession appears to have caused property values around the United 

States, including in the City of Phoenix, to decline in value.”  Plaintiff’s Statement of Undisputed 

Material Facts at ¶ 101, United States v. Collier, ECF No. 151.  

180. On information and belief, the United States did not perform or cause to be performed 

its own appraisals of the security remaining in the Trust Estate during or after the 2007-08 

economic downturn.  

181. On information and belief, during or after the 2007-08 economic downturn, the 

United States did not take appropriate action to determine whether sufficient security remained 

in the Trust Estate to secure the Trust Fund Payments obligation, including the obligatory 

minimum rate of return of 8.5% on $34.9 million for the full thirty year term required by the Act.  

182. The United States admits that “the value of the Indian School lot fell below the 

required threshold sometime after the second lien release in 2007 …. [and] remains below the 

required collateral maintenance amount.” Plaintiff’s CounterStatement in Response to 

Defendant’s Statement of Facts at ¶105, United States v. Collier, ECF No. 170.   
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183. Under the Deed, Articles 6 and 2, when the liened property is insufficient security for 

the Trust Fund Payments obligation, Collier must substitute security in the form of U.S. 

Government-backed Securities.   

184. The United States did not demand that Collier substitute security at any time up to 

and before the lien releases in 1998 or in 2007.   

185. The United States did not demand that Collier substitute security after the second lien 

release in 2007 or even after the economic downturn in 2008. 

186. The United States only demanded that Collier provide substitute security after 

Collier defaulted on the Trust Fund Payments in 2011, and the amount of substitute security that 

the United States sought from Collier was insufficient to meet fully the Act’s Trust Fund 

Payment obligations. 

187. The United States did not provide notice to ITCA of the lack of substitute security in 

the form of Government-backed securities in the Trust Estate until after Collier had defaulted on 

the Trust Fund Payments. 

188. The United States did not provide notice to ITCA that the value of the security in the 

Trust Estate had ever fallen below the required threshold until after Collier had defaulted on the 

Trust Fund Payments. 

 

COLLIER’S DEFAULT REVEALS THE SECURITY DEFICIENCY 

 

189. The undisputed fact is that Collier never intended to make all thirty $2.9 million 

annual payments, or the full $34.9 million final payment.  Plaintiff’s Statement of Undisputed 

Material Facts at ¶¶ 28-29, United States v. Collier, ECF No. 151.   
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190. Collier made no more Trust Fund Payments after 2011.  Amended Complaint at 11, 

¶¶ 37 & 39, United States v. Collier, ECF No. 80; see also Order at 1, United States v. Collier, 

ECF No. 21 (Denying Defendant’s motion to dismiss and granting Plaintiff’s motion to dismiss 

Defendant’s counterclaims) (“Collier stopped making payments under the agreements through 

which the land exchange was consummated”).    

191. The United States has not collected from Collier any Trust Fund Payments – annual 

or final – from Collier since 2011. 

192. The United States has not deposited any Trust Fund Payments – annual or final – into 

the AITF since 2011. 

193. Other than the fifteen $2.9 million annual payments that it collected from Collier and 

deposited into the AITF, the United States has not made any Trust Fund Payments – annual or 

final – into the AITF. 

194. In a letter to the United States dated January 7, 2013, Collier informed the United 

States that it would no longer make payments.”  Answer to Amended Complaint at ¶ 40, United 

States v. Collier, ECF No. 83. 

195. According to the United States, when “Collier … refused to make any more payments 

[Collier was] in default.”  Amended Complaint at 3, United States v. Collier, ECF No. 80.  

196. Interior responded to Collier’s January 7, 2013 letter in a letter dated January 29, 

2013, in which Interior “noted that the value of the Unreleased Property appeared to be less than 

130 percent of the Release Level Amount.”  Plaintiff’s Statement of Undisputed Material Facts 

at ¶ 85, United States v. Collier, ECF No. 151. 

197. In January 2013, the only valuation of the Trust Estate (which since 2007 consisted 

solely of the 15-acre Phoenix Indian School property) was based on information provided to the 
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United States by Collier, showing that Collier had received a $6 million dollar offer for the 

Phoenix Indian School property in March 2012.  Id. at ¶¶ 81, 84. 

198. By March 20, 2013, Interior had shared the January 7, 2013, and the January 29, 

2013, letters between the United States and Collier with ITCA, and Interior was planning to meet 

with ITCA to discuss the AITF.  Memorandum from John R. Lewis, ITCA Executive Director, 

to Tribal Leaders (Mar. 20, 2013) (Exhibit 29). 

199. In an April 24, 2013 letter to Collier, “Interior repeated its demand for payment,” and 

its demand “that Collier … supplement the value of the Trust Estate with government-backed 

securities.”  Plaintiff’s Statement of Undisputed Material Facts at ¶ 89, United States v. Collier, 

ECF No. 151.  

200. In November 2013, Collier’s attorneys sent to the United States a letter and papers 

that purported to assign all of Collier’s interests in the Annuity and the Phoenix Indian School 

property to the United States.  Id. at ¶ 98 accord Order at 7, United States v. Collier, ECF No. 21 

(Denying Defendant’s motion to dismiss and granting Plaintiff’s motion to dismiss Defendant’s 

counterclaims).    

201. The United States declined tender of the interests Collier purported to assign.  

Plaintiff’s Statement of Undisputed Material Facts at ¶ 99, United States v. Collier, ECF No. 

151; accord Order at 7, United States v. Collier, ECF No. 21.   

 

THE UNITED STATES’ CLAIMS AGAINST COLLIER  

 

202. In a federal district court action filed in January 2014, the United States alleged that 

“[t]he current value of the remaining fifteen-acre Indian School parcel …. has left [Collier’s] 

debt grossly under-collateralized.”  Amended Complaint at ¶ 32, United States v. Collier, ECF 

No. 80. 
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203. According to Collier, at the time of his default, “[t]he remaining obligation consists of 

another $44,497,500 in interest payments, and the remaining principle (sic) is approximately $22 

million, for a total of approximately $66.5 million.”  Letter from B. Gable, President, Real Estate 

and Minerals Management, Barron Collier Cos. to L. Roberts, Deputy Assistant Secretary for 

Indian Affairs, U.S. Department of the Interior (Jan. 7, 2013).   

204. In United States v. Collier, the United States primarily sought “to require Collier to 

provide additional security to fulfill its contractual promises to the United States.”  Amended 

Complaint at 2, United States v. Collier, ECF No. 80, citing the Deed.  In United States v. Collier 

the United States did not seek to recover all of the remaining $2.9 million annual payments 

required under the Act or the TFPA.   

 

THE UNITED STATES’ CLAIMS’ CALCULATIONS  

205. Following denial of dismissal and extensive discovery in United States v. Collier, the 

United States and Collier filed Cross-Motions for Summary Judgment.  Plaintiff’s Motion for 

Summary Judgment, United States v. Collier, ECF No. 150 (Exhibit 30); Defendant’s Motion for 

Summary Judgment, United States v. Collier, ECF No. 148. 

206. In connection with their summary judgment motions, the United States and Collier 

stipulated that the value of the Phoenix Indian School property (based on appraisals as of 

September 15, 2015) was $25 million.  Plaintiff’s Statement of Undisputed Material Facts at ¶ 

103, United States v. Collier, ECF No. 151.  Twenty-five million dollars is more than four times 

the $6 million offer that Collier had received for the property in 2012. 

207. According to the United States, the value of the Annuity as of November 30, 2015 

was approximately $13.3 million.  Id. at ¶ 106. 
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208. In connection with its claim for specific performance of the Trust Funds Payments 

security maintenance duty, the United States acknowledged that covering just the $34.9 million 

final payment or “principal” obligation, did not satisfy the $2.9 million annual payments 

obligation.  Plaintiff’s Reply in Support of its Motion for Summary Judgment at 12, United 

States v. Collier, ECF No. 171.  

209. Based upon its application of the Deed’s Release Level Amount, and its view of 

“accrued interest” set forth therein, the United States sought to recover only four $2.9 million 

annual payments, reflecting payments missed for the years 2012, 2013, 2014 and 2015.  

Plaintiff’s Statement of Undisputed Material Facts at ¶ 104, United States v. Collier, ECF No. 

151. 

210. The United States’ characterization of these four unpaid annual payments as “interest 

accrued under the note,” and their total as “an accrued interest balance,” are clear references to 

the Release Level Amount calculations.  Id. at ¶ 104. 

211. The United States then stated that: 

The current deficiency in the value of the collateral can be calculated as follows: 

  

a. The current value of the remaining Unreleased Property is $25 million. 

The Release Level Amount is: the unpaid principal ($34,900,000) plus 

accrued interest ($11,866,000), minus government-backed securities in the 

Trust Estate ($0) and less the value of the Annuity ($13,315,828, as of 

November 30, 2015). Thus, the calculation for the Release Level Amount 

is $34,900,000 + $11,864,000 - $0 - $13,315,828 = $33,450,172. And one 

hundred thirty percent of the Release Level Amount is $43,485,224 (130% 

x $33,450,172).  
  

b. By the calculation above, the value of the “remaining Unreleased 

Property,” the Indian School Lot ($25 million) is less than 130% of the 

Release Level Amount ($43,485,224) by $18,485,224.   

 

Id. at ¶ 107 (citations omitted). 
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212. The United States’ expert stated that, “Collier is currently below its required level for 

collateral by an amount equal to $18,499,556 …. [and] [a]s a result, Collier is required to make 

additional pledges of collateral in the form of Government-backed securities in the amount of 

$18,499,556 to achieve the minimum level of 130% of the Release Level Amount anticipated as 

of December 31, 2015.”  Plaintiff’s Expert Report of Matthew B. Greenblatt at ¶ 40, United 

States v. Collier. 

213. The United States’ calculation of the security deficiency did not take into account the 

$2.9 million annual payments due the Trust Funds each year after 2015 and until 2026 as 

calculated based on the minimum rate of return of 8.5% as required by the AFLEA and the Note. 

214. On information and belief, the United States was of the view that if the $34.9 million 

were recovered, earnings on that amount would obviate the need to recover separately for all of 

the remaining $2.9 million annual payments required by the AFLEA; however, the Act 

guaranteed a minimum rate of return of 8.5% on the $34.9 million for the entire thirty years, and 

in all likelihood earnings on the $34.9 million at market rate today will not produce the 

equivalent, i.e., $2.9 million per annum.  Since the United States ultimately did not recover 

sufficient security or cash from Collier to cover the amount guaranteed by Congress, it has 

exposed itself to liability for that amount over and above what it recovers from Collier on 

ITCA’s behalf. 

 

THE UNITED STATES V. COLLIER DISTRICT COURT’S 

SUMMARY JUDGMENT ORDER AND JUDGMENT   
 

215. The district court concluded that “once Collier was granted a [lien] release…, which 

[first] occurred in 1998, … [the Deed] § 6.3(a) imposes an ongoing duty on Collier to add 

government-backed securities to the Trust Estate when the fair value of the Trust Estate falls 

Case 1:15-cv-00342-NBF   Document 58   Filed 04/16/18   Page 45 of 60



 

46 
 

below the 130% level.”  Order at 12, United States v. Collier, ECF No. 188 (Granting in part and 

denying in part Plaintiff’s motion for summary judgment), citing Plaintiff’s Motion for Summary 

Judgment at 14-15.  “In sum, § 6.3(a) was triggered once the Government granted a 

reconveyance of some of the initial collateral, and imposes a continuing obligation on Collier to 

supplement the Trust Estate with government-backed securities if the remaining collateral in the 

Trust Estate falls below the 130% level.”  Id. at 16. 

216. The district court determined that “Collier’s Maintenance of Collateral obligation 

under § 6.3(a) is enforceable” by the United States.  Id. at 16-20. 

217. In determining the enforceability of the collateral obligation, the district court took 

into account, inter alia, that the Trust Fund Payments were dedicated by Congress to “the public 

purpose of Indian education.”  Id. at 17 and 20. 

218. Finding no disputed genuine issues of material fact regarding the Government’s claim 

for specific performance, the district court concluded that “the Government is entitled to specific 

performance by Collier of the continuing [security maintenance] obligation owed under § 6.3(a) 

as a matter of law.”  Id. at 20. 

219. In a Joint Status Report filed in July 2016, the United States stated that, since the 

district court had expressly acknowledged “that Collier’s collateral maintenance obligation is a 

continuing one,” Joint Status Report at 2, United States v. Collier, ECF No. 190 (Exhibit 31), 

“Collier’s present collateral maintenance obligation as of July 22, 2016, is $20,452,281.”  Id. at 

4.   To achieve this increase, the United States simply added one more $2.9 million annual 

payment (presumably that of 2016) to what it sought. 

220. In a Judgment entered on August 18, 2016, the district court ordered Collier to 

“render specific performance … by providing to the [United States] … federal government-
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backed securities as added Trust Estate collateral (Count 1 of the Amended Complaint) within 30 

days of the entry of this Judgment.”  United States v. Collier ECF No. 191 (Exhibit 32).  The 

court further ordered that “[t]he fair market value of the securities upon performance shall be the 

sum of (a) $20,452,281.00 and (b) $10,565.00 multiplied by the number of calendar days 

between July 22, 2016 and the date of performance.”  Id. 

 

THE UNITED STATES V. COLLIER SETTLEMENT 

221. Eleven months later, on July 18, 2017, the United States and Collier reached and 

executed a settlement of the United States’ claims against Collier.  Joint Status Report at 21, 

United States v. Collier, ECF No. 218. 

222. By letter dated July 20, 2017, ITCA requested of Interior immediate and direct 

government-to-government consultation regarding how the settlement in United States v. Collier 

and associated proceeds would be handled by Interior for the benefit of Indian education under 

the AFLEA.  Letter from Maria Dadgar, ITCA Executive Director,  to Secretary Ryan Zinke, 

U.S. Department of the Interior, Acting Assistant Secretary for Indian Affairs Mike Black, and 

Deputy Assistant Secretary for Indian Affairs Gavin Clarkson (July 20, 2017) (“July 2017 ITCA 

Letter”) (Exhibit 33). 

223. ITCA requested answers from Interior to a series of questions about how the Collier 

settlement would be implemented, including, inter alia, how any cash proceeds received from 

Collier would be maintained and invested by Interior upon receipt.  July 2017 ITCA Letter at 3. 

224. ITCA also made clear that “it is the position of ITCA and its Member Tribes that in 

no event should the cost of marketing and selling the Indian School property by the GSA be 

deducted from the proceeds of sale of the property.”  July 2017 ITCA Letter at 3. 
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225. On August 1, 2017, the district court terminated United States v Collier in its entirety 

with prejudice.  Order, United States v. Collier, ECF No. 224. 

226. On August 25, 2017, the United States reported to this Court that the United States v. 

Collier  “settlement has a projected gross recovery of $54.5 million, consisting of $16 million 

cash, $13.5 million in an annuity, and land in Phoenix with a 2015 appraised value of $25 

million.”  Joint Status Report at 4, United States v. Collier, ECF No. 46-1. 

 

RELEVANT POST-SETTLEMENT EVENTS 

227. On August 14, 2017, ITCA received a Statement of Account, for the period July 1, 

2017 through July 31, 2017, for the Barron Collier Settlement Account, Florida Land Exchange 

involving the Phoenix Indian School Property for the Arizona InterTribal and Navajo Tribe. 

(“Collier Settlement Account”) (Exhibit 34).   

228. The July 2017 Collier Settlement Account Statement showed that Collier’s settlement 

payment of $16 million in cash had a beginning balance as of July 26, 2017.   

229. The July 2017 Collier Settlement Account Statement showed that the $16 million  

was being maintained in an unsegregated account that combined ITCA’s 95% allocation with 

Navajo Nation’s 5% allocation. 

230. The July 2017 Collier Settlement Account Statement showed that the $16 million was 

being invested in U.S. Treasury Overnighter, which is a short-term investment fund that typically 

earns less than 1% interest. 

231. On September 20, 2017, ITCA received from OST a letter dated September 18, 2018 

that attempted to “explain[] the new account statements you have received detailing the assets 

moved from the Bank of America to the Office of the Special Trustee as a result of the 2017 
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SETTLEMENT AGREEMENT BY AND BETWEEN THE BARRON COLLIER COMPANY 

AND THE UNITED STATES”.  Letter from the Office of Special Trustee for American Indians, 

U.S. Department of the Interior, to Maria Dadgar, ITCA Executive Director (Sept. 18, 2017)  

(Exhibit 35).  

232. On September 14, 2017, ITCA received from OST a Statement of Account, for the 

Collier Settlement Account, for the period August 1, 2017 through August 31, 2017, showing 

deposits into the Account from Bank of America related to the Annuity beginning on August 2, 

2017.  (Exhibit 36). 

233. On October 3, 2017, at ITCA’s request, Interior officials and representatives from 

GSA attended a consultation meeting with ITCA Member Tribe leaders in Phoenix, Arizona, to 

discuss the Collier settlement, including the fact that, for reasons unknown to ITCA, OST was 

maintaining the $16 million cash settlement payment received from Collier in a U.S. Treasury 

Overnighter, that at the time was earning less than 1% interest.  

234. On October 13, 2017, Maria Dadgar, ITCA Executive Director contacted OST 

Regional Fiduciary Trust Administrator, Margaret Williams, and left a voice message requesting 

a conference call to discuss how the $16 million could be immediately moved from the 

Overnighter account into a longer term account that would earn a higher rate of return while the 

sale of the Phoenix Indian School parcel was being completed.   

235. On October 19, 2017, Ms. Williams notified Ms. Dadgar that, in fact, the $16 million 

would not be moved from the Overnighter account, because the account was an unsegregated 

account for both ITCA and the Navajo Nation, and therefore, according to Ms. Williams, ITCA 

did not have sole authority to authorize the transfer of the $16 million into longer term 
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investments.  Ms. Williams nevertheless made clear that she was working to resolve the problem 

and move the $16 million as requested. 

236. By letter dated October 31, 2017, ITCA detailed its concerns regarding the way 

Interior had handled the Collier settlement proceeds to date and, inter alia, reiterated its request 

that the $16 million be transferred out of the unsegregated Overnighter account and into an a 

longer term investment account “to avoid any further losses to the investment income that could 

otherwise be earned for the benefit of ITCA and its Member Tribes as beneficiaries of the ITCA 

Trust Fund.” Letter from Maria Dadgar, ITCA Executive Director, Secretary Ryan Zinke, U.S. 

Department of the Interior, Acting Assistant Secretary for Indian Affairs John Tahsuda III, 

Deputy Assistant Secretary for Indian Affairs Gavin Clarkson, and Jerold Gidner, Acting Special 

Trustee for American Indians (Oct. 31, 2017) (Exhibit 37). 

237. By letter dated February 14, 2018, OST delivered a written response to ITCA, stating, 

inter alia, that “OST will transfer an amount equaling the ITCA and [Navajo] Nation’s 

respective shares (95% and 5%) of the proceeds from the $16 million cash payment from the 

Barron Collier Settlement Account into the Arizona Intertribal Trust Fund Account and the 

Navajo Trust Fund Account.”  Letter from Jerold Gidner, Principal Deputy Special Trustee, 

Office of the Special Trustee for American Indians, U.S. Department to Maria Dadgar, ITCA 

Executive Director, and Jana C. Warner, Assistant Attorney General, Navajo Nation (Feb. 14, 

2018). (Exhibit 38). 

238. To date, however, OST has not transferred ITCA’s 95% of the $16 million Collier 

settlement payment into the AITF Account as promised; rather, it remains in the unsegregated 

Treasury Overnighter and, according to the most recent Collier Settlement Account Statement 
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received by ITCA (for the period February 1, 2018 – February 28, 2018), it is earning only 

1.49%.    

239. The February 14, 2018 letter from OST to ITCA also stated that the August 2017 

Statement of Account for the Collier Settlement Account constituted notice to ITCA of the 

assignment and transfer of the Annuity assets to the United States pursuant to the settlement in 

United States v. Collier.   

240. Subsequent Statements of Account for the Collier Settlement Account received by 

ITCA continue to show deposits into the Account from Bank of America.  On information and 

belief, the deposits into the Collier Settlement Account from the Bank of America represent 

maturations of the Annuity that Collier was to transfer to the United States under the terms of its 

settlement. 

241. As of the filing of this Second Amended Complaint, the most recent Statement of 

Account for the Collier Settlement Account received by ITCA (for the period February 1, 2018 

through February 28, 2018), shows that approximately $8.9 million has matured from the 

Annuity and has been transferred into the Collier Settlement Account. 

242. In February 2018, the United States listed the 15-acre Phoenix Indian School parcel 

for a sale by online auction to be conducted by the U.S. General Services Administration (GSA).  

See Real Property Utilization and Disposal – Detailed Property Information – Uptown Phoenix 

Parcel, U.S. General Services Administration, 

https://propertydisposal.gsa.gov/propertydetail?id=a0Xt0000001XsykEAC (last visited Apr. 16, 

2018).   

243. The online auction for the 15-acre Phoenix Indian School parcel began on February 7, 

2018.  See Real Property Utilization and Disposal – Uptown Phoenix Parcel – Frequently Asked 
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Questions, U.S. General Services Administration, 

https://propertydisposal.gsa.gov/servlet/servlet.FileDownload?file=00Pt0000004V4CJEA0 (last 

visited Apr. 16, 2018)   

244. On March 2, 2018, at of the close of the on-line auction for the property, the highest 

bid totaled $18.5 million. Auctions – Uptown Phoenix Parcel, U.S. General Services 

Administration, https://realestatesales.gov/gsaauctions/aucdsclnk?sl=SFRAN918040906 (last 

visited Apr. 16, 2018). 

245. The February 14, 2018 letter from OST to ITCA further stated that the United States 

will deduct the costs of the sale of the Phoenix Indian School property from the amount of the 

sale proceeds that it will hold in trust for ITCA.  

246. On March 8, 2018, GSA informed ITCA’s General Counsel, Susan B. Montgomery, 

that, despite ITCA’s repeated objections, GSA likely will deduct between .5% to 1% of the total 

sale price of the land to reimburse GSA for its expenses and time to market and sell the Phoenix 

Indian School property. 

247. As of the date of filing this Second Amended Complaint, ITCA is unaware if the 

proceeds from the GSA sale of the Phoenix Indian School property have in fact been received by 

the United States, and what if any, specific amounts were ultimately deducted from the proceeds 

as the GSA’s costs of the sale. 

 

AFLEA TRUST FUND INCOME DISTRIBUTIONS 

248. Since 2000, eligible ITCA member tribes had been requesting and receiving AITF 

income distributions pursuant to the AFLEA.  Pub. L. No. 100-626, § 405(d)(2). 
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249. In general, up to five ITCA eligible member tribes were receiving $400,000 each year 

on a rotating basis.  The tribes would use the funds for a variety of approved programs, services, 

and projects under the Act.  See Arizona Inter Tribal Trust Fund, Inter Tribal Council of 

Arizona, http://itcaonline.com/?page_id=164 (last visited Apr. 16, 2018). 

250. Under the Act, ITCA began receiving 5% of the AITF funds to administer the AITF 

distributions on behalf of its eligible member tribes.  Pub. L. No. 100-696, § 405(d)(4)(A)(i). 

251. After the Trust Fund Payments stopped in 2012, some tribes voluntarily held off 

taking distributions that they would have taken for 2012, due to “concern about the sustainability 

of the AITF in light of the failure of the Collier Company to make payments to the [interest and 

annuity] accounts, and the ability of the [ITCA] member tribes to continually draw down money 

from the Trust Fund in perpetuity as intended.”  ITCA Resolution No. 2014-004 (Apr. 18, 2014) 

(Exhibit 39).  

252. In April 2014, pursuant to ITCA Resolution No. 2014-004, in April 2014, ITCA 

member tribes formally “agreed to place a moratorium on the ability to draw down funds of the 

AITF until such time when the Collier Company case has been resolved and member Tribes have 

mutually agreed on … [a] plan to move forward….”  Id. 

253. In April 2015, ITCA filed this action. 

 

 

CLAIM I: BREACHES OF FIDUCIARY OBLIGATIONS REGARDING THE ACT’S 

TRUST FUND PAYMENTS SECURITY REQUIREMENTS 

 

254. ITCA re-alleges and incorporates by reference the allegations contained in paragraphs 

1 - 253 above. 

255. The United States negotiated and agreed to a TFPA and related documents that failed 

to comply with or meet the Act’s Trust Fund Payments security requirements, and also agreed to 
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nonrecourse provisions for Collier not permitted by the Act that allowed, and in fact, 

incentivized, Collier to breach its obligations at Collier’s convenience. 

256. Alternatively, the United States’ subsequent interpretation and application of the 

TFPA and related documents as written failed to comply with or meet the Act’s Trust Fund 

Payments security requirements, which, coupled with the agreed upon nonrecourse provisions 

for Collier allowed, and in fact, incentivized, Collier to breach its obligations at Collier’s 

convenience. 

257. The TFPA and related documents did not make clear, as they should have, that under 

the annual payment method the Act required the United States to hold sufficient security both for 

the $34.9 million final payment and for all thirty years of $2.9 million annual payments which 

could not be prepaid, i.e., all thirty years of the congressionally-mandated minimum rate of 

return of 8.5% on $34.9 million. 

258. In particular, the Deed provision regarding accrued interest was not clearly defined to 

mean any and all unpaid $2.9 million annual payments for the annual payment method’s entire 

thirty year period. 

259. The United States’ failure to negotiate terms in the TFPA and related documents to 

ensure adequate security for the Trust Funds Payments obligations in full was a breach of trust in 

violation of the Act.   

260. The United States’ failure to have sufficient security in the Trust Estate to make a 

partial release of the Trust Estate in 1998 was a breach of trust in violation of the Act.  

261. The United States’ failure to have sufficient security in the Trust Estate to make a 

partial release of the Trust Estate in 2007 was a breach of trust in violation of the Act. 
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262. The United States’ failure to do anything regarding the Trust Fund Payments security 

as a result of the economic downturn in 2007 was a breach of trust in violation of the Act. 

263. The United States’ failure to have sufficient security in the Trust Estate when Collier 

defaulted was a breach of trust in violation of the Act. 

264. The United States’ failure to recover from Collier sufficient security or cash to meet 

in full the Trust Fund Payments obligations was a breach of trust in violation of the Act. 

265. To the extent that the United States deducts the costs of the online sale by the GSA of 

the Phoenix Indian School Property from the sale price, such deduction is a breach of trust in 

violation of the Act.  

266. The United States’ failure to have the Treasury hold the Trust Fund Payments 

security in trust was a breach of trust in violation of the Act. 

267. Because the United States’ duties under the Act regarding the Trust Fund Payments 

security are continuing unless and until the Act’s Trust Fund Payments obligations are satisfied 

in full, the United States’ breaches of trust in violation of the Act regarding the security also are 

continuing.   

268. As a result of its breaches of trust in violation of the Act’s Trust Fund Payments 

security requirements, the United States is liable to ITCA for at least the following amounts: 

a. 95% (ITCA’s allocation) of the $34.9 million final payment required under 

the Trust Fund Payments annual payment method 

b. 95% (ITCA’s allocation) of the $2.9 million annual payments unpaid by 

Collier for seven years to date:  2012, 2013, 2014, 2015, 2016, and 2017, and 

any later year or fraction of a year until the $34.9 final payment is received; 

and 
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c. 95% (ITCA’s allocation) of the difference between the actual return on the 

$34.9 million once it has been recovered in full, and the Act’s mandated 

minimum rate of return of 8.5% on the $34.9 million as of the same time, 

through the full thirty year annual payment time period, i.e., calendar year 

2026; 

 

CLAIM II: BREACHES OF FIDUCIARY OBLIGATIONS TO COLLECT, DEPOSIT  

AND MAKE TRUST FUND PAYMENTS REQUIRED BY THE ACT FOR 

WHICH EARNINGS HAVE BEEN LOST  

 

269. ITCA re-alleges and incorporates by reference the allegations contained in ¶s 1 

through 253 above. 

270. The United States’ failure to collect Trust Fund Payments from Collier and deposit 

them into the AITF beginning in 2012 was a breach of trust in violation of the Act. 

271. The United States’ failure to make Trust Fund Payments unpaid by Collier beginning 

in 2012 was a breach of trust in violation of the Act 

272. Collier’s default on the Trust Fund Payments neither absolves nor reduces the 

obligation of the United States to make in full the Trust Fund Payments required under the Act 

for the annual payment method’s entire thirty year period.   

273. As a result of its failure to collect, deposit and make Trust Fund Payments beginning 

in 2012, the United States has not invested the unpaid Trust Fund Payments, and the failure to 

invest at least the $2.9 million annual unpaid Trust Fund Payments is a breach of trust in 

violation of the Act.   

274. Because the United States’ duties under the Act regarding the Trust Fund Payments 

are continuing unless and until the Act’s Trust Fund Payment obligations are satisfied in full, the 
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United States’ breaches of trust in violation of the Act regarding the Trust Fund Payments also 

are continuing.   

275. As a result of its breaches of trust in violation of the Act, the United States is now 

liable to ITCA for at least the following amounts: 

a. 95% (ITCA’s allocation) of the fifteen $2.9 annual payments unpaid 

beginning in 2012; and, 

b. The lost earnings on the 95% (ITCA’s allocation) of the fifteen $2.9 annual 

payments unpaid and not deposited into the AITF beginning in 2012. 

 

CLAIM III: BREACH OF FIDUCIARY OBLIGATIONS TO INVEST PRUDENTLY  

AND ACCOUNT PROPERLY FOR THE AITF AND THE $16 MILLION 

IN CASH RECEIVED IN THE COLLIER SETTLEMENT 

 

276. ITCA re-alleges and incorporates by reference the allegations contained in ¶s 1 

through 253 above. 

277. The United States’ failure to invest prudently ITCA’s allocation of the fifteen $2.9 

million annual payments that it collected from Collier and deposited into the AITF primarily in 

longer term authorized securities and vehicles is breach of trust in violation of the Act and other 

federal statutes governing investment of tribal trust funds. 

278. The United States’ failure to account properly for the AITF is a breach of trust in 

violation of the Act and other federal statutes governing accountings of tribal trust funds. 

279. The United States’ failure to invest prudently the $16 million in cash that it received 

from its settlement with Collier in authorized securities and vehicles longer than U.S. Treasury 

Overnighter is a breach of trust in violation of the Act and other federal statutes governing 

investment of tribal trust funds. 
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280.  Because the United States’ duties under the Act regarding the investment of Trust 

Fund Payments are continuing unless and until such duties are satisfied in full, the United States’ 

breaches of trust in violation of the Act regarding the investment of and accounting for Trust 

Fund Payments also are continuing.   

281. As a result of its breaches of trust in violation of the Act and other federal statues 

governing investment of and accounting for tribal trust funds, the United States is now liable to 

ITCA for at least the following amounts: 

a. The difference between what 95% (ITCA’s allocation) of the fifteen $2.9 

million annual payments collected and deposited by the United States into the 

AITF actually earned, and what those annual payments should have earned 

had it been invested prudently in longer term securities and vehicles; and 

b. The difference between what 95% (ITCA’s allocation) of the $16 million in 

cash received by the United States in the Collier settlement actually earned in 

U.S. Treasury Overnighter, and what the 95% of $16 million should have 

earned had it been invested prudently in longer term securities and vehicles.  

 

PRAYER FOR RELIEF 

WHEREFORE, ITCA respectfully requests that the Court: 

282. Award ITCA monetary damages in an amount to be determined by the Court 

following a determination of liability on the part of the United States for the United States’ 

breaches of trust which will compensate ITCA and its member Tribes eligible to share in the 

AITF in full for the injuries and losses caused by the United States’ breaches of trust, including 

interest as required by law; 
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283. Award ITCA an accounting in aid of jurisdiction to render the monetary judgment; 

284. Award ITCA its attorneys’ fees and costs incurred herein under 28 U.S.C. §2412 and 

any other applicable law; and 

285. Award such other relief as the Court deems just and equitable. 

Dated this 16th day of April, 2018 

 

 Respectfully submitted, 

 

  /s/Melody L. McCoy    

  MELODY L. MCCOY 

  Native American Rights Fund 

  1506 Broadway 

  Boulder, CO 80302 

  Tel:  (303) 447-8760 

  Fax:  (303) 443-7776 

  mmccoy@narf.org 

 

  ATTORNEY OF RECORD FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 

 

Pursuant to RsCFC 5 and 5.3, I certify that on April 16, 2018, I filed electronically a copy 

of the foregoing FIRST AMENDED COMPLAINT and Attachments thereto.  I understand that 

notice of this filing will be sent electronically to all parties by operation of the Court’s electronic 

case filing system, and that such transmission satisfies the proof of service requirement under the 

RCFC and the Court’s Electronic Case Filing Procedures. 

 

 

/s/ Melody L. McCoy   
MELODY L. MCCOY 
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