
UNITED STATES DISTRICT COURT 
 

DISTRICT OF SOUTH DAKOTA 
 

WESTERN DIVISION 
 
 
CURTIS TEMPLE,  
 

Plaintiff, 
 
v. 
 
CLEVE HER MANY HORSES, 
Superintendent, Pine Ridge Agency, 
Bureau of Indian Affairs, 
 

Defendant. 
 

 
                CIV. 15-5062-JLV 
 
 

 
DEFENDANT’S REPLY BRIEF  

  
Plaintiff did not carry his burden of establishing the existence of subject 

matter jurisdiction. Plaintiff’s stated sources of waiver of Defendant’s sovereign 

immunity appear to be the APA and an ultra vires theory. The APA cannot 

provide jurisdiction when administrative remedies may only be exhausted 

following redemption or sale of the cattle after the impoundment, which has 

not occurred. Finality has not issued and jurisdiction has not vested. Plaintiff’s 

ultra vires theory is that Her Many Horses acted outside the scope of his 

authority because the impoundment regulations do not account for due 

process considerations, thus he engaged in an unlawful taking of property. 

This theory has a twofold flaw: 1) due process is provided for within the 

regulations; and 2) it is not possible for Defendant to act outside of his 

authority when his conduct mirrored BIA regulations promulgated from 

Congressional authority directing the BIA to manage trespass on Indian lands 
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and collect associated penalties. Any potential error in Defendant’s 

decisionmaking or standard job decisions does not remove him from sovereign 

immunity protections. Therefore, the Court has no jurisdiction to hear this 

case. 

ARGUMENT 

Plaintiff makes numerous arguments that the impoundment, proposed 

sale, and calculation of penalties were unconstitutional, but does not express 

how he surmounts sovereign immunity hurdles for each of his claims when it 

is his burden to do so. “Sovereign immunity is jurisdictional in nature.” F.D.I.C. 

v. Meyer, 510 U.S. 471, 475 (1994). Plaintiff carries the burden of showing an 

express waiver of sovereign immunity. VS Ltd. P’ship v. Dep’t of Hous. & Urban 

Dev., 235 F.3d 1109, 1112 (8th Cir. 2000).  

I. Waiver of Sovereign Immunity under Ultra Vires Theory 

In his response1 brief, Plaintiff still fails to specify how Her Many Horses 

acted outside his scope of authority to the extent that he would no longer be 

shielded from Sovereign Immunity protections. He states “Defendant is acting 

outside of his authority when he acts to deprive one of their due process 

rights.” Docket 37 at 13. First, as will be discussed below, Plaintiff is not 

                                       
1 Defendant will only address impoundment conduct as Plaintiff did not address pre-
impoundment conduct in detail in his response brief other than to say it was being reviewed by 
the Oglala Sioux Tribal Court. He stated that the Tribal Court is examining his claim that he 
was unlawfully denied the Range Units at issue, but he neglects to acknowledge that the BIA 
lawfully granted permits for those Range Units to another permit holder who is the only person 
presently authorized to graze any livestock upon the land. Thus, the BIA and the Tribe view 
Temple’s intentional and unapologetic use of those Range Units to the exclusion of others to be 
actionable trespass. Simply because Temple disagrees with the Allocation Committee’s decision 
not to allocate him the Range Units and the BIA’s implementation of that determination cannot 
alleviate a valid permit awarded to someone else. 
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deprived of due process rights when he had notice, an opportunity to be heard, 

and appeal rights available under the regulations. Second, it is not possible for 

Defendant to act in an ultra vires fashion when he is following the letter of 

properly promulgated BIA regulations. Finally, there is no support for an 

argument that the regulations are unconstitutional on their face or as applied. 

 Defendant has repeatedly stated that Her Many Horses was following the 

BIA regulations at all stages of his interactions with Temple. He was attempting 

to follow the letter of the BIA regulations and was empowered to do so; thus, 

his actions were those of the sovereign and entitled to protection. Any incorrect 

choices made in a typical decisionmaking function of his employment would 

not pull him out from under broad sovereign immunity protections. See 

Muirhead v. Mecham, 427 F.3d 14, 19-20 (1st Cir. 2005). This is particularly 

true when waivers of sovereign immunity are generally to be read narrowly in 

favor of the sovereign. See United States v. Nordic Village, Inc., 503 U.S. 30, 34 

(1992) (citations omitted) (discussing the traditional principle that “the 

Government’s consent to be sued must be construed strictly in favor of the 

sovereign[.]”) (quotations omitted). 

 Defendant also asserts that 25 U.S.C. § 3713 “does not authorize the 

government to take property without due process of law.” He continues and 

states that section 3713 does not expressly allow the government to impound 

cattle upon trespass allegations and then sell the cattle. There he is incorrect. 

In 25 U.S.C. § 3713, Congress decreed that the Secretary of the Department of 

the Interior “shall issue regulations that . . . (1) establish civil penalties for the 
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commission of trespass on Indian agricultural lands[;] (2) designate 

responsibility within the Department of the Interior for the detection and 

investigation of Indian agricultural trespass; and (3) set forth responsibilities 

and procedures for the assessment and collection of civil penalties.” From this 

broad Congressional decree, the BIA was directed to use its discretion to utilize 

its agency expertise to promulgate2 regulations that determine penalties related 

to trespass, discuss how to detect and investigate trespass related to Indian 

agricultural land, and set forth procedures to assess and collect civil penalties. 

The resulting regulations found in 25 C.F.R. §§ 166.800-819 fulfilled the 

purpose intended from Congress in section 3713 when Congress could not 

operate absent an ability to delegate power to agencies to promulgate 

regulations and rules. See St. Louis Effort for AIDS v. Huff, 782 F.3d 1016, 1023 

(8th Cir. 2015) (quoting Mistretta v. United States, 488 U.S. 361, 372 (1989) 

(citation omitted)). 

 Plaintiff argues that Muirhead does not apply because it is a case of 

statutory interpretation and this is an “unconstitutional taking.” Defendant 

completely disagrees. The ability to impound and assess penalties without a 

pre-seizure hearing is clearly allowed in the BIA regulations and due process is 

provided, so it could not be an unconstitutional taking. If anything, Plaintiff 

would be challenging Defendant’s reading of those regulations and whether his 

conduct aligned with the steps laid out in the regulations. Accordingly, 

                                       
2 Plaintiff is not able to challenge the agency’s promulgation of the impoundment regulations at 
issue when he has never claimed that the promulgation itself was an improper exercise of 
agency authority and the party who has promulgation power, the Secretary of the Department 
of the Interior, was not named as a party. 
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Muirhead and the other cases cited by Defendant that discuss ultra vires 

conduct are directly on point.  

 Plaintiff further argues that the caselaw cited by the Defendant related to 

ultra vires is distinguishable from this case. Defendant was not citing those 

cases for their factual similarities, but for the black letter law supported 

therein. For instance, in Key Medical Supply, Inc. v. Burwell, 763 F.3d 955, 962 

(8th Cir. 2015), Defendant was not expressing that the federal actor’s conduct 

was similar to Her Many Horses’, but to state that Eighth Circuit precedent 

requires a “plain violation of an unambiguous and mandatory provision of the 

statute” to find agency action to be ultra vires. Id. at 962. Being as it is 

Temple’s burden to establish waiver of sovereign immunity he must note 

Defendant’s “plain violation.” He has never done so other than to say that the 

regulations themselves do not provide due process or morphing his argument 

between statements that the regulations are unconstitutional on their face or 

as they are applied. He never pinpoints a plain violation of mandatory law that 

is attributable to Her Many Horses himself.  

 Defendant also cited to Nebraska State Legislative Board, United 

Transportation Union v. Slater, 245 F.3d 656, 659-60 (8th Cir. 2001), for its 

black letter law acknowledging the Eighth Circuit’s preference to take a narrow 

view of agency action as ultra vires. Defendant also cited that case because it 

stated that a plaintiff cannot broadly assert ultra vires and then fail to back it 

up with specific allegations supporting that assertion. Id. at 659-60 (stating “a 

mere allegation of ultra vires action” will not suffice). As Temple makes only 
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broad and malleable claims of wrongdoing, his ultra vires claim must fail due 

to lack of specificity per established Eighth Circuit precedent. 

A. Regulations Generally Provide for Due Process 

Plaintiff has systematically argued that the cases initially cited by 

Defendant related to upholding the constitutionality of trespass impoundment 

regulations by other federal entities have no bearing on this case. But those 

cases are clearly on point and undercut Plaintiff’s argument that the 

regulations at issue are unconstitutional. Other courts examining analogous 

regulations have found that trespassing cattle may be impounded by federal 

agencies with a notice of trespass, they may be sold without hearing, and 

redemption is a viable option for an owner to retain possession. Essentially, 

those cases fully support the constitutionality of the regulations here. 

Typically, the two fundamental requirements of due process are notice 

and an opportunity to be heard. Mullane v. Central Hanover Bank & Trust Co., 

339 U.S. 306, 314 (1950). However, a pre-deprivation hearing is not required in 

all circumstances. This is particularly true when the items that are to be seized 

are violating trespass laws. A number of circuit courts have analyzed the 

precise issue here:  where a federal agency regulation affords federal actors the 

ability to impound livestock or cattle, without a pre-seizure hearing, when 

those cattle impermissibly are trespassing upon federally supervised land. 

In Klump v. Babbitt, 108 F.3d 1385, 1997 WL 121193, at *2 (9th Cir. 

1997) (Table), the Ninth Circuit analyzed Bureau of Land Management (BLM) 

regulations that required livestock owners to obtain a permit before allowing 
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their animals to graze on public lands. Id. at *1 (citing 42 C.F.R. § 4130.2(a)). 

Similarly to the regulations at issue here, in that case the federal agency could 

issue a notice of trespass; if the owner did not comply, then the agency could 

impound and sell the trespassing cattle. There the court concluded that the 

agency’s conduct was not arbitrary and capricious when it followed its trespass 

regulations, and that due process rights were not violated because notice of the 

trespass was given, there was an opportunity to cure the trespass, and 

redemption was allowed before public sale. Id. at *2. Those are the exact 

circumstances at play here. 

The Fifth Circuit reached a similar conclusion in McVay v. United States 

of America, 481 F.2d 615 (5th Cir. 1973), in examining Forest Service trespass 

impoundment regulations. The court stated that the agency regulation was “a 

proper exercise of the powers conferred upon the Secretary of Agriculture by 

the Constitution[,]”  and found no due process concerns were violated by the 

seizure of trespassing cattle. Id. at 617. The same is true here where the BIA 

was given lawful authority to develop regulations to enforce trespass on Indian 

lands and the regulations provide notice of trespass, an opportunity to respond 

to a notice of trespass, and allow for redemption. Additionally, the BIA’s 

interest in protecting Indian Trust land is higher than that of the BLM or 

Forest Service protecting public lands due to the trust responsibility of the BIA 

and its role to ensure the protection of trust resources, including trust land for 

all Indian land owners. 
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B. Plaintiff Received Notice, Opportunity to Be Heard, Appeal 
Rights. 

 
The essential aspects of due process: notice, an opportunity to be heard, 

and appeal rights; were all available to Plaintiff in this case specifically, albeit 

they may not be in the order or appearance that a trespasser would prefer. The 

BIA regulations at issue are found at 25 C.F.R. §§ 166.800-166.819. Under 

section 166.802, the BIA has the ability to enforce trespass that occurs on 

Indian agricultural land. Based on these regulations, the BIA provided Temple 

with written notice that he was trespassing per section 166.803. Within 

multiple notices of trespass, Temple was given repeated opportunities to 

comply with the ordered corrective actions, i.e. removal of his cattle from the 

Range Units to which he was not a grazing permit holder. He was given express 

advice to contact the BIA for an opportunity to explain why he felt the trespass 

was in error per section 166.804. Thus, the notice provided a clear option to 

remove the trespassing cattle from the land as one option to avoid 

impoundment. He did not do so. The second option was to respond to the BIA 

as to why he personally felt that the trespass determination was made in error. 

This was a clear opportunity for Temple to be heard on the trespassing issue 

before the cattle were seized. He did not utilize his opportunity to be heard on 

why he felt the trespass determination was made in error. Accordingly, he sat 

upon his rights to utilize the administrative process, and the BIA proceeded to 

continue with the impoundment as was its right per regulatory authority. 

The BIA impounded the cattle pursuant to section 166.806 and assessed 

the penalties owed to it based on factors found within the regulations. Temple 
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was given notice that his livestock had been impounded, and the notice also 

included information related to the sale of the livestock and his ability to 

redeem the livestock prior to sale pursuant to sections 166.808, 166.809, and 

166.810. BIA personnel followed all of its own regulations in conducting the 

impoundment, assessment of penalties, and proposed sale.  

Temple claims he did not receive notice of the impoundment3 because it 

was given to his lay advocate, Holly Wilson. Under 25 C.F.R. § 166.809, the 

required notice that must be given to Temple was “written notice of the sale to 

the owner, the owner’s representative, and any known lienholder. The written 

notice must include the procedure by which the impounded property may be 

redeemed prior to the sale.” The next provision in the CFR, section 166.810 

requires that the owner be given notice that he or she “may redeem impounded 

livestock or other property by submitting proof of ownership and paying all 

penalties, damages, and costs under § 166.812 of this subpart and completing 

all corrective actions identified by us under § 166.804 of this subpart.” 

A copy of the August 21 2015, letter was sent via certified mail to 

Temple’s last known address at HCR 49, Box 170, Porcupine, SD 57772. The 

letter was also sent by regular mail to Terry Pechota, Temple’s attorney of 

record on this case, and Bill Bielecki, a lay advocate representing Temple in 

Tribal Court. Personal delivery occurred to Temple through another of his lay 

advocates, Holly Wilson. All that is required per the letter of the regulation is 

                                       
3 Plaintiff also attempts to argue that his notice of impoundment was deficient because it failed 
to include information that the decision was appealable. Notice of trespass and notice of 
impoundments are not appealable; therefore, appeal rights did not need to be provided until 
after redemption or sale of the cattle. 
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written notice to the owner or the owner’s representative, which clearly 

occurred here. Temple is attempting to make a technical argument that does 

not succeed on its face. Moreover, he was not prejudiced by any alleged 

deficiency in the method of delivery when there is an admission of personal 

service of the letter to Ms. Wilson (Docket 14-7 at 7), and Plaintiff himself 

admits in his affidavit that he did, in fact, receive the notice. See Mullane, 339 

U.S. at 314 (finding notice satisfies due process it is “reasonably calculated, 

under all the circumstances, to apprise interested parties of the pendency of 

the action[.]”). 

Plaintiff attempts to argue that the notice of impoundment is akin to a 

summons and complaint that begins any civil court action. What he neglects to 

mention is that summons and complaints and other legal documents are 

routinely served upon the legal representative of the party to the action. See 

Fed. R. Civ. P. 5(b); see also Oglala Sioux Tribal Code, Section 20.3(b)(3) (noting 

that service of process is proper to “an agent authorized by appointment or by 

law to receive service of process[.]”). Service upon a legal representative is 

based upon the understanding that this notice is likely to reach the client, 

which is exactly what happened here. Regardless of the method of receipt, 

Temple acknowledges he received the notice, and no prejudice resulted from 

the manner in which Temple received this notice.  

As it relates to appeal rights, the avenue to regain the cattle and obtain 

appeal rights is redemption. Once the redemption or sale has occurred, the 

BIA’s decision becomes final, appeal rights will issue, and Plaintiff would have 
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the ability to challenge the amount of costs, penalties, and damages associated 

with the trespass. That process has not occurred, thus, the administrative 

process has not concluded. While this process may not meet Temple’s 

preferences, it cannot be said he was not given notice, an opportunity to be 

heard, or the right to appeal. Choosing to utilize property and forage to which 

he had no valid grazing permit put Temple into this established regulatory 

framework.  

II. Waiver of Sovereign Immunity under the APA 

Plaintiff asserts this Court has jurisdiction under the APA, but 

jurisdiction cannot vest in the district court until exhaustion of administrative 

remedies has occurred. Conduct pertaining to the notice of trespass and 

impoundment are not ripe for review.4 And as previously stated, the calculation 

of the redemption amount is not yet ripe for review because the sole route 

through which appeal rights issue is to redeem the impounded cattle, or 

following sale, to challenge the correctness of the assessment of penalties, fees, 

and costs related to the trespass and impoundment itself. 

Plaintiff argues that exhaustion of administrative remedies would have 

been futile; therefore, he does not have to establish exhaustion. As it relates to 

the impoundment and assessment of penalties, the BIA should be able to first 

determine whether the calculated costs and penalties were correct based on the 

facts of this case. It should have the opportunity to exercise its expertise prior 

to court involvement. See Jordan v. United States, 522 F.2d 1128, 1132 (8th 
                                       
4 The Regulations have provided that “trespass notices under this regulation are not subject to 
appeal under 25 CFR part 2.” 25 C.F.R. § 166.802(c). 
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Cir. 1975) (“To allow the bypass of agency expertise would be inefficient and 

would undermine Congressional intent.”). 

As to all other issues, Plaintiff relies upon the broad declaration that 

exhaustion is not required because there are no provisions of appeal, the 

administrative remedies are inadequate, and his claim involves a colorable 

constitutional claim. First, there is an avenue of appeal as has been discussed 

above, even if it is not an avenue Plaintiff deems to be appropriate. He still 

must utilize the process in the regulations and allow the agency process to 

reach its conclusion before he comes to federal court. Second, Plaintiff does not 

know if administrative remedies are adequate or not because he has not used 

them. He withdrew his prior appeal to the IBIA challenging the permitting 

decision prior to resolution and did not utilize his right to be heard once the 

notice of trespass was issued. A plaintiff cannot complain about the lack of 

remedies when he has never attempted to utilize any.  

Finally, while challenging the constitutionality of a statute/regulation 

may not occur through the administrative process, the question of whether 

agency conduct is arbitrary or capricious certainly should be exhausted. And 

as Defendant has established that his conduct in following BIA regulations to 

effectuate the impoundment was not ultra vires, there is no jurisdiction to 

review a constitutional claim here due to sovereign immunity. 
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III. Miscellaneous Arguments 

A. Excessive Penalties 

 Plaintiff argues that the severe and excessive penalties violate his due 

process rights. The penalties at issue may seem severe to him, but they are not 

excessive given the facts of this case and are in accordance with Congress’s 

decision to allow treble damages for trespassing on Indian agricultural lands in 

order to protect the trust resources and the financial interests of Indian 

landowners. See 25 U.S.C. § 3713. The penalties were calculated using the 

formula found in the statute and regulations. The amount needed for 

redemption is in direct relation to the length of the trespass. Furthermore, not 

only did Plaintiff have no authority to use the Range Units year after year to the 

detriment of Indian landowners and the authorized permittee, but he 

overstocked the units beyond the land’s established carrying capacity that is 

set to protect the condition and sustainability of the land. Plaintiff has the 

ability to challenge the validity of the costs and penalties once he has redeemed 

the cattle or they are sold pursuant to the regulations, and he should obtain 

his redress by following the administrative process. 

B. Right to Appeal and Lack of Finality 

 Plaintiff appears to argue that impoundment and sale decisions are not 

“effective” because he has attempted to appeal the impoundment and the BIA 

has not ruled upon that appeal. As has previously been discussed, the 

impoundment conduct is not subject to appeal per the plain language of the 

regulations. Accordingly, his “appeal” is nothing more than a red herring. 
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CONCLUSION 
 

Based on the arguments listed above, Plaintiff cannot establish that 

subject matter jurisdiction exists. There is no evidence that Defendant has 

affirmatively waived his sovereign immunity, which bars the Court from 

hearing the merits of this case. Alternatively, Plaintiff has failed to state a claim 

upon which relief may be granted against Defendant. 

Dated this 4th day of December, 2015. 

RANDOLPH J. SEILER 
United States Attorney 

 
/s/Meghan K. Roche  
MEGHAN K. ROCHE 
Assistant United States Attorney 
P. O. Box 2638 
Sioux Falls, SD 57101-2638 
(605) 330-4400 
Meghan.Roche@usdoj.gov 
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