
UNITED STATES DISTRICT COURT 
 

DISTRICT OF SOUTH DAKOTA 
 

WESTERN DIVISION 
 
 
CURTIS TEMPLE,  
 

Plaintiff, 
 
v. 
 
CLEVE HER MANY HORSES, 
Superintendent, Pine Ridge Agency, 
Bureau of Indian Affairs, 
 

Defendant. 
 

 
                CIV. 15-5062-JLV 
 
 

 
DEFENDANT’S BRIEF IN SUPPORT 

OF MOTION TO DISMISS 

  
Defendant, Cleve Her Many Horses, by and through United States 

Attorney Randolph J. Seiler and Assistant U.S. Attorney Meghan K. Roche, 

moves to dismiss the complaint filed because Defendant, sued in his official 

capacity, has not waived his governmental sovereign immunity defense. 

Further, he was acting within the scope of his authority by enforcing properly 

promulgated Bureau of Indian Affairs (“BIA”) regulations in impounding 

Temple’s trespassing cattle. Plaintiff raised the Administrative Procedure Act 

(“APA”) as a source of jurisdiction, but the APA is not applicable because 

Plaintiff did not exhaust his administrative or tribal remedies. Accordingly, his 

complaint should be dismissed due to lack of subject matter jurisdiction and 

because he has failed to state a claim upon which relief may be granted.  
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FACTUAL BACKGROUND 

 Defendant provided a complete factual background to this case in his 

response to Plaintiff’s Motion for a Preliminary Injunction (Docket 13) and 

Defendant’s Post Hearing Brief (Docket 21), which are hereby incorporated by 

reference. Thus, Defendant will only provide a brief recitation of the relevant 

facts here when they become necessary to the analysis. 

LEGAL STANDARD 

 A court may grant a motion to dismiss a complaint under Federal Rule of 

Civil Procedure 12(b) for lack of subject matter jurisdiction and for a failure to 

state a claim. Carney v. Houston, 33 F.3d 893, 894 (8th Cir. 1994) (citing 

Conley v. Gibson, 355 U.S. 41, 45-46 (1957)). Pursuant to Fed. R. Civ. P. 

12(b)(1), a plaintiff bears the burden of establishing by a preponderance of the 

evidence at the onset of a case that the court possesses subject matter 

jurisdiction. Federal courts have limited jurisdiction, and the law presumes 

that a cause of action lies outside its jurisdiction. Kokkonen v. Guardian Life 

Ins. Co. of Am., 511 U.S. 375, 377 (1994).  

 In deciding a motion to dismiss for lack of subject matter jurisdiction, a 

court is not limited to the allegations set forth in the complaint, but may 

consider material outside of the pleadings in an effort to determine whether it 

has jurisdiction. Osborn v. United States, 918 F.2d 724, 729 (8th Cir. 1990). 

The Court must first distinguish between a facial attack and a factual attack. 

Id. at 729 n.6. For a facial attack, allegations in the complaint are taken as 

true and disputed issues are construed and all reasonable inferences drawn in 
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favor of the Complaint. However, under a factual attack, the non-moving party 

loses the benefit of such safeguards. Id. 

 If the court views the motion to dismiss under Rule 12(b)(6), however, 

then the court accepts as true the factual allegations in the complaint and 

draws all reasonable inferences in favor of the nonmoving party. Freitas v. 

Wells Fargo Home Mortg., Inc., 703 F.3d 436, 438 (8th Cir. 2013) (citation 

omitted). In addition to the complaint, the court may consider materials that 

are part of the public record and materials that may be embraced by the 

complaint. Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 

1999) (citation omitted). “To survive a motion to dismiss, a complaint must 

contain sufficient factual matter, accepted as true, ‘to state a claim to relief 

that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has 

facial plausibility when the plaintiff pleads factual content that allows the court 

to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Id. 

ANALYSIS 

This Court lacks jurisdiction over Defendant because he has not waived 

sovereign immunity. The only sources of jurisdiction cited by Plaintiff are the 

general Arising Under statute, 28 U.S.C. § 1331, the Mandamus Statute, 28 

U.S.C. § 1361, and the Administrative Procedure Act, 5 U.S.C. §§ 701-706. As 

none of these statutes waive sovereign immunity based on the allegations on 

the face of the complaint, dismissal is appropriate. Moreover, the APA cannot 
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act as a source of jurisdiction when Plaintiff has not exhausted his 

administrative or tribal remedies. 

I. Subject Matter Jurisdiction 

“Sovereign immunity is jurisdictional in nature.” F.D.I.C. v. Meyer, 510 

U.S. 471, 475 (1994). “It is axiomatic that the United States may not be sued 

without its consent and that the existence of consent is a prerequisite for 

jurisdiction.” United States v. Mitchell (“Mitchell II”), 463 U.S. 206, 212 (1983). 

“[S]overeign immunity protects the United States against judgment that would 

require an expenditure from public funds, that interfere with public 

administration or that would restrain the Government from acting, or to 

compel it to act.” Hensen v. Office of the Chief Administrative Hearing Officer, 38 

F.3d 505, 509 (10th Cir. 1994) (quotations and citations omitted). “Plaintiffs 

bear the burden of establishing the existence of subject matter jurisdiction.” 

Sac & Fox Tribe of Miss. in Iowa v. Bear, 258 F. Supp. 2d 938, 940 (N.D. Iowa 

2003) (citing Osborn v. United States, 918 F.2d 724, 730 (8th Cir. 1990)). 

Plaintiffs also bear the burden of showing an express waiver of sovereign 

immunity. VS Ltd. P’ship v. Dep’t of Hous. & Urban Dev., 235 F.3d 1109, 1112 

(8th Cir. 2000). 

A.  Arising Under and Mandamus Jurisdiction 

Plaintiff cited federal question and the mandamus statute in his 

jurisdictional statement in the complaint. While these statutes may generally 

act as source of jurisdiction, neither provides a clear and unequivocal waiver of 

the United States’ sovereign immunity. 
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Section 1331 grants federal district courts jurisdiction over those “federal 

questions” that arise under the United States’ laws, treaties, and the 

Constitution. 28 U.S.C. § 1331; Sabhari v. Reno, 197 F.3d 938, 943 (8th Cir. 

1999). Section 1331’s general grant of federal question jurisdiction, however, 

“does not by its own terms waive sovereign immunity[.]” Sibley v. Ball, 924 F.2d 

25, 28 (1st Cir. 1991); see also Reed v. Reno, 146 F.3d 392, 398 (6th Cir. 

1998); Beale v. Blount, 461 F.2d 1133, 1138 (5th Cir. 1972) (“Sections 1331 

and 1343, Title 28, United States Code, may not be construed to constitute 

waivers of the federal government’s defense of sovereign immunity.”); Smith v. 

Dep’t of Agric., 888 F. Supp. 2d 945, 953 (S.D. Iowa 2012).  

Additionally, 28 U.S.C. § 1361 provides that “[t]he district courts shall 

have original jurisdiction of any action in the nature of mandamus to compel 

an officer or employee of the United States or any agency thereof to perform a 

duty owed to the plaintiff.” This statute, however, does not waive sovereign 

immunity. “It is well settled that the mandamus statute . . . does not provide a 

waiver of sovereign immunity.” In re Russell, 155 F.3d 1012, 1012 (8th Cir. 

1998) (citations omitted); see also Smith, 888 F. Supp. 2d at 953. 

Thus, based on the factual allegations in the complaint, federal question 

and mandamus cannot act as a source of jurisdiction unless there is another 

statutory provision that waives the United States’ sovereign immunity. As 

Plaintiff did not plead any source of waiver of the government’s sovereign 

immunity, his complaint should be dismissed. 
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B. Allegedly Ultra Vires Conduct  

 Plaintiff argues that because Defendant allegedly acted 

unconstitutionally or outside of his power and authority, he cannot claim 

sovereign immunity protection. Yet, he fails to allege how precisely Defendant 

acted that would place him outside the bounds of sovereign immunity 

protections. It is Plaintiff’s burden to establish an unequivocal waiver of 

sovereign immunity.  

 Furthermore, Plaintiff is not seeking that Defendant himself cease ultra 

vires conduct. Instead, he is requesting that the BIA revoke a lawful permit 

properly allocated to another tribal member, grant a grazing permit to this 

same property to Plaintiff without tribal approval, and return his cattle without 

the payment of any costs, penalties, or damages for the harm his trespass 

caused to numerous other Indian landowners.  

 More pointedly, this is a request for relief that is actually against the 

United States and would affect governmental property, functions, and 

resources. However, sovereign immunity protection may be raised by an 

individual officer sued in his official capacity “if the judgment sought would 

expend itself on the public treasury or domain, or interfere with the public 

administration . . . or if the effect of the judgment would be to restrain the 

Government from acting, or to compel it to act.” Johnson v. Mathews, 539 F.2d 

1111, 1123-24 (8th Cir. 1976) (citing Dugan v. Rank, 372 U.S. 609, 620 (1963) 

(internal quotations and citations omitted)). Generally there are two exceptions 

where an officer does not have sovereign immunity protections:  1) the officer 
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acted beyond his statutory power; and 2) the powers themselves or the manner 

through which they were exercised are constitutionally void. Id. Plaintiff has 

not alleged in his complaint that either of these exceptions exist.  

 The evidence in this case suggested that Her Many Horses was 

attempting to lawfully exercise his statutory authority by balancing the 

requests and recommendations of the Oglala Sioux Tribe with the BIA’s 

regulatory authority and underlying duty to exercise trust responsibilities to 

Indian land owners. The Eighth Circuit Court of Appeals “has expressed a clear 

disinclination to accept plaintiffs’ characterization of agency actions as ultra 

vires where it is possible to characterize a dispute merely as one of statutory 

interpretation concerning the scope of agency authority.” Key Medical Supply, 

Inc. v. Burwell, 764 F.3d 955, 962 (8th Cir. 2014) (citing Neb. State Legis. Bd., 

United Transp. Union v. Slater, 245 F.3d 656, 659-60 (8th Cir. 2001)). To 

amount to true ultra vires agency conduct, there must be a “‘plain violation of 

an unambiguous and mandatory provision of the statute.’” Id.  

 Here, Plaintiff broadly claims Her Many Horses acted in an ultra vires 

fashion. This is insufficient. See Nebraska State Legislative Board, 245 F.3d at 

659-60 (citations omitted) (stating “a mere allegation of ultra vires action” will 

not suffice). Additionally, it is not enough for Plaintiff to allege that Her Many 

Horses acted erroneously when attempting to exercise his authority, but 

instead must establish the conduct that was beyond the scope of his statutory 

authority. See Muirhead v. Mecham, 427 F.3d 14, 20 (1st Cir. 2005) (“When an 

officer acts erroneously, yet still within the scope of his statutory power, the 
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error is rightly attributed to the sovereign, not the individual, and sovereign 

immunity bars judicial scrutiny unless there has been an explicit waiver of that 

immunity.”) (citation omitted).  

 Thus, for conduct to exist outside of sovereign immunity protections, it 

would not involve typical decisionmaking choices or incorrect reading of the 

law or mistaken view of facts. It is the commission of an act to which Her Many 

Horses, as Superintendent, would have no authority to do. See id. (“Put 

another way, an official’s actions within the sphere of his or her delegated 

authority are not stripped of immunity even if those actions are based on an 

incorrect reading of the law or a mistaken assessment of the facts. What 

counts is that ‘the officer making the decision was empowered to do so.’”). 

Plaintiff failed to allege true ultra vires conduct because he did not allege 

actions by Her Many Horses that were clearly in excess of his authority. 

 Next, there is no evidence to suggest that Her Many Horses’ powers were 

constitutionally void on their face or as they were applied in this case. The BIA 

explicitly had the authority to promulgate regulations to impound trespassing 

cattle and assess penalties and damages based on that trespass. That 

authority is found in 25 U.S.C. § 3713, where Congress decreed that the 

Secretary of the Department of the Interior “shall issue regulations that . . . (1) 

establish civil penalties for the commission of trespass on Indian agricultural 

lands[;] (2) designate responsibility within the Department of the Interior for the 

detection and investigation of Indian agricultural trespass; and (3) set forth 

responsibilities and procedures for the assessment and collection of civil 
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penalties.” Following this direction came the promulgation of the regulations 

found at 25 C.F.R. §§ 166.800-819, which the BIA utilized to impound Temple’s 

cattle.  

 Plaintiff fails to specify how he believes these regulations are 

unconstitutional on their face. Comparatively, Defendant has previously 

discussed examples of other federal agencies impounding trespassing cattle 

and the regulations used to impound those cattle. See Docket 13 at 17-19. 

Courts reviewing these agency regulations and decisions to impound generally 

upheld the validity of the regulations at issue, found there was no deprivation 

of due process based on the notice afforded in the regulations, and generally 

concluded that the agencies did not act arbitrarily or capriciously in seizing the 

trespassing cattle or by requiring redemption. Id. Thus, there is no support for 

any claim that the regulations are unconstitutional on their face. 

 Plaintiff also did not allege how the regulations are unconstitutional as 

they are applied to him. Plaintiff has previously attempted to argue that the 

regulations are improper as applied to him because the cost to redeem his 

cattle here would be too high. But, he cannot claim an “as applied” 

constitutionality argument when the redemption amount was directly caused 

by his own ongoing unlawful conduct. Plaintiff knowingly engaged in trespass 

for three grazing seasons. He was repeatedly given notice of accruing damages, 

costs, and penalties and was warned that the threat of impoundment was real. 

He cannot argue now that he is entitled to more protection under the law than 

other trespassers simply because his conduct was more egregious.  
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 Even if Plaintiff could state a claim for either exception to sovereign 

immunity protection discussed above, which Defendant disputes, the Supreme 

Court has clarified that: 

A suit may fail, as one against the sovereign, even if it is claimed 
that the officer being sued has acted unconstitutionally or beyond 
his statutory powers, if the relief requested cannot be granted by 
merely ordering the cessation of the conduct complained of but will 
require affirmative action by the sovereign or the disposition of 
unquestionably sovereign property. 

 
Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 691 n.11 (1949). 

Another way to view this question is whether the relief requested would affect 

the federal government’s fiscal, proprietary, or programmatic interests in some 

way.  

 The government’s fiscal interests have been impacted when more than 

$20,000 in impoundment costs have accrued and additional monies are 

incurring each day that the cattle are being held without sale. That is money 

that has already been spent by the BIA in an attempt to stop the extended 

trespass. There is another major threat to federal fiscal interests. Even after the 

trespassing cattle were seized, Temple continued to keep livestock on range 

units to which he has no permit. The BIA could be open to potential lawsuits 

by both the proper grazing permit holder and Indian land owners who did not 

receive profits due to ongoing trespass. Government property rights are also at 

issue here. The majority of the land at issue is trust land; title is vested in the 

United States to be held in trust for Indian land owners.  

 Finally, the relief requested is asking the BIA, rather than Her Many 

Horses himself, not to affirmatively act to exercise statutory and regulatory 
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authority lawfully granted to it. This relief actually affects the United States 

itself and its sovereignty. Based on all of these reasons, Plaintiff failed to state a 

claim for ultra vires conduct. 

C. Administrative Procedure Act 

Plaintiff asserts this Court has jurisdiction under the APA, but 

jurisdiction cannot vest in the district court until exhaustion of administrative 

remedies has occurred. First, allegations pertaining to pre-impoundment 

conduct cannot be heard when they are being litigated in tribal court and have 

not been adjudicated on the merits. Second, the pre-impoundment conduct 

issues surrounding Temple’s challenge to BIA’s approval of grazing permits to 

another tribal member also were raised before the Interior Board of Indian 

Appeals (“IBIA”) and voluntarily withdrawn by Plaintiff prior to issuance of a 

final decision. Finally, impoundment conduct cannot yet be reviewed because 

trespass notices and impoundment actions are not appealable per the agency’s 

regulations unless redemption has occurred, which it has not. All these 

shortcomings preclude subject matter jurisdiction via the APA. 

“The APA waives sovereign immunity for actions against the United 

States for review of administrative actions that do not seek money damages 

and provides for judicial review in the federal district courts.” Middlebrooks v. 

United States, 8 F. Supp. 3d 1169, 1174 (D.S.D. 2014) (citation omitted). “The 

APA is not an implied grant of subject-matter jurisdiction permitting federal 

judicial review of agency action.” Preferred Risk Mut. Ins. Co. v. United States, 

86 F.3d 789, 792 n.2 (8th Cir. 1996) (citation omitted). Instead, plaintiffs do 
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not have a right to sue for a violation of the APA unless he or she can establish 

a “relevant statute whose violation forms the basis for [the] complaint.” Id. at 

792 (quotations and citations omitted). Thus, the waiver requirement in the 

APA “contains two separate requirements: 1) the person claiming a right to 

review must identify some agency action, and 2) the party seeking review must 

show that he has suffered a legal wrong or been adversely affected by that 

action within the meaning of a relevant statute.” Id.  

If the plaintiff cannot establish his claim is directly reviewable by statute 

then he must establish a “final agency action for which there is no other 

adequate remedy in a court.” See 5 U.S.C. § 704; Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 882 (1990). “An administrative action is final if it marks the 

consummation of the agency’s decisionmaking process—it must not be of a 

merely tentative or interlocutory nature—and it determines rights or 

obligations from which legal consequences will flow.” Crow Creek Sioux Tribe v. 

Bureau of Indian Affairs, 463 F. Supp. 2d 964, 969 (D.S.D. 2006) (citations 

omitted). While federal district courts may eventually obtain subject matter 

jurisdiction under the APA to review agency actions once finality has occurred, 

“the APA may not be used as an independent grant of subject matter 

jurisdiction to review agency actions.” Id. at 968 (citation omitted). “It is well 

settled that administrative remedies must be fully exhausted before 

jurisdiction vests in the federal courts.” Edwards v. Dep’t of the Army, 708 

F.2d 1344, 1346 (8th Cir. 1983) (citations omitted). 
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Under the Department of Interior’s regulations, no decision is final so as 

to constitute final agency action subject to judicial review under 5 U.S.C. § 704 

if at the time of its issuance it is subject to appeal to a superior authority 

within the Department. 25 C.F.R. § 2.6(a). In contrast, IBIA decisions are final 

for the Department for purposes of review under 5 U.S.C. § 704. 43 C.F.R. § 

4.314. Only final agency actions are reviewable. 5 U.S.C. § 704; Franklin v. 

Massachusetts, 505 U.S. 788, 796 (1992) (noting that the requirement for final 

agency action is jurisdictional). This finality requirement has prompted courts 

to consider the extent to which plaintiffs have exhausted administrative 

remedies prior to filing suit in district court.  

First, Plaintiff has not alleged how, under the APA, his claims are directly 

reviewable by statute. Next, he has not alleged and cannot prove the requisite 

finality necessary to trigger jurisdiction in district court. All pre-impoundment 

allegations made against the BIA in the complaint were raised in a complaint to 

the IBIA and subsequently dismissed. Thus, those issues have not been 

administratively exhausted. Any claim relating to the award of grazing permits 

or related conduct by BIA officials should have been reviewable first up the 

chain of review within the BIA itself, which should have culminated in a final 

decision by the IBIA. Only upon issuance of the IBIA’s final decision would 

jurisdiction to review the BIA’s conduct vest in this Court.  
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Moreover, these pre-impoundment issues are currently being litigated in 

tribal court, and tribal court remedies have not yet been exhausted.1 APA 

review is not appropriate when there is an alternate source or forum of relief 

available to the litigant. Here, the clear alternate forum is tribal court, which is 

an additional reason to preclude APA review here. See Cathedral Square 

Partners Ltd. P’ship v. S.D. Hous. Dev. Auth., 679 F. Supp. 2d 1034, 1040 

(D.S.D. 2009) (stating that one of the three things a plaintiff must prove to 

establish waiver of sovereign immunity under the APA is “that there is no 

adequate remedy available elsewhere.”). Accordingly, review of pre-

impoundment conduct is premature and improper. 

Conduct pertaining to the trespass and impoundment are not reviewable. 

Trespass notices are not reviewable per the express language of the regulation,2 

and the impoundment determination is not yet ripe for review because the sole 

route through which appeal rights issue is to redeem the impounded cattle and 

then challenge the correctness of the assessment of penalties, fees, and costs 

related to the impoundment itself. 

                                       
1 “The tribal exhaustion doctrine . . . favors exhaustion of available remedies in tribal court 
before a collateral or parallel federal court action may proceed.” Gaming World Int’l, Ltd. v. 
White Earth Band of Chippewa Indians, 317 F.3d 840, 849 (8th Cir. 2003) (citing Basil Cook 
Enter., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61, 65 (2d Cir. 1997)). Exhaustion of tribal 
court remedies is based on that premise that there should be “a policy of supporting tribal 
selfgovernment and self-determination, and it is prudential, rather than jurisdictional.” Gaming 
World, 317 F.3d at 849 (quotations and citations omitted). Tribal exhaustion is mandatory, 
however, when the facts of the case meet the exhaustion policy. Id. (citations omitted). 
“Exhaustion is especially appropriate where the dispute arises out of tribal governmental 
activity.” Wilson v. Bull, Civ. 12-5078-JLV, 2014 WL 412328, at *1 (D.S.D. Feb. 3, 2014) (citing 
Gaming World, 317 F.3d at 850). 
 
2 The Regulations have provided that “trespass notices under this regulation are not subject to 
appeal under 25 CFR part 2.” 25 C.F.R. § 166.802(c). 
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In this instance, the BIA regulations are found at 25 C.F.R. §§ 166.800-

166.819. Under section 166.802, the BIA has the ability to enforce trespass 

that occurs on Indian agricultural land. The BIA provided Temple with written 

notice that he was trespassing per section 166.803. Temple was given repeated 

opportunities to comply with the ordered corrective actions, i.e. removal of his 

cattle, or contact the BIA to explain why he felt the trespass was in error per 

section 166.804. He did not do so. Accordingly, the BIA impounded the cattle 

pursuant to section 166.806 and assessed the penalties owed to it based on 

factors found in the regulations. Temple was given notice that his livestock had 

been impounded, and the notice also included information related to the sale of 

the livestock and his ability to redeem the livestock prior to sale pursuant to 

sections 166.808, 166.809, and 166.810.  

Under 25 C.F.R. § 166.809, the required notice that must be given to 

Temple was “written notice of the sale to the owner, the owner’s representative, 

and any known lienholder. The written notice must include the procedure by 

which the impounded property may be redeemed prior to the sale.” The next 

provision in the CFR, section 166.810 requires that the owner be given notice 

that he or she “may redeem impounded livestock or other property by 

submitting proof of ownership and paying all penalties, damages, and costs 

under § 166.812 of this subpart and completing all corrective actions identified 

by us under § 166.804 of this subpart.”  

The avenue to regain the cattle and obtain appeal rights is redemption. 

Once the redemption has occurred, the BIA’s decision becomes final, appeal 
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rights will issue, and Plaintiff would have the ability to challenge the amount of 

costs, penalties, and damages associated with redemption. That process has 

not occurred, thus, the administrative process has not concluded. Plaintiff 

cannot challenge the impoundment conduct.  Accordingly, he has not stated a 

claim, and the Court retains no source of subject matter jurisdiction. 

CONCLUSION 
 

Based on the arguments listed above, Plaintiff cannot establish that 

subject matter jurisdiction exists. There is no evidence that Defendant has 

affirmatively waived his sovereign immunity, which bars the Court from 

hearing the merits of this case. Alternatively, Plaintiff has failed to state a claim 

upon which relief may be granted against Defendant. 

Dated this 23rd day of October, 2015. 

RANDOLPH J. SEILER 
United States Attorney 

 
/s/Meghan K. Roche  
MEGHAN K. ROCHE 
Assistant United States Attorney 
P. O. Box 2638 
Sioux Falls, SD 57101-2638 
(605) 330-4400 
Meghan.Roche@usdoj.gov 
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