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INTRODUCTION 

 Plaintiff’s Complaint requests that “[t]he Court should quiet title to Plaintiff’s vested 

rights-of-way property rights for ingress and egress to their [sic] fee title property as against 

Defendants.”  Compl., ECF No. 1 ¶ 44.  While Plaintiff attempts to recast its lawsuit in response 

to Federal Defendants’ Motion to Dismiss, see Pl. Resp., ECF No. 30, all of the claims raised in 

Plaintiff’s Complaint are premised on the title dispute over Plaintiff’s and its members’ alleged 

interests in rights-of-way over roads traversing the Pueblo of San Ildefonso.  As such, Plaintiff’s 

lawsuit is cognizable -- if at all -- pursuant only to the waiver of sovereign immunity of the Quiet 

Title Act (“QTA”), 28 U.S.C. § 2409a, and all of Plaintiff’s other (“non-QTA”) claims must be 

dismissed.  But Plaintiff’s QTA claim fails on several grounds, including that the claim violates 

the limitation against quiet title actions involving trust or restricted Indian lands, that Plaintiff is 

not a proper party for quieting title in R.S. 2477 rights-of-way, that Plaintiff has failed to plead 

with particularity its alleged property interests and the adverse claims of the United States, and 

that Plaintiff lacks standing to quiet title to property interests on behalf of its members.   

ARGUMENT 

I. THE QTA PROVIDES THE EXCLUSIVE REMEDY FOR CLAIMS 
CHALLENGING THE UNITED STATES’ INTEREST IN REAL PROPERTY 

The QTA is the exclusive remedy for claimants challenging the United States’ interests in 

real property.  Block v. North Dakota, 461 U.S. 273, 286 (1983).  Thus, Plaintiff’s non-QTA 

claims and requests for relief are barred and must be dismissed.  See ECF No. 22 at 9-13.  

Plaintiff’s attempts to escape the strictures of the QTA are without merit. 

A. Plaintiff Cannot Avoid The Requirements And Limitations Of The QTA By 
Dissociating Itself From Its Members 

Plaintiff’s “Second Cause of Action” seeks to quiet title against the United States in 

rights-of-way on certain roads crossing Pueblo lands.  Compl., ECF No. 1 ¶¶ 38-46.  Plaintiff’s 
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response brief, however, changes course and contends that Plaintiff does not, after all, seek to 

quiet title in these roads.  ECF No. 30 at 5-8, 13-14.  It is well settled, of course, that a plaintiff 

cannot amend its complaint with a response brief to a motion to dismiss.  See, e.g., Jojola v. 

Chavez, 55 F.3d 488, 494 (10th Cir. 1995) (“[I]n determining whether to grant a motion to 

dismiss, the district court . . . [is] limited to assessing the legal sufficiency of the allegations 

contained within the four corners of the complaint.”). 

It is also “well settled that the QTA’s ‘prohibition of suits challenging the United States’ 

title in Indian trust land may prevent suit even when a plaintiff does not characterize its action as 

a quiet title action.’”  Iowa Tribe of Kan. & Neb. v. Salazar, 607 F.3d 1225, 1230 (10th Cir. 

2010).  “Seeking to remove land currently held in trust by the United States or to encumber that 

land constitutes a challenge to the government’s title sufficient to bring a claim within the ambit 

of the QTA . . . .”  Id.  Under this test, Plaintiff’s suit is subject to the QTA: it and its members 

seek to “encumber” land “currently held in trust by the United States.”   

In Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, the Supreme 

Court added an important caveat to this test:  It found that a plaintiff must assert a “right, title, or 

interest” in the property in order for the QTA to apply and preempt anything.  132 S. Ct. 2199, 

2203, 2209 (2012).  The Patchak plaintiff’s suit was not barred because it did not “claim any 

competing interest in the” property at issue.  Id. at 2206.  But the Supreme Court agreed with the 

Tenth Circuit on the scope of the “Indian lands” exception:  “[S]uppose Patchak had sued under 

the APA [Administrative Procedure Act] claiming that he owned the [] Property and that the 

Secretary therefore could not take it into trust.  The QTA would bar that suit . . . .”  Id. at 2205.   

Plaintiff’s case here is like Patchak’s hypothetical APA suit.  Plaintiff’s Complaint 

repeatedly alleges that it and its members hold property interests in these roads.  See, e.g., 
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Compl., ECF No. 1 ¶¶ 1, 12, 13, 21, 22, 26, 30, 31, 32, 33, 39, 42, 43, 44, 45, 46, 48, 49, 50, 52, 

53, 58, 60, 61.  But according to Plaintiff, it is not an “adverse claimant” because “Plaintiff does 

not allege a cloud on its title to the BIA-identified rights-of-way.”  ECF No. 30 at 8 (emphasis in 

original).  Instead, Plaintiff argues, the Bureau of Indian Affairs (“BIA”) has clouded title to 

Plaintiff’s members’ property.  Id. at 8-9.  This cannot be right.  Under Plaintiff’s reasoning, the 

strict limitations of the QTA can be easily avoided.  All a claimant need do is form an 

association to bring suit on his or her behalf, and voila -- the QTA’s limitations are meaningless.   

Plaintiff’s argument is also disingenuous on its own terms.  Plaintiff continues to 

vigorously defend its right to bring a QTA action on behalf of its members.  ECF No. 30 at 8-14.  

But an association, unless it is claiming direct harm to itself, can bring only derivative claims -- 

the claims of its members who would have standing in their own right.  Kan. Health Care Ass’n, 

Inc. v. Kan. Dep’t of Soc. & Rehab. Servs., 958 F.2d 1018, 1021 (10th Cir. 1992).  Plaintiff 

readily agrees that its members are adverse claimants.  ECF No. 30 at 21 (“it’s [sic] membership 

is [sic] standing individually to pursue adverse claims under Padgett [sic] as a member of the 

public with an adverse claim”).  Plaintiff cannot have it both ways:  either Plaintiff lacks 

standing, and this whole suit should be dismissed; or its claim is raised on behalf of members 

who are “adverse claimants” within the Supreme Court’s Patchak decision, and the suit cannot 

avoid the limitations of the QTA.   

Nor does Patchak give any indication that the Supreme Court would apply Plaintiff’s 

flawed distinction between associations and their members.  The Court certainly did not say that 

an individual can avoid the limitations of the QTA by having another party bring suit on the 

individual’s behalf.  Instead, the Court noted that “although [Patchak’s suit] contests the 

Secretary’s title, it does not claim any competing interest in the [] Property.”  Patchak, 132 S. Ct. 
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at 2206 (emphasis added).  Plaintiff here, of course, does claim competing interests in the roads 

traversing Pueblo lands.  Plaintiff readily acknowledges that Plaintiff is “alleging under Patchak 

the adverse claim to use of those public rights and in the alternative asserting the private RS 

2477 rights-of-way that existed prior to reservation for public use,” ECF No. 30 at 15; and that 

Plaintiff “is seeking to quite [sic] title to common property,” id. at 21.  To do so, Plaintiff must 

proceed under the QTA, or not all.   

Finally, Plaintiff protests that its other claims are not “intertwined” with its quiet title 

dispute, so its APA claim should not be barred. ECF No. 30 at 4.  This makes no sense.  The 

United States asserted that the roads in question belong to San Ildefonso.  Plaintiff asserts that 

they belong to the County of Santa Fe, and Plaintiff’s members have vested rights-of-way or 

implied easements in the roads.  E.g., Compl., ECF No. 1 ¶ 42.  To show that the BIA’s 

December 6, 2013 letter is arbitrary and capricious under the APA because of its “refusal to 

recognize and grant Plaintiff’s members access to its private property by way of Plaintiff’s 

vested easement,” id. ¶ 32, Plaintiff must establish that it holds (or its members hold) such a 

vested property interest.  Under Patchak and Block, such a claim may proceed only if it satisfies 

the strictures of the QTA and may not be pursued under the APA. 

B. Plaintiff Cannot Avoid The Limitations And Requirements Of The QTA By 
Alleging That The Roads In Question Are Public Roads 

Plaintiff also attempts to avoid the strictures of the QTA (despite having filed suit under 

the QTA) by asserting that the roads at issue are public roads, allegedly created before the 

Pueblo of San Ildefonso existed and preserved by R.S. 2477.  Compl., ECF No. 1 ¶¶ 14-18.  

Plaintiff argues that because assertion of a “public” right is not assertion of a “claim or interest” 

under the QTA, then the rule in Block does not apply and Plaintiff can proceed on another theory 

(here, the APA).  ECF No. 30 at 14 (citing Pine Bar Ranch LLC v. Interior Bd. of Indian 
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Appeals, 503 F. App’x 491, 493 (9th Cir. 2012)).  This argument is foreclosed by governing 

Tenth Circuit precedent.  Sw. Four Wheel Drive Ass’n v. Bureau of Land Mgmt., 363 F.3d 1069 

(10th Cir. 2004); Kinscherff v. United States, 586 F.2d 159 (10th Cir. 1978).2  

Southwest Four Wheel Drive held that associations cannot proceed via the QTA because 

they do not own title to public roads; only the state or county could proceed.  That does not mean 

Plaintiff has a freewheeling right to sue in federal court under a different statute, because the 

Tenth Circuit held that “if [an association] cannot state a claim under the Quiet Title Act, it has 

no other recourse against the United States.”  Sw. Four Wheel Drive, 363 F.3d at 1071.  If the 

rule were otherwise, the exceptions to the QTA’s waiver of sovereign immunity -- including the 

Indian lands exception -- would be easily circumvented because a plaintiff could simply sue 

under a different statute that does not contain such an exception.  And Patchak makes clear that 

the QTA’s anti-circumvention principle still exists with respect to the Indian lands exception.  

132 S. Ct at 2205.  Plaintiff’s APA claim that BIA’s December 6, 2013 letter violates R.S. 2477 

because it fails “to recognize and grant Plaintiff’s members access to its private property by way 

of Plaintiff’s vested easement,” Compl., ECF No. 1 ¶ 32, cannot go forward, as the QTA 

provides the exclusive remedy for resolving competing claims of interest in real property. 

On page 15 of its response, Plaintiff distances itself from Southwest Four Wheel Drive by 
                                                 
2 Plaintiff asserts that Federal Defendants “overlook and fail to mention the effect of Patchak on 
both [of these] cases.”  Pl. Resp., ECF No. 30 at 15.  Neither the Supreme Court nor the Tenth 
Circuit has overruled or superceded these decisions, and they remain binding on this Court.  See, 
e.g., Myers v. James, 344 F. App’x 457, 460 (10th Cir. 2009) (“This court’s opinions remain 
binding in this circuit until the Supreme Court or the en banc circuit court overrules them.”).  
The question before the Supreme Court in Patchak was whether the QTA’s limitations barred a 
suit implicating the United States property interests but not raising a competing claim of interest 
in the property, or whether such a suit could proceed under the APA’s waiver of sovereign 
immunity.  132 S. Ct. at 2204-05.  Southwest Four Wheel Drive and Kinscherff, in contrast, 
answered the question of whether a private party (including a private association) was a proper 
plaintiff in a suit raising -- as Plaintiff does here -- a competing claim of interest in a public road 
against an adverse claim of title by the United States. 
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disclaiming any attempt to bring suit based on “rights vested in the state of New Mexico and the 

County of Santa Fe.”  ECF No. 30 at 15.  But as Plaintiff acknowledges, any such distance brings 

Plaintiff squarely within the QTA’s strictures.  Id. (Plaintiff is instead alleging “the adverse 

claim” to use the roads).  Again, Plaintiff cannot have it both ways.  Either it is asserting a 

private property interest, which is barred by Patchak and Block, or it is asserting a public 

property interest, which is barred by Southwest Four Wheel Drive.   

Nor does Plaintiff’s unexplained citation to the Ninth Circuit’s unpublished Pine Bar 

decision resolve anything.  ECF No. 30 at 14.  In Pine Bar, the plaintiff did not claim a property 

interest in the road at issue.  503 F. App’x at 493.  Here, in contrast, Plaintiff expressly and 

affirmatively claims -- and requests this Court to declare -- a property interest in the roads at 

issue:  “The Court should quiet title to Plaintiff’s vested rights-of-way property rights for ingress 

and egress to their [sic] fee title property as against Defendants, by declaring the existence and 

validity of such rights-of-way.”  Compl., ECF No. 1 ¶ 44.  Patchak defined “adverse claimants” 

as “plaintiffs who themselves assert a claim to property antagonistic to the Federal 

Government’s.”  132 S. Ct. at 2207.  When a party claiming a property right in disputed property 

on Indian lands brings a claim under the APA, the QTA bars that claim.  “[T]he QTA 

specifically authorizes quiet title actions . . . except when they involve Indian lands [and] a 

plaintiff cannot use the APA to end-run the QTA’s limitations.”  Id. at 2205 (emphasis in 

original).  Pursuant to Patchak, Plaintiff’s allegations that it and its members hold property rights 

in roads that cross the Pueblo of San Ildefonso bar Plaintiff’s APA claim (as well as its QTA and 

other claims) under the Indian lands exception.  

II. PLAINTIFF’S QTA CLAIM DOES NOT SATISFY THE QTA’S WAIVER OF 
SOVEREIGN IMMUNITY 

Plaintiff must proceed, if at all, pursuant to the QTA.  But Plaintiff’s Complaint does not 
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and cannot fall within the QTA’s waiver of sovereign immunity. 

A. The QTA Expressly Precludes Quiet Title Claims Involving Trust Or 
Restricted Indian Lands 

The QTA “does not apply to trust or restricted Indian lands.”  28 U.S.C. § 2049a(a); see 

also ECF No. 22 at 14-18.  Plaintiff argues that, to invoke this exception, the United States must 

actually prove the roads in question are “trust or restricted Indian lands.”  ECF No. 30 at 8-10 & 

n.2.  If that were true, the exception serves no purpose.  A QTA suit could always go forward to 

quiet title to Indian trust lands, and the merits decision of who owns title (the United States in 

trust, or the plaintiff) would be collapsed into the decision of whether the United States holds the 

land in trust and the Indian lands exception is applicable.   

That is why the Supreme Court has rejected Plaintiff’s theory: “when the United States 

claims an interest in real property based on that property’s status as trust or restricted Indian 

lands, the Quiet Title Act does not waive the Government’s immunity.”  United States v. Mottaz, 

476 U.S. 834, 843 (1986) (emphasis added).  If the law were otherwise, “[a] unilateral waiver of 

the Federal Government’s immunity would subject those lands to suit without the Indians’ 

consent.”  Id. at 843 n.6.  That is exactly the case here:  the United States is “claiming” an 

interest in these roads “based on [the roads’] status as trust or restricted lands.”  See ECF No. 22 

at 14-15; cf. Mottaz, 476 U.S. at 843.  Plaintiff is attempting to subject these roads to suit without 

the Pueblo’s consent, much less its participation.  This it cannot do. 

The Tenth Circuit confirmed in Iowa Tribe that the “claim” to Indian trust lands need 

only be “colorable” for the United States to invoke sovereign immunity.  607 F.3d at 1231.  In 

Iowa Tribe, the plaintiffs raised the same arguments Plaintiff does here:  “[P]laintiffs argue that 

the Shriner Tract is not in trust because the Secretary’s decision regarding acquisition was not 

authorized by law.”  Id.; cf. ECF No. 30 at 10 (protesting that the assertion of the roads being 
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Pueblo property “is belied by findings of the Pueblo Lands Board.”).  According to the Tenth 

Circuit, that is the wrong standard.  Iowa Tribe, 607 F.3d at 1231.  In so concluding, the Tenth 

Circuit relied on case law developed by the Ninth Circuit, beginning in Wildman v. United 

States, 827 F.2d 1306, 1309 (9th Cir. 1987).  

The Ninth Circuit followed Wildman in its subsequent decisions of Alaska v. Babbitt, 75 

F.3d 449, 451-52 (9th Cir. 1996),3 and Alaska v. Babbitt (Albert Allotment), 38 F.3d 1068, 1076 

(9th Cir. 1994).  As it explained, “‘[t]he QTA’s limitations on actions challenging the United 

States’ assertions of title apply without regard to the ultimate validity of those assertions. . . .  

[T]he immunity of the government applies whether the government is right or wrong.’”  Alaska, 

75 F.3d at 452 (quoting Albert Allotment, 38 F.3d at 1076).  “Indeed, the very purpose of the 

doctrine is to prevent a judicial examination of the merits of the government’s position.”  Albert 

Allotment, 38 F.3d at 1076 (internal quotation marks and alteration omitted).  “To the extent that 

the QTA allows any inquiry on the merits, that inquiry can extend no further than a 

determination that the government had some rationale for its claim.”  Id.  

In Albert Allotment, Alaska raised, and lost on, the same argument Plaintiff makes here.  

Id. at 1073.  The court found that the QTA preserved sovereign immunity because the United 

States’ claim that the allotment consisted of trust lands was at least “colorable.”  In so reasoning, 

the court concluded:  “Because the allotment is still unpatented, the government presently has a 
                                                 
3 Plaintiff attempts to distinguish Alaska because that case involved “the property rights of an 
unpatented allotment, not simply a community right of way running through the allotment.”  
ECF No. 30 at 10 n.2.  That is both untrue and irrelevant.  Alaska involved a dispute very much 
like the present one:  a Native American applied to the federal government for an allotment of 
land, and Alaska contended that it had a right-of-way over the land to build a highway.  75 F.3d 
at 450-51.  The dispute was thus over the scope of Alaska’s right-of-way through the allotment.  
Id. at 451.  In any event, even if Alaska were about the entire allotment rather than a road over it, 
that distinction would not matter.  McKay v. United States, 516 F.3d 848, 850 (10th Cir. 2008) 
(“the QTA applies even where the plaintiff claims an estate less than a fee simple such as an 
easement” (internal quotation and alterations omitted)). 

Case 1:15-cv-00559-JB-LF   Document 31   Filed 01/22/16   Page 10 of 15



9 

trust interest in the disputed property; the scope of this trust status is the same, whether or not the 

State controls rights-of-way over the lands.”  Id. at 1076. 

So too here:  it is beyond dispute that the government presently has a trust interest in the 

Pueblo; the scope of that trust status is the same, whether or not Plaintiff, Plaintiff’s members, or 

the County holds rights-of-way across these lands.  In fact, Plaintiff admits -- consistent with the 

BIA’s December 6, 2013 letter -- that the roads at issue “cross tribal land.”  See Compl., ECF 

No. 1 ¶ 19; cf. Iowa Tribe, 607 F.3d at 1232 (“The United States has made such a colorable 

claim: It has presented a facially valid title showing that it holds the Shriner Tract in trust for the 

Wyandotte Tribe.”).  Plaintiff’s QTA claim is barred by 28 U.S.C. § 2049a(a).   

B. Plaintiff’s QTA Claim Is Barred Because Plaintiff’s Complaint Fails To 
Plead Its Interests And The Interests Of The United States With 
Particularity 

To satisfy the QTA’s waiver of sovereign immunity, the QTA requires putative plaintiffs 

to plead their quiet title claims against the United States with precision.  28 U.S.C. § 2409a(d) 

(“The complaint shall set forth with particularity the nature of the right, title, or interest which 

the plaintiff claims in the real property, the circumstances under which it was acquired, and the 

right, title, or interest claimed by the United States.”).  Plaintiff does not attempt to argue that its 

Complaint meets this standard.  Instead, Plaintiff argues that it cannot meet this standard because 

BIA’s December 6, 2013 letter does not meet this standard.  ECF No. 30 at 13.  But the letter is 

not a lawsuit under the QTA, and was not required to meet the pleading standards of § 2409a(d).  

Plaintiff alleges generally that the letter interferes with Plaintiff’s and its members’ property 

rights, yet the Complaint is devoid of any allegations detailing the nature of each of Plaintiff’s 

and its members’ alleged property rights or how each of these alleged property rights was 

acquired.  Plaintiff’s QTA claim therefore cannot go forward.  
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III. THE COURT LACKS JURISDICTION OVER PLAINTIFF’S TAKINGS CLAIM 

Neither Plaintiff’s “Third Cause of Action,” which alleges a taking of Plaintiff’s or its 

members’ property without just compensation in violation of the Fifth Amendment, Compl., 

ECF No. 1 ¶¶ 47-43, nor its associated request for relief, id. at 11 ¶ 4, present a claim for 

damages.  Plaintiff’s response brief appears further to disclaim any request for damages, stating 

that Plaintiff is “seeking declaratory judgment that the private rights of its members have been 

taken by the United States.”  ECF No. 30 at 19.  As framed, Plaintiff’s takings claims must be 

dismissed because “just compensation” -- not a declaratory judgment -- is the only proper 

remedy for a takings claim.  See First English Evangelical Lutheran Church of Glendale v. Cty. 

of L.A., 482 U.S. 304, 314-15 (1987). 

Plaintiff also states that “[s]hould Plaintiff in this matter receive declaratory judgment in 

its favor individual plaintiffs may proceed to demonstrate their property losses before the Court 

of Claims.”  ECF No. 30 at 20-21.  Plaintiff argues that because it is not seeking just 

compensation damages now, its takings claims may proceed before this Court under the “Little 

Tucker Act,” 28 U.S.C. § 1346.  See ECF No. 30 at 20.  Under this premise, Plaintiff seeks to 

avoid the jurisdictional limitation of the Tucker Act, 28 U.S.C. § 1491, which vests jurisdiction 

for takings claims in excess of $10,000 solely in the Court of Federal Claims.  This premise fails 

not only because Plaintiff did not invoke the jurisdiction of the Little Tucker Act in its 

Complaint, but also because plaintiffs may not use such tactics to sidestep the jurisdictional 

limitations of the Tucker Act.  See, e.g., Kizas v. Webster, 492 F. Supp. 1135, 1156 (D.D.C. 

1980) (“Plaintiffs’ suggestion that they not allege any jurisdictional amount until after the Court 

has valued all the claims would frustrate the Congressional purpose of limiting the jurisdiction of 

the District Court.”); Munns v. Clinton, 822 F. Supp. 2d 1048, 1074 (E.D. Cal. 2011) (“Plaintiffs’ 

failure to allege any jurisdictional amount is thus itself fatal to their instant cause of action.”); 
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Hafen v. Pendry, 646 F. Supp. 2d 159, 160 (D.D.C. 2009) (same).  Because Plaintiff’s Complaint 

fails to plead any jurisdictional amount of damages for its takings claim, it has failed to establish 

this Court’s jurisdiction and the claim must be dismissed. 

IV. PLAINTIFF LACKS ASSOCIATIONAL STANDING 

Plaintiff cannot establish associational standing because, inter alia, Plaintiff’s quiet title 

and takings claims require the direct participation of Plaintiff’s members as parties.  See ECF 

No. 22 at 30-34.  Plaintiff attempts to avoid this bar to associational standing by asserting that 

“Plaintiff is not seeking to recover damages on behalf of individual members and is not seeking 

to quite [sic] title in itself.”  ECF No. 30 at 21.  But its takings claim is based on the alleged 

taking of the members’ property and, as discussed above, “just compensation” damages -- which 

would belong to each individual member -- are the only appropriate remedy for such a claim.  

Likewise, while Plaintiff may disavow seeking to quiet title in itself (contrary to the allegations 

in the Complaint, see e.g., Compl., ECF No. 1 ¶ 44), seeking to quiet title to its members’ 

alleged rights-of-way and easements requires those members’ participation as parties.  Plaintiff 

therefore cannot satisfy the third prong of the associational standing test.  ECF No. 22 at 33-34. 

V. THE TREATY OF GUADALUPE HIDALGO DOES NOT AFFORD PLAINTIFF 
A PRIVATE CAUSE OF ACTION  

Federal Defendants’ Motion to Dismiss explains that the Treaty of Guadeloupe Hidalgo 

did not create rights that are privately enforceable in federal courts.  ECF No. 22 at 35-36.  

Plaintiff’s response does not address this argument.  See ECF No. 30 at 21-22.  “Failure to 

respond to an argument is generally deemed an acquiescence.”  Mulford v. Altria Group, Inc., 

242 F.R.D. 615, 622 n.5 (D.N.M. 2007).  To the extent it raises claims based on the Treaty, 

Plaintiff’s complaint should be dismissed. 
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VI. PLAINTIFF DOES NOT ALLEGE THE NECESSARY FACTS TO PLEAD AN 
EQUAL PROTECTION CLAIM UNDER THE U.S. CONSTITUTION 

Plaintiff appears to agree its Equal Protection Claim is subject to rational basis review.  

ECF No. 30 at 22.  In equal protection cases where “the plaintiff challenges a government action 

that discriminates based on membership in a non-protected class,” the Tenth Circuit has required 

plaintiffs to include in their pleadings “an allegation that a similarly situated person was treated 

differently.”  Brown v. Montoya, 662 F.3d 1152, 1173 (10th Cir. 2011).  No such allegation is 

included in the Complaint, and Plaintiff does not address this issue in its response.  In addition, 

Plaintiff’s response improperly places the burden on Federal Defendants to “explain a record it 

relied [sic] to reach a decision.”  ECF No. 30 at 22.  At the pleading stage, it is Plaintiff’s burden 

to articulate facts negating any conceivable rational basis.  SWEPI, LP v. Mora Cty., 81 F. Supp. 

3d 1075, 1181 (D.N.M. 2015).  Having failed to do so, Plaintiff’s “Fourth Cause of Action” must 

be dismissed. 

CONCLUSION 

 Federal Defendants respectfully request that the Court dismiss this case with prejudice. 

 

Dated:  January 22, 2016.   Respectfully Submitted, 
 
DAMON P. MARTINEZ 
United States Attorney 
 
RUTH FUESS KEEGAN 
Assistant U.S. Attorney 
P.O. Box 607 
Albuquerque, New Mexico 87103 
505-346-7274 
Ruth.Keegan@usdoj.gov 
 
KAREN GROHMAN 
Assistant United States Attorney 
District of New Mexico 
P.O. Box 607 
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Albuquerque, NM 87103 
505-224-1503 
Karen.Grohman@usdoj.gov 
 
 
JOHN C. CRUDEN 
Assistant Attorney General 
U.S. Department of Justice 
Environment and Natural Resources Division 
 
     /s/ Andrew A. Smith                            . 
ANDREW A. SMITH 
Senior Trial Attorney 
U.S. Department of Justice 
Environment and Natural Resources Division 
Natural Resources Section 
c/o United States Attorney’s Office 
P.O. Box 607 
Albuquerque, New Mexico 87103 
505-224-1468 
andrew.smith@usdoj.gov 
 
Attorneys for Federal Defendants 

 
 
 CERTIFICATE OF SERVICE 
 

I hereby certify that on January 22, 2016, I electronically transmitted the attached 
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice 
of Electronic Fling on all counsel of record. 
 
 

     s/ Andrew A. Smith                    _ 
Andrew A. Smith 
U.S. DEPARTMENT OF JUSTICE 
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