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THE INTER-TRIBAL COUNCIL  OF 
ARIZONA, INC., 

)  

                           Plaintiff, 

                         v. 

                               

) 
) 
) 

 

No. 15-342L 
(Judge Firestone) 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 
 

) 
 
 
 
 

)
UNITED STATES, ) 
                        Defendant. ) 
 

REPLY IN SUPPORT OF MOTION TO DISMISS 
 

The United States and ITCA agree on the legal standards applicable to dismissal of its 

complaint.1  Absent a specific fiduciary duty contained in a money-mandating statute, ITCA’s 

claims must be dismissed under Rule 12(b)(1) for lack of subject-matter jurisdiction.  Without 

facts supporting an identified claim for which a legal remedy is available, ITCA’s claims must be 

dismissed under Rule 12(b)(6) for failure to state a claim.  For ITCA’s claims that depend upon 

uncertain or contingent future outcomes, the Court should dismiss them for lack of ripeness.  

Application of these standards requires dismissal. 

In its motion to dismiss, the United States demonstrated that Claim I fails because neither 

the Arizona-Florida Land Exchange Act (Act) nor any other statute requires the United States as 

trustee to pay money to ITCA, the trust beneficiary under the Arizona InterTribal Trust Fund 

(Trust), for payments missed by Collier, the third-party obligor.  In its opposition, ITCA is 

unable to proffer an express statutory provision requiring the United States to make such a 

payment.  Instead, ITCA relies on a supposed implied obligation in the Act for the United States 

                                                      
1  Throughout the Opposition ITCA claims that the United States “acknowledges” facts 
(see, e.g., Opp. at 22, 23, 29, 30, 34) or “concedes” facts (Opp. at 17) or “agrees” with ITCA 
about facts (Opp. at 35) in the motion to dismiss.  Of course, as stated in the motion, the United 
States only assumes facts alleged by ITCA to be true for purposes of the motion.  See Motion at 
2 n.1. 
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to make Collier’s missed payments.  Implied statutory obligations do not confer subject-matter 

jurisdiction.  As ITCA concedes, the United States has deposited all payments made by Collier 

into the Trust.  This is all the Act requires.  ITCA’s Claim I must be dismissed under RCFC 

12(b)(1) and 12(b)(6). 

Similarly, the United States has demonstrated that Claim II fails because neither the Act 

nor any other statute requires the United States to pay money to ITCA for its claims related to the 

security for Collier’s payment obligation.  In its opposition, ITCA does not identify a specific 

statutory fiduciary duty requiring payment of money by the United States for the alleged 

violations of the supposed six different fiduciary obligations contained in ITCA’s Claim II.  

Without identified money-mandating statutory duties and identifiable facts supporting 

cognizable legal remedies, ITCA’s Claim II must be dismissed under RCFC 12(b)(1) and 

12(b)(6).  

The United States has also demonstrated that Claims I and II are not ripe because these 

claims depend on the outcome of the United States’ suit against Collier.  In its opposition, ITCA 

alleges that this litigation and the United States’ suit against Collier do not sufficiently “overlap.”  

Measurement of overlap itself is not a recognized element of the ripeness doctrine.  Rather, 

because ITCA’s claims in this action are contingent upon resolution of the United States’ action 

against Collier, in the alternative Claims I and II should be dismissed on ripeness grounds. 

The United States demonstrated in its motion to dismiss that ITCA’s investment claims 

should be dismissed because the Act gives the United States discretion in the investment of trust 

income.  In its opposition, ITCA concedes that the United States has such discretion and 

identifies no specific non-discretionary statutory obligation for payment of money by the United 
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States related to investment claims.  Without a statutory mandate to support it, the investment 

claims in Claim III must be dismissed under RCFC 12(b)(1) and 12(b)(6).  

Finally, the United States established in its motion to dismiss that ITCA’s accounting 

claim must be dismissed because the Court does not have subject-matter jurisdiction over such 

an equitable claim.  ITCA does not address this fundamental limitation on jurisdiction but simply 

seeks to rely on general language in the American Indian Trust Fund Management Reform Act 

of 1994 requiring an accounting.  Without subject-matter jurisdiction in this Court, ITCA’s 

accounting claim must be dismissed. 

1. Claim I Should Be Dismissed. 
 

A.  The Court lacks subject-matter jurisdiction over Claim I. 
 

(1)  No express statutory provision mandates payment of money by the United 
States. 

 
 ITCA acknowledges that a breach of trust claim must be dismissed for lack of subject-

matter jurisdiction if a claimant is unable to identify a specific statutory fiduciary duty that the 

United States has not performed.  Opp. at 14-15.  In the Complaint and in its opposition, ITCA is 

unable to identify a specific statutory duty that requires the United States to collect or to make 

substitute payments into the Trust not made by Collier.  ITCA’s Claim I thus must be dismissed.   

(2) No implied statutory provision can mandate payment of money by the United 
States. 

 
 ITCA seeks to avoid dismissal by claiming to discern in the Act an implied duty of the 

United States to make trust payments missed by Collier.  ITCA relies on provisions of the Act 

that require Collier to make trust payments, attempting to transform Collier’s obligation into a 

duty of the United States in two steps, piling inference upon inference.  First, ITCA infers the 
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existence of an implied duty of the United States to collect Collier’s missed payments.  Opp. at 

19-20.  Then, ITCA infers the existence of an implied duty of the United States to make any 

payments that it is unable to collect from Collier.  Opp. at 20. 

 ITCA’s reliance on implied fiduciary duties obviously runs counter to ITCA’s 

acknowledgement that its claims must be based on express statutory duties.  To support its 

inconsistent positions, ITCA relies exclusively on two inapposite cases, Shoshone Indian Tribe v. 

United States, 364 F.3d 1339 (Fed. Cir. 2004) and Osage Tribe v. United States, 68 Fed. Cl. 322 

(2005).  The statutory and regulatory structures of the trusts in those cases, however, were 

entirely different from the Act and the Trust here. 

 In both of those cases the revenue-generating mineral resources – sand and gravel in 

Shoshone and oil and gas in Osage – were owned by the tribe.  Shoshone, 364 F.3d at 1343; 

Osage, 68 Fed. Cl. at 324.  The United States had a trust duty to manage those tribal resources, 

and a comprehensive regulatory structure specified the United States’ trust management 

obligations.  Shoshone, 364 F.3d at 1344-45; Osage, 68 Fed. Cl. at 324.  These regulations 

required the United States to approve all mineral leases and contracts entered into between the 

companies and the tribal beneficiaries.  Shoshone 364 F.3d at 1350; Osage, 68 Fed. Cl. at 331.2   

 In stark contrast, the revenue-generating source of the trust payments here was the sale 

price of the Indian School land.  That land was neither trust property of ITCA nor any tribe, but 

instead was surplus federal land owned by the United States.  Because ITCA did not own the 

Indian School land, the United States had no corresponding trust duty to manage any ITCA 

resource.  For this reason, unlike in Shoshone and Osage, no regulatory structure existed for 

                                                      
2  The courts in those cases also make no mention of any non-recourse provisions in the 
mineral contracts and leases, unlike the agreements that the United States has with Collier here. 
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management of any resources.  The land exchange implementation agreements, including the 

Trust Fund Payment Agreement, the Deed of Trust, and the Promissory Note, were all between 

Collier and the United States, not Collier and ITCA.  Finally, as acknowledged by ITCA, the 

loan agreements here contain non-recourse provisions that preclude collection of missed 

payments as such.   

 In short, before deposit into the Trust, the money to be paid by Collier is neither ITCA’s 

property nor trust property.  This money only becomes trust property after receipt by the United 

States.  The Act contains no specific fiduciary duty requiring the United States to collect or make 

Collier’s payments, and nothing in Shoshone or Osage holds otherwise.  

 Even if a duty to collect Collier’s missed payments were to exist, ITCA makes no effort 

to describe how such a collection duty would require the United States to compensate ITCA for 

the full value of Collier’s missed payments.  At most, under ordinary trust principles, the United 

States would have only a responsibility to take prudent steps to try to collect as much of the 

missing required payments from Collier as is reasonable.  See, e.g., Restatement (Second) of 

Trusts § 177 comment a (1959) (“If the settlor or a third person has covenanted to transfer 

property to the trust, it is the duty of the trustee to take reasonable steps to enforce such 

covenant”); id. (“If it reasonably appears to the trustee that a claim cannot be collected in full, or 

where it appears doubtful whether the claim is enforceable, he can properly make an agreement 

of compromise”).   

 This, of course, is precisely what the United States has done in bringing suit against 

Collier.  The non-recourse provisions do not permit a collection action against Collier for money 

damages, but the United States has brought an action in equity against Collier in accordance with 

the terms of the agreements with Collier.  The case is pending but if successful, ITCA may suffer 
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no loss.  Indeed, the United States’ unjust enrichment claim seeks to recover any profit Collier 

gained by exploiting its contract position through an opportunistic breach.  Complaint ¶ 101. 

 In any event, as discussed in the motion to dismiss, even if the United States is 

unsuccessful in its Collier suit, no trust principle requires a trustee to replenish or indemnify a 

trust from its own funds to make up missing payments from a third-party obligor.  See Motion to 

Dismiss at 10-11.3  Claim I demanding payment from the United States for missed Collier 

payments should be dismissed.  

B.  Claim I must be dismissed for failure to state a claim. 

 ITCA acknowledges that a claim should be dismissed under RCFC 12(b)(6) if it does not 

set forth a recognized legal claim supported by sufficient facts.  Opp. at 15-16.  The validity of 

Claim I depends entirely upon the supposed existence of the implied duty of the United States to 

make uncollected Collier payments.  See Opp. at 22-23.  As described above, no such duty 

exists.  If not dismissed for want of jurisdiction, ITCA’s Claim I must be dismissed for failure to 

state a claim. 

C.  Claim I should be dismissed as unripe. 
 

 ITCA agrees with the United States that, where further factual development is needed to 

facilitate a court’s ability to deal with presented legal issues, the claim should be dismissed on 

                                                      
3  ITCA’s assertion that the Department of the Interior believes otherwise, Opp. at 21, is in 
error.  A draft memorandum with preliminary deliberations from over twenty years ago, 
reflecting a different legal landscape, does not state the views of Interior or the United States.  
ITCA’s assertion that the Department of Justice agrees with ITCA, Opp. at 21, is also misplaced.  
The United States has recognized that, due to the non-recourse provisions of the agreements with 
Collier, as between Collier and the United States the risk of non-payment is borne by the United 
States.  As between ITCA and the United States, however, the risk of non-payment by Collier is 
not borne by the United States.  In any event, the statements or positions of any government 
employee cannot create an express money-mandating fiduciary duty in the Act where no such 
provision exists. 
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ripeness grounds.  See Opp. at 15-16.  ITCA contends, however, that there is insufficient 

“overlap” between the claims and relief sought here and in the United States’ suit against Collier 

to justify dismissal of Claim I for ripeness.  Opp. at 24.  Overlap of claims, however, is not the 

test for whether a claim is ripe.  The United States explained in its motion to dismiss how the 

outcome of the Collier case might advance the Court’s ability to deal with the legal issues 

presented here.  Motion at 13-14.  In addition, if the Court were to recognize the implied “duty to 

collect” advocated by ITCA, the litigation against Collier may have a bearing upon the 

reasonableness of the collection activities of the United States.  Claim I is thus premature and, if 

the Court does not dismiss for lack of subject-matter jurisdiction or for failure to state a claim, 

Claim I should be dismissed as not ripe. 

2. Claim II Should Be Dismissed. 
 

A.  The Court lacks subject-matter jurisdiction over Claim II. 
 

 In the Complaint and in its opposition, ITCA is unable to identify a specific, money-

mandating statutory duty related to holding and maintaining trust payment security that the 

United States has failed to perform.  ITCA has identified no statute or regulation that requires the 

United States to pay money to ITCA when the Annuity is located at a private bank and only a 

contingent interest in the Annuity is held by the United States in accordance with the terms of the 

agreements implementing the land exchange.4  ITCA identifies no statute or regulation that 

requires the United States to pay money to ITCA to make up for Annuity payments not made by 

Collier.  ITCA identifies no statute or regulation that requires the United States to pay money to 

                                                      
4  As explained in the motion to dismiss, the Annuity is a sinking fund for payment of the 
$34.9 million principal at the end of 30 years.  See Motion at 16.  The United States thus has no 
interest in the Annuity until “default” or until the Promissory Note comes due. 
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ITCA based on the difference between ITCA’s preferred manner for calculating the Release 

Level Amount and a calculation made in accordance with the terms of the Deed of Trust.  ITCA 

identifies no statute or regulation that requires the United States to pay money to ITCA for 

failing to monitor continuously the value of the collateral.  ITCA identifies no statute or 

regulation that requires the United States to pay money to ITCA for failing yet to obtain 

supplemental collateral from Collier.  ITCA identifies no statute or regulation that requires the 

United States to pay money to ITCA for not paying the property taxes owed by Collier on the 

Phoenix Indian School land.  ITCA’s Claim II thus must be dismissed for lack of subject-matter 

jurisdiction.5 

B. Claim II should be dismissed for failure to state a claim. 
 

(1)  The alleged failure of Treasury to hold the security does not state a claim for 
relief. 

 
 ITCA has now clarified that it does indeed believe that the physical location of the 

Annuity at a private bank, in accordance with the loan agreements, is a breach of trust.  Opp. at 

27.  ITCA does not – and cannot – allege, however, that the United States has failed to hold its 

interest in the Annuity.  Moreover, ITCA has not alleged any facts that would show that the 

location of the Annuity has caused any possible injury to ITCA.  ITCA dismisses as 

“speculation” the United States’ observation that ITCA has failed to allege injury tied to the 

location of the Annuity.  Opp. at 34 n.10.  But ITCA has reversed the burden of proof here.  The 

                                                      
5  The relevance of ITCA’s collection of statements regarding the importance of collateral 
in the event of default by Collier, see Opp. at 31-33, is dubious.  Statements made by Interior 
officials explaining why they negotiated the deal’s collateral provisions cannot establish Tucker 
Act jurisdiction.  See United States v. Navajo Nation, 556 U.S. 287, 302 (2009) (The 
government’s fiduciary trust duties must be defined by “specific, applicable, trust-creating 
statute[s] or regulation[s]”).  None of these statements creates – or relates to – any possible claim 
against the United States. 
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United States as a defendant does not have to prove a lack of injury; rather, ITCA bears the 

burden to allege facts that it was actually injured by the location of the Annuity.  ITCA’s failure 

to allege such injury dooms this part of Claim II and ITCA has thus stated no claim for relief 

regarding the location of the security. 

(2) The “failure” to make Collier’s annual principal payments into the Annuity 
fails to state a claim for relief against the United States. 

 
 In its motion to dismiss, the United States demonstrated that nothing in the Act or in any 

of the implementation agreements requires the United States to make payments into the Annuity, 

even if Collier fails to make its required payments.  In its opposition, ITCA is unable to identify 

any legal theory that would require such payments from the United States on behalf of a third 

party.  Indeed, ITCA seems mistakenly to assume that all it must demonstrate for a breach of 

trust claim is that Collier’s payments were not made.  See Opp. at 30, 35.  ITCA has failed to 

state a claim against the United States for the missed annuity payments. 

(3) Nothing in the Act or any other statute or regulation requires the United States 
to calculate the Release Level Amount in the manner alleged by ITCA. 

 
 In the Complaint, ITCA alleged that the United States failed to maintain its security 

interest in the liened land, because it incorrectly interpreted the Deed of Trust’s Release Level 

Amount clause, which failure constitutes a breach of trust.  Complaint ¶¶ 124-127, 148.  In its 

motion to dismiss, the United States demonstrated that interpreting the Release Level Amount in 

accordance with the negotiated terms of the Deed of Trust, rather than in accordance with 

ITCA’s idiosyncratic interpretation cannot support a breach of trust claim.  Motion at 17-18.  

ITCA did not to respond to this argument in its opposition and thus has conceded this point.  

This is not a trust violation, and ITCA has failed to state a claim for relief.  
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 The United States also demonstrated that this claim is barred by the statute of limitations.  

Motion at 18-20.  ITCA contends that its claims should not be time-barred because trust 

beneficiaries cannot be charged with constructive notice, Opp. at 27 n.7, but that argument is 

refuted by the cases cited in the motion to dismiss, which ITCA ignores.  See Motion at 19-20 

(citing Menominee Tribe of Indians v. United States, 726 F.2d 718, 721 (Fed. Cir. 1984) (statute 

of limitations accrues where “Indians were capable enough to seek advice, launch an inquiry, and 

discover through their agents the facts underlying their current claim.”); Littlewolf v. Hodel, 681 

F. Supp. 929, 942 (D.D.C. 1988) (“Regardless of . . . trust relationship with the government, 

plaintiffs are charged with knowledge of their affairs and their rights at law.”)).6  ITCA’s claims 

related to the release of liens in 1998 and 2007 are also barred by the statute of limitations. 

(4) The United States had no obligation to monitor the value of the collateral or to 
require Collier to supplement the collateral. 

 
 In its motion to dismiss, the United States showed that nothing in the Act, in any other 

statute or regulation, or in the implementation agreements requires the United States to monitor 

the value of the collateral, much less to monitor it continually, as alleged by ITCA in the 

Complaint.  See Motion at 20.  Similarly, the United States showed that it owes no obligation to 

ITCA to require Collier to supplement the collateral.  Id. at 20-21.  ITCA’s only response is to 

argue that Collier was required by the Deed of Trust to maintain a certain level of collateral.  

Opp. at 28.  ITCA is unable to identify any duty to monitor or to supplement collateral that is 

owed by the United States.  ITCA has thus failed to state a claim for relief with these allegations.  

                                                      
6  ITCA also argues that application of a statute of limitations raises a factual dispute not 
amenable to resolution on a motion to dismiss.  See Opp. at 27 n.7.  In the Court of Federal 
Claims, however, resolution of a statute of limitations defense is appropriate in a motion to 
dismiss.  See Chaney v. United States, 75 Fed. Cl. 206 (2007).   
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(5) The United States had no obligation to pay property taxes on the Indian School 
land. 

 
 In the motion to dismiss, the United States demonstrated that it has no duty to pay the 

property taxes on the Indian School land and that ITCA has failed to allege in the Complaint that 

the United States even has such a duty, relying instead on amorphous “duty to address” 

language.  Motion at 21.  In its opposition, ITCA does not respond to the United States’ 

arguments and does not identify the source of any such alleged duty by the United States, but 

simply notes that the property is at risk of foreclosure because Collier has not paid the property 

taxes.  Opp. at 30.  Absent a recognized legal obligation of the United States to pay the property 

taxes, this claim must be dismissed. 

C. Claim II is not ripe for review. 
 

 The United States showed that even if Claim II stated a cognizable claim it would not be 

ripe for review because this claim depends upon the outcome of the United States’ suit against 

Collier.  Motion at 22.  In response, ITCA relies on Confederated Tribes and Bands of the 

Yakama Nation v. United States, 89 Fed. Cl. 589 (2009), where the court rejected a ripeness 

argument.  In Yakama, however, the United States had only explored but not yet initiated 

“available judicial and non-judicial debt-collection mechanisms.”  Yakama, 89 Fed. Cl. at 600-

601.  Here, of course, the United States sued Collier, and ITCA’s claims are contingent at least in 

part upon the outcome of that case.  Therefore, Claim II is premature and, if not dismissed on 

other grounds, it should be dismissed as unripe. 
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3. Claim III Should Be Dismissed. 
 

A. The Court lacks subject-matter jurisdiction over Claim III’s investment allegations 
and ITCA has failed to state a claim for relief. 

 
 The United States demonstrated that the Act gives the United States investment discretion 

and the Court does not have jurisdiction over ITCA’s investment allegations in Claim III because 

a discretionary or non-mandatory obligation cannot be the source of a money-mandating duty.  

Motion at 22-24.  In response, ITCA concedes that the Act gives the United States investment 

discretion but inaccurately asserts that the Act ties the discretion to the requirements of 25 U.S.C. 

§ 162a.  Opp. at 37.  Section 405(c)(3) permits, but does not require, the United States to make 

investment decisions in accordance with § 162a, if Collier makes annual payments.  ITCA is thus 

unable to identify a specific, non-discretionary money-mandating investment duty.  The 

investment part of Claim III thus should be dismissed for lack of subject-matter jurisdiction and 

for failure to state a claim for relief. 

B. Claim III’s failure-to-account allegation should also be dismissed. 
 

 The United States has already demonstrated that the Court has no jurisdiction over an 

accounting claim unrelated to established liability for monetary damages because such a claim 

improperly seeks equitable relief beyond the Court’s jurisdiction.  Motion at 25.  In response, 

ITCA simply repeats its reliance upon the accounting provisions in the American Indian Trust 

Fund Management Reform Act of 1994, Opp. at 38-39, without showing how the Court could 

have jurisdiction over a purely equitable accounting claim.  Neither Jicarilla Apache Nation v. 

United States, 100 Fed. Cl. 726 (2011), nor Quapaw Tribe v. United States, 111 Fed. Cl. 725 

(2013) – the only cases cited by ITCA, Opp. at 39 – authorizes an accounting claim other than 
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one in aid of a judgment for money damages after the plaintiff has already established a breach 

of a money-mandating trust duty.  Therefore, ITCA’s accounting claim should also be dismissed.  

CONCLUSION 

For these reasons, and for those stated in the motion to dismiss, the defendant 

respectfully requests that the Court dismiss the Complaint. 

Respectfully submitted, 
 

BENJAMIN C. MIZER  
Principal Deputy Assistant Attorney General 

 
      s/ Ruth A. Harvey          

RUTH A. HARVEY 
Director 

 
MICHAEL J. QUINN 
Senior Litigation Counsel 

 
s/ Phillip M. Seligman 
PHILLIP M. SELIGMAN 
Trial Attorney 
Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. BOX 875, Ben Franklin Station 
Washington, DC 20044-0875 
Telephone: (202) 307-1105 
 

October 26, 2015 Attorneys for Defendant 
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