
UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

CURTIS TEMPLE,
Civil Action 15-5062-JLV

Plaintiff,

v.
MEMORANDUM IN SUPPORT OF 

CLEVE HER MANY HORSES,     TEMPORARY RESTRAINING
Superintendent, Pine Ridge Agency, ORDER
Bureau of Indian Affairs,

Defendant.

Defendant has filed an action seeking a restraining order prohibiting the Bureau of Indian

Affairs (BIA) and its Superintendent, Cleve Her Many Horses, from taking any action preventing

Curtis Temple from use of the range units specified in the complaint until such time as the Oglala

Sioux Tribal Court (OSTC) has determined the merits of Temple’s claims to them and from an

impoundment and claimed September 1, 2015, sale of 121 head of his cattle currently being

detained at the Gordon Livestock Sale Barn in Gordon, Nebraska.  See attachement 1.

The Court may issue a temporary restraining order when it clearly appears from facts that

immediate and irreparable injury will result to the moving party.  Fed. R. Civ. P. 65 (b). 

Moreover, to issue a preliminary injunction the well known Dataphase factors, set forth below,

must be applied.

(1) the probability that movant will succeed on the merits of the claim;

(2) the threat of irreparable harm to the movant;

(3) the balance between the harm to the movant if injunctive relief is denied and 

     the injury that will result if such relief is granted; and
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(4) public interest. 

Dataphase Sys., Inc. v. CL Sys., Inc, 640 F2d 109, 114 (8th Cir. 1981); Yankton Sioux

Tribe v. Kempthorse, 441 F.Supp. 2d 774 (D.S.D. 2006).  No single factor is dispositive–rather,

all of the factors must be considered to determine whether, on balance, they weigh in favor of

granting an injunction.  Calvin Klein Cosmetics Corp. V. Lenox Labs., Inc., 815 F2d 500, 503

(8th Cir. 1987).  However, the Eighth Circuit has held that “the two most critical factors for a

district court to consider in determining whether to grant a preliminary injunction are (1) the

probability that plaintiff will succeed on the merits and (2) whether the plaintiff will suffer

irreparable harm if an injunction is not granted.”  Chicago Stadium Corp. v. Scallen, 530 F2d

204, 206 (8th Cir. 1976).  The moving party need only show the possibility of irreparable harm,

not that the harm has occurred.  See United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953)

(“The purpose of an injunction is to prevent future violations...and, of course, it can be utlized

even without a showing of past wrongs.”).  Baker Elec. Coop, Inc. v. Chaske, 28 F3d 1466,

1472-1473 (8th Cir. 1994).  A district court may presume irreparable harm from a finding of

probable success on the merits.  Calvin Klein, 815 F2d 505.

1.  Abeyance of Action Until Resolution of Tribal Court Proceedings Involving Right to

Range Units

The BIA under the American Indian Agricultural Resource Management Act (AIARMA)

is required to act in “accordance with all tribal laws and ordinances” involving Indian agriculture

land, as we have in the present case.  25 USC 3712 (a).  “Unless prohibited by Federal law, the

Secretary shall comply with tribal laws and ordinances pertaining to Indian agricultural lands,

including...laws and ordinances adopted by the tribal government to regulate land use or other
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activities under tribal jurisdiction.”  25 USC 3712 (b).  The Secretary shall “upon the request of

an Indian tribe, require appropriate Federal officials to appear in tribal forums.”  25 USC 3712

(b) (3).

The Secretary was given authority to issue regulations under AIARMA as set forth in 25

USC 3713 (a).  

The regulations at 25 CFR 166. 100 through 104 provide for application of tribal law to

grazing permits.  Tribal resolutions establish general policies.  166.100.  “Tribal laws will apply

to permits of Indian land under the jurisdiction of the tribe enacting such laws, unless those tribal

laws are inconsistent with applicable federal law.”  166.102.  “Unless prohibited by federal law,

we will recognize and comply with tribal laws regulating activities on Indian agricultural land,

including tribal laws relating to land use... .” 166.103 (a).

  “The Bureau and other agencies of the Federal Government shall, at the request of the

tribal government, defer to tribal prosecutions of Indian agricultural land trespass cases.  Tribal

Court judgments regarding agricultural trespass shall be entitled to full faith and credit in federal

and state courts to the same extent as a federal court judgment under this section.”  25 USC 3713

(c). 

The United States has a duty under executive orders and the statutes at issue here to

consult with tribal governments prior to taking action which effect tribes.  Lower Brule Sioux

Tribe v. Deer, 911 F.Supp. 395 (D.S.D. 1995).  Agency action taken without statutory authority,

or which frustrates the congressional policy which underlie a statute, is invalid.  Oglala Sioux

Tribe v. Andrus, 603 F2d 707, 715 (8th Cir. 1979).  An agency must comply with its own internal

policies even if those are more rigorous than procedures under the APA.  Id. at 713.  Where the 

-3-

Case 5:15-cv-05062-JLV   Document 12   Filed 08/25/15   Page 3 of 7 PageID #: 129



BIA has established a policy requiring consultation with a tribe, and therefore create a justified

expectation that the tribe will receive a meaningful opportunity to express its views before policy

is made, the opportunity must be given.  Id. at 721.  See Winnebago Sioux Tribe v. Babbit, 915

F.Supp. 157, 163 (D.S.D. 1996) (BIA must consult with tribe before terminating employees).

An ongoing civil action was, at all relevant times, proceeding in the OSTC.  This

proceeding will ultimately determine who should be the rightful permittee or lessee to the lands

in question.  The BIA was a part of that until it secured an ex parte order dismissing it from the

suit, which action is now on reconsideration before both the OSTC trial and Supreme Court.  The

BIA should be restrained from taking any action until the matter before that Court is determined

on the merits. U.S. v. Plainbull, 957 F2d 724, 728 (9th Cir. 1992) (“Because the Plainbulls grazed

their cattle on tribal land without obtaining a permit, the Government should have filed in tribal

court.”  Abstention was proper.)

2.  Restraint of Impoundment and Sale

Violation of due process rights constitutes irreparable injury.  The invasion of Temple’s

due process rights is sufficient to warrant a preliminary injunction. “A plaintiff is required to

make only a prima facie showing that there has been an invasion of its rights and that a

preliminary injunction is essential to the assertion and preservation of those rights.”  Livestock

Mktg. Ass’n. v. U.S. Dep’t. of Agriculture, 132 F.Supp. 2d 817, 824 (D.S.D. 2001). In this case,

the BIA has taken Temple’s cattle, impounded them, and arranged an auction for September 1,

2015, in order to pay a BIA self imposed determination of damages and penalties of $274,402

(with the expenses of keep at the Gordon sale barn), all without any court determination, hearing,

jury trial, appeal, or any semblance of due process.  The cattle are Temple’s property.  Temple’s
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property cannot “be taken away without that procedural due process required by the Fourteenth

Amendment.”  Bell v. Burson, 402 U.S. 535, 539 (1971).  See Oklahoma Gin Co. v. Oklahoma,

252 U.S. 339 (1920) (a denial of the right to equal protection is occasioned by statutes, which

directly or indirectly limit the right of litigants to access to the courts, as where the legislature, in

an effort to prevent an inquiry into the validity of a particular statute encumbers a challenge);

U.S. v. One Parcel of Real Property in Burleigh County, North Dakota, 48 F3d 289 (8th Cir.

1995) (lack of preseizure hearing before forfeitures constitutes violation of due process and

required dismissal); State v. Miller, 248 NW2d 377 (SD 1976) (forfeiture statutes are

unconstitutional if they contain no provision for notice and a hearing; notice and hearing

provisions must be included in the statutes).

Loss of constitutional rights or freedom constitutes irreparable harm.  See Elrod v. Burns,

417 U.S. 347, 373 (1976); Walker v. Wegner, 477 F.Supp. 648 (D.S.D. 1979) (D.S.D. 1979),

aff’d. 624 F2d 60 (8th Cir. 1980).  The irreparable harm Temple faces, the loss of his

constitutional rights, cannot be adequately addressed by other legal remedies, See Gelco Corp. v.

Coniston Partners, 811 F2d 414, 418 (8th Cir. 1987).  This irreparable harm to Temple’s due

process rights thus warrants a temporary restraining order and preliminary injunction in this case.

3.  Exclusive Jurisdiction in Federal Court for Recovery of Penalties and Forfeitures

There are judicial procedures available to extract fines and penalties under due process

standards wholly lacking in the regulations relied upon in this case.  25 USC 179 provides for a

remedy in Federal court for trespass damages.  25 USC 201 is mandatory: “All penalties which

accrue under Title 28 of the Revised Statutes shall be sued for and recovered in an action in the

nature of an action for debt, in the name of the United States, before any court having jurisdiction
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of the same... .”  And even more specific and more mandatory is 25 USC 1355 (a): “The district

courts shall have original jurisdiction, exclusive of the courts of the State, of any action or

proceeding for the recovery or enforcement of any fine, penalty, or forfeiture, pecuniary or

otherwise, incurred under any Act of Congress... .”  U.S. ex rel. Chase v. Wald, 557 F2d 157 (8th

Cir. 1977) (1355 gives federal courts exclusive jurisdiction of all actions brought to recover

penalties imposed by federal law).   See Connolly v. U.S., 149 F2d 666 (9th Cir. 1945) (Where

this section (25 USC 201) provides a remedy for collection of a penalty, such remedy must be

followed in form).  The United States must follow its own procedures in district court with

attendant due process rights to recover any penalties or forfeitures as it attempting to do in this

case.

4.  Excessive Penalties

The imposition of severe or excessive penalties violates due process under the Fifth

Amendment.  Life & Casualty Insurance Company v. Barefield, 291 U.S. 575 (1934).  Whether a

penalty is reasonable or excessive is determined in light of the particular circumstances.  Muncie

Novelty Co. v.  Department of Revenue, 720 NE2d 779 (Ind .Tax Ct. 1999).  But a government

has the power to impose a punishment by way of penalties after they have been found to be valid,

and to impose a penalty for acts of disobedience committed after ample opportunity to test the

validity of those penalties and failure to do so.  Wadley Southern Ry. Co. v. Georgia, 235 U.S.

651 (1915).  The attempted imposition and collection of a penalty in the amount of $165, 534.78

is violative of due process especially because there has been no opportunity to have a hearing, no

opportunity to question the facts upon which the value of forage has been determined, and no

right of an appeal prior to the time that the penalty is collected.  The BIA has specific directives

-6-

Case 5:15-cv-05062-JLV   Document 12   Filed 08/25/15   Page 6 of 7 PageID #: 132



on the manner in which cattle counts are made and certified.  Buffington v. Acting Great Plains

Regional Director, 37 IBIA 12 (2001); Lopez v. Aberdeen Area Director, 29 IBIA 5 (1995).  The

BIA must calculate the amount of forage consumed and apply it to each head of livestock for

each day of trespass.  Cheyenne River Sioux Tribe v. Aberdeen Area Director, 28 IBIA 288, 290

(1995); Eaton v. Aberdeen Area Director, 28 IBIA 283, 284 (1995). Temple must be given an

opportunity to contest the adherence of the BIA to its own rulings, contest the count, and contest

the value of forage assessed  before his cattle are sold, something that is not permitted under the

BIA’s regulations.  See 25 CFR 166.803 (c) (trespass actions are not appealable under 25 CFR

Part 2).

CONCLUSION

For the above reasons a temporary restraining order or preliminary injunction should be

issued restraining the BIA from selling Temple’s cattle and restraining any further action by the

BIA until the tribal court proceedings are completed resolving the issues surrounding the right to

the range units at issue.

Dated August 25, 2015.
   /s/     Terry L. Pechota                              

Terry L. Pechota
Attorney for Curtis Temple
1617 Sheridan Lake Road
Rapid City, SD 57702
605-341-4400
tpechota@1868treaty.com

CERTIFICATE OF SERVICE

I certify that on August 25, 2015, I caused a true and correct copy of the foregoing

memorandum along with attachment to be served upon Meghan Roche and Diana Ryan by 

electronic transmission.

     /s/   Terry L. Pechota                               
Terry L. Pechota
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