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THE INTER-TRIBAL COUNCIL  OF 
ARIZONA, INC., 

)  

                           Plaintiff, 

                         v. 

                               

) 
) 
) 

 

No. 15-342L 
(Judge Firestone) 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 
 

) 
 
 
 
 

)
UNITED STATES, ) 
                        Defendant. ) 
 

MOTION TO DISMISS COMPLAINT 
 

Under Rules 12(b)(1) and (6) of the Rules of the United States Court of Federal Claims 

(RCFC), the United States respectfully requests dismissal of the complaint for lack of subject-

matter jurisdiction and for failure to state a claim upon which relief can be granted.  The 

complaint, in part, should also be dismissed on ripeness grounds. 

QUESTIONS PRESENTED 

1. For this Court to possess jurisdiction a plaintiff must identify a money-mandating 

statute upon which to base a claim for breach of trust damages.  As part of a complicated land 

exchange, Congress required Barron Collier Company to pay $34.9 million and dedicated the 

payments to support Indian education in Arizona.  When Collier stopped making the required 

payments, a beneficiary, the Inter-Tribal Council of Arizona, Inc., sued alleging that the United 

States has breached a fiduciary duty to make up the missed payments.  Because the statute upon 

which ITCA relies is neither money-mandating nor imposes a specific duty upon the United 

States to make payments missed by Collier, should Claim I be dismissed for lack of subject-

matter jurisdiction and for failure to state a claim?  

2. The statute establishing the Indian education trust fund requires the United States 

to hold the security for the payments by Collier but does not require payment of money by the 
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United States for claims related to the security.  Claim II alleges that the United States has 

breached fiduciary duties by failing to maintain and to hold the security.  Should Claim II be 

dismissed for lack of subject-matter jurisdiction and for failure to state a claim? 

 3. The statute establishing a trust fund gives the United States, as trustee, discretion 

in investment of trust income.  ITCA, as beneficiary, alleges that the United States’ investment 

decisions are a breach of trust.  Should Claim III be dismissed for lack of jurisdiction and for 

failure to state a claim? 

 4. This Court does not resolve claims that are premature.  The United States sued 

Collier in district court and, if successful, will be awarded a recovery that could be sufficient to 

cover the loss ITCA alleges.  In light of this litigation, should Claims I and II be dismissed for 

lack of ripeness? 

STATEMENT OF FACTS1 

1.  The Arizona-Florida Land Exchange 

On November 18, 1988, Congress approved a complicated land exchange between the 

United States and Barron Collier Company (Collier) by passing the Arizona-Florida Land 

Exchange Act (Act), Public Law 100–696, 102 Stat. 4577 (November 18, 1988) (attached to the 

Complaint as Exhibit 1).  Complaint ¶¶ 2, 57.  The land exchange required congressional 

approval.  Complaint ¶ 46.  Under the Act, the United States would receive over 100,000 acres 

of wetland in Florida and Collier would receive federal land in Phoenix, Arizona.  The Arizona 

land was known as the Phoenix Indian School property because a school, operated since 1891 by 

                                                      
1  For purposes of this brief only, the factual allegations of the complaint are assumed to be 
true. 
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the Department of the Interior (Interior), providing education to Indians, but slated for closure, 

was located on the site.  Complaint ¶¶ 2, 23, 45.  

The land exchange also required Collier to pay $34.9 million because the Phoenix Indian 

School land was worth that much more than the Florida land.  Complaint ¶ 3.  The Act 

authorized the Secretary of the Interior to accept the $34.9 million as either (i) a cash payment at 

closing or (ii) over time with annual interest payments at a rate between 8.5% and 9.0% per 

annum for thirty years, followed by a balloon payment of the principal.  Complaint ¶ 6. 

2.  Land Exchange Implementation Agreements 

The Secretary accepted Collier’s request to make annual interest payments for thirty 

years, with a balloon payment of the principal.  Complaint ¶ 62.  Interior and Collier ultimately 

executed three written agreements implementing the Act and the land exchange:  a Trust Fund 

Payment Agreement (TFPA), a Deed of Trust, and a Promissory Note.  Complaint ¶¶ 74-82.2  

The Promissory Note requires Collier to pay 30 annual interest payments of $2,966,500 (which 

reflects an interest rate of 8.5%), and also to make 30 payments into a private annuity, which 

was assignable to Interior upon an event of default by Collier.  Complaint ¶¶ 77-80.  The annuity 

is to have a value of $34.9 million at the end of the thirty-year payment period.  Complaint 

¶¶  78-80.  The land exchange finally closed in 1996.  Complaint ¶ 96. 

To secure the loan, Collier entered a Deed of Trust, pledging collateral that gave the 

United States a lien on the portion of the Phoenix Indian School land Collier retained, as well as 

                                                      
2  The TFPA (attached as Exhibit 23 to the Complaint) is dated December 18, 1992.  The 
Deed of Trust (attached as Exhibit 25 to the Complaint) is dated December 18, 1992.  The 
Promissory Note (attached as a part of Exhibit 23 to the Complaint) was executed by Collier on 
December 17, 1992 and received by the United States on December 18, 1992. 
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Collier’s rights in other Phoenix lots.  Complaint ¶81-82.  Before execution of the Deed of Trust, 

Collier entered into a side deal with the City of Phoenix and exchanged some of the Indian 

School land for development rights in other land owned by the City in downtown Phoenix, 

referred to as the Downtown Lots.  Complaint ¶ 82.  If Collier requests a release of land from the 

lien, the Deed of Trust requires a release if the value of the remaining collateral exceeds 130% 

of a defined Release Level Amount.  Complaint ¶ 88.  The Release Level Amount is defined as: 

 (i) the unpaid principal plus accrued interest on the Promissory Note, less (ii) the 
value of United States Government-backed Securities and Deposited Monies held 
in the Trust Estate, and further less, after the expiration of two years from the 
Closing Date . . . (iii) the fair value, at the time of the calculation, of the Annuity. 

 
Id.  The parties’ agreements contain non-recourse provisions.  Complaint ¶ 87.  Under the Deed 

of Trust, if the value of the liened property falls below 130% of the Release Level Amount 

Collier must supplement collateral by adding Government-backed securities or employing other 

methods of increasing the value of the collateral.  Complaint ¶ 90. 

3.  The Arizona InterTribal Trust Fund 

Under the Act, the $34.9 million to be received by the United States from Collier was to 

be used to establish two Indian education trust accounts, the Arizona InterTribal Trust Fund 

(Trust) and the Navajo Trust Fund (Navajo Trust).  Complaint ¶ 4.  Ninety-five percent of the 

money was to be deposited into the Trust, for the benefit of the 19 Arizona tribes that were 

members of the Inter-Tribal Council of Arizona, Inc. (ITCA) as of January 1, 1988.  Complaint 

¶¶ 5, 17.3  Collier makes each interest payment to the United States and then the United States 

deposits ninety-five percent of the payment into the Trust.  Complaint ¶ 10.  Ninety-five percent 

                                                      
3  The remaining five percent is deposited into the Navajo Trust for the benefit of the 
Navajo Nation.  Complaint ¶ 5.  The Navajo Nation is not a party to this litigation. 
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of the final principal payment from Collier would also be deposited into the Trust.  Complaint 

¶ 12.   

The Act governs how trust funds are invested.  Public Law 100-696, § 504(c).4  The Act 

also governs the specific educational and child-welfare purposes for which Trust funds and 

income may be used.  Complaint ¶ 107. 

4.  Payment and Subsequent Default 

 From 1997 to 2011, Collier made the first 15 annual interest payments to the United 

States, totaling $44,497,500.  Complaint ¶ 84.  As required by the Act, the United States 

deposited ninety-five percent of the payments into the Trust.  Complaint ¶ 134.  Collier also 

made the first 15 required payments into the private annuity, totaling $9,662,000 as of November 

30, 2012.  Complaint ¶ 84.  The annuity is managed by U.S. Trust/Bank of America, N.A.  

Complaint ¶ 93. 

 Collier did not make its required payments in December 2012 and notified the United 

States that it does not intend to make any more payments.  Complaint ¶ 85.  According to 

Collier, when it stopped making payments its remaining obligations consisted of another 

$44,497,500 in interest payments and $22 million in remaining principal, for a total of 

                                                      
4  (c) INVESTMENT. — (1) If a Trust Fund Payment is made in the form of a lump sum 

payment under section 403(c)(1) of this title, the Secretary of the Treasury shall invest 
the amount of such lump sum payment in interest-bearing deposits and securities in 
accordance with the Act of June 24, 1938 (25 U.S.C. § 162a).  

 (2) If a Trust Fund payment is made in the form of annual payments under section 
403(c)(2) of this title, the Secretary of the Treasury shall hold in trust the security 
provided in accordance with the Trust Fund Payment Agreement. 

 (3) At the direction of the Secretary, the Secretary of the Treasury may invest in 
accordance with the requirements of paragraph (1) any portion of the Trust Income not 
used by the Secretary in any year. 
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approximately $66.5 million.  Complaint ¶ 92.  Collier also stopped making tax payments on the 

Phoenix Indian School property, resulting in a tax lien, with a potential for foreclosure.  

Complaint ¶¶ 94-99. 

 Interior complied with Collier’s requests for a release of lien in 1998 and 2007, and thus 

the United States’ current lien under the Deed of Trust is only on the portion of the Phoenix 

Indian School land retained by Collier.  Complaint ¶ 89.  The present value of the Phoenix 

Indian School land has left Collier’s debt under-collateralized.  Complaint ¶ 90.   

5.  The United States’ Response 

In response to Collier’s nonpayment, the United States filed suit against Collier in 

district court in Arizona.  Complaint ¶ 92.  In that suit, United States v. Collier, the United States 

seeks specific performance of the Deed of Trust maintenance-of-collateral-value provision, or 

alternatively, for the imposition of a constructive trust on Collier’s interest in the properties for 

which the United States released its liens in 1998 and 2007, to prevent Collier’s unjust 

enrichment.  Complaint ¶ 101.  That suit is pending.  Complaint ¶¶ 105-106.  

6.  This Action by ITCA 

 On April 2, 2015, ITCA filed this suit against the United States, bringing three claims for 

breach of trust.   

 In Claim I, ITCA alleges that the United States has a fiduciary duty to collect, deposit, 

and make the payments into the Trust not timely made by Collier.  Complaint  ¶¶ 141-144.   

 In Claim II, ITCA alleges that the United States has breached six different fiduciary 

obligations to hold and maintain trust property, all purportedly related to the trust payment 
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security:  (1) Failure to have Treasury hold the security; (2) Failure to maintain the Annuity 

Contract by making the annual principal payments into the annuity; (3) Failure to maintain the 

liened land and development rights by incorrectly calculating the Release Level Amount; 

(4) Failure to assess whether the value of the collateral complies with the Deed of Trust; 

(5) Failure to obtain supplemental collateral in accordance with the Deed of Trust; and (6)  waste 

resulting from unpaid property taxes.  Complaint ¶¶ 147-48.  

 In Claim III, ITCA alleges a breach of trust for failure to prudently invest Trust money 

and for failure to account.  Complaint ¶¶ 151-53. 

ARGUMENT 

1. Claim I Should Be Dismissed for Lack of Subject-Matter Jurisdiction, for Failure to 
State a Claim, or as Unripe. 

 
 ITCA’s claim that the United States has a fiduciary duty to make the trust payments not 

made by Collier should be dismissed because the Court does not possess jurisdiction to entertain 

that claim.  But even if it did, the claim must be dismissed because it fails to state a claim upon 

which relief may be granted.  Finally, even if the Court had jurisdiction and ITCA had properly 

stated a claim, this claim would have to be dismissed as not yet ripe. 

A.  The Court lacks jurisdiction to entertain Claim I because no statute mandates 
payment of money by the United States to replace Collier’s missing trust fund 
payments. 

 
(1)  Jurisdiction exists only when a claim is supported by a money-mandating 

statute. 
 

 Subject matter jurisdiction may be challenged at any time.  Booth v. United States, 990 

F.2d 617, 620 (Fed. Cir. 1993).  A plaintiff bears the burden of establishing jurisdiction, McNutt 

v. General Motors Acceptance Corp. of Indiana, 298 U.S. 178, 189 (1936), by a preponderance 
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of the evidence, Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988).  

“Determination of jurisdiction starts with the complaint, which must be well-pleaded in that it 

must state the necessary elements of the plaintiff's claim, independent of any defense that may be 

interposed.”  Holley v. United States, 124 F.3d 1462, 1465 (Fed. Cir. 1997).  Nonetheless, 

“conclusory allegations unsupported by any factual assertions will not withstand a motion to 

dismiss.”  Briscoe v. LaHue, 663 F.2d 713, 723 (7th Cir. 1981), aff'd, 460 U.S. 325 (1983). 

 When deciding a motion to dismiss based upon either lack of subject-matter jurisdiction 

or failure to state a claim, this Court must assume that all undisputed facts alleged in the 

complaint are true and must draw all reasonable inferences in the plaintiff's favor.  Scheuer v. 

Rhodes, 416 U.S. 232, 236 (1974).  If a defendant challenges the jurisdiction of the Court, 

however, the plaintiff cannot rely merely upon allegations in the complaint, but must instead 

bring forth relevant, competent proof to establish jurisdiction.  McNutt, 298 U.S. at 189. 

 It is well-established that this Court has limited jurisdiction.  Inter-Coastal Xpress, Inc. v. 

United States, 296 F.3d 1357, 1365-66 (Fed. Cir. 2002).  Absent congressional consent to 

entertain a claim against the United States, the Court lacks authority to grant relief.  United States 

v. Testan, 424 U.S. 392, 399 (1976). 

 The central provision granting consent to suit in this Court is the Tucker Act, 28 U.S.C. 

§ 1491.  Testan, 424 U.S. at 397.  Under the Tucker Act, an action may be maintained in this 

Court only if it is “founded either upon the Constitution, or any Act of Congress or any regulation 

of an executive department, or upon any express or implied contract with the United States, or for 

liquidated or unliquidated damages in cases not sounding in tort.”  28 U.S.C. § 1491(a)(1).  The 

Indian Tucker Act, 28 U.S.C. § 1505, confers essentially the “same access” to relief.  United 

States v. Mitchell, 445 U.S. 535, 540 (1980) (Mitchell I). 
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 Although the Indian Tucker Act waives sovereign immunity by granting jurisdiction over 

certain claims, it does not itself create any substantive right of recovery against the United States.  

United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (“Navajo II”).  Rather, the statute 

merely confers jurisdiction upon the Court when the substantive right exists.  Testan, 424 U.S. at 

398.  The plaintiff must assert a claim arising out of other sources of law, such as a statute or 

regulation, Navajo II, 556 U.S. at 290, and not any claim arising out of these sources of law will 

suffice.  “The claim must be one for money damages against the United States . . . and the 

claimant must demonstrate that the source of substantive law he relies upon can fairly be 

interpreted as mandating compensation by the Federal Government for the damages sustained.”  

United States v. Mitchell, 463 U.S. 206, 216-17 (1983) (Mitchell II) (citations omitted). 

 A plaintiff asserting a breach of trust claim under the Tucker Act or Indian Tucker Act 

must, therefore, clear “two hurdles” to invoke federal jurisdiction.  Navajo II, 556 U.S. at 290.  

“First, [plaintiff]‘must identify a substantive source of law that establishes specific fiduciary or 

other duties, and allege that the Government has failed faithfully to perform those duties.’”  Id. 

(citations omitted).  The government’s duties must be defined by “specific, applicable, trust-

creating statute[s] or regulation[s],” not “common-law trust principles.”  Id. at 302.  Second, “[i]f 

that threshold is passed,” plaintiff must show that “the relevant source of substantive law can 

fairly be interpreted as mandating compensation for damages sustained as a result of a breach of 

the duties” imposed by the governing law.  Id. at 291 (citation omitted). 

(2) The Act is not money-mandating and only requires the United States to deposit 
payments from Collier, the third-party obligor, into the Trust. 

 
 ITCA cannot clear the first Navajo II jurisdictional hurdle.  The Act requires Collier to 

make trust fund payments to the United States, and it requires the United States to deposit those 
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payments into the Trust.  See Public Law 100-696 § 403(a) & (c).  The Act does not require the 

United States to make Collier’s missed payments.  ITCA concedes that the United States has 

deposited all payments made by Collier into the Trust.  Complaint ¶ 134.  The Court need look 

no further.  No money-mandating duty supports Claim I, and thus the Court has no subject-

matter jurisdiction to entertain this claim. 

 The Supreme Court recognizes that a governmental “trust is defined and governed by 

statutes rather than the common law.”  United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 

2323 (2011).  Statutes and regulations define the “contours of the United States’ fiduciary 

responsibilities.”  Mitchell II, 463 U.S. at 224.  The United States is liable for money damages 

relating to trust responsibilities “only to the extent it expressly accepts those responsibilities by 

statute.”  Blackfeet Housing v. United States, 106 Fed. Cl. 142, 149 (2012) (quoting Jicarilla 

Apache Nation, 131 S. Ct. at 2325).   As the Federal Circuit recently stressed, “the United States 

is only subject to those fiduciary duties that it specifically accepts by statute or regulation.”  Hopi 

Tribe v. United States, 782 F.3d 662, 667 (Fed. Cir. 2015).  No specific rights-creating 

prescription or duty is imposed here by statute or regulation to make up missing payments from a 

third-party obligor.  The Court consequently has no jurisdiction. 

 Moreover, no trust principle requires a trustee to replenish or indemnify a trust from its 

own funds to make up for missing payments from a third-party obligor.  See, e.g., Creek Nation 

v. United States, 318 U.S. 629, 640 (1943); see also United States v. Mason, 412 U.S. 391, 398 

(1973) (“[I]t has long been recognized that a trustee is not an insurer of trust property.”); 

Restatement (Third) of Trusts § 99 (2012) (“Absent a breach of trust, a trustee (a) is not liable for 

a loss or depreciation in the value of trust property”).  Without an express command in the Act 

Case 1:15-cv-00342-NBF   Document 10   Filed 07/31/15   Page 17 of 34



11 
 

that the United States make up a deficiency, no statutory mandate to pay exists, and the Court is 

without jurisdiction. 

(3) No other statute or regulation imposes a money-mandating duty on the United 
States to make up for Collier’s missed payments. 

 
 The Act is not a money-mandating statute for purposes of ITCA’s claim that the United 

States has a duty to make Collier’s missed payments and ITCA alleges no other statute or 

regulation that requires payment by the United States.  In its complaint, ITCA provides examples 

of statements from individuals purporting to acknowledge on behalf of the United States that the 

full amount owed by Collier to the Trust under the Act and the implementation agreements 

would be paid.  See Complaint ¶¶ 113-117.  An individual statement – by definition – cannot 

constitute a money-mandating statute or regulation.  The Court thus lacks subject-matter 

jurisdiction to entertain Claim I for breach of trust for failure to collect, to deposit, and to make 

Trust payments. 

B.  Alternatively, Claim I should be dismissed for failure to state a claim because the 
Act does not require the United States to substitute payments for Collier 

 
 Even if the Court concludes that it has jurisdiction over Claim I, it should be dismissed 

because ITCA has not stated a claim for relief. 

(1) Under RCFC 12(b)(6), a claim should be dismissed when the facts alleged in the 
complaint do not entitle the plaintiff to a legal remedy. 

 
 A motion to dismiss under RCFC 12(b)(6) tests the legal sufficiency of a complaint in 

light of RCFC 8(a), which requires “a plausible ‘short and plain’ statement of the plaintiff's 

claim, showing that the plaintiff is entitled to relief.”  K–Tech Telecomm., Inc. v. Time Warner 

Cable, Inc., 714 F.3d 1277, 1282 (Fed. Cir. 2013) (quoting Skinner v. Switzer, 562 U.S. 521, 530 

(2011)).  Legal conclusions in the complaint may be disregarded because although the court must 
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“assume [the] veracity” of “well-pleaded factual allegations,” Ashcroft v. Iqbal, 556 U.S. 662, 

679 (2009), conclusory allegations are not entitled to be assumed as true.  Ashcroft, 556 U.S. at 

681.  A plaintiff must plead enough factual allegations “to raise a right to relief above the 

speculative level.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  A court should 

dismiss a complaint “when the facts asserted by the claimant do not entitle him to a legal 

remedy.”  Lindsay v. United States, 295 F.3d 1252, 1257 (Fed. Cir. 2002). 

(2) Claim I for breach of trust for failure to collect, deposit, and make Trust 
payments does not state a claim for relief. 

 
 The United States’ trust duties are defined by “applicable statutes and regulations.”  

Jicarilla Apache Nation, 131 S. Ct. at 2325.  The Act defines the United States’ trust duties with 

respect to the Trust and its beneficiaries and, as discussed above, the Act does not require the 

United States to make missing trust payments.  ITCA has also failed to identify a trust res.  The 

missing Collier payments are not trust property.  Only after Collier has made the payment does 

the money become trust property that the United States then has an obligation to hold in trust.  

ITCA has thus not stated a claim for breach of trust in Claim I, and it must be dismissed for 

failure to state a claim. 

C.  Alternatively, Claim I is not ripe for review and should be dismissed. 
 

 Ripeness is a justiciability doctrine that “prevent[s] the courts, through avoidance of 

premature adjudication, from entangling themselves in abstract disagreements . . . .”  Abbott 

Labs. v. Gardner, 387 U.S. 136, 148 (1967), abrogated on other grounds by Califano v. Sanders, 

430 U.S. 99 (1977).  The concept of ripeness is a component of the Constitution’s limitations of 

the judicial power to real cases and controversies.  Presbytery of New Jersey v. Florio, 40 F.3d 

1454, 1462 (3d Cir. 1994).  “As a constitutional doctrine, ripeness ensures the existence of a 
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justiciable case or controversy by forcing federal courts to withhold consideration of premature 

adjudication.”  Confederated Tribes and Band of the Yakama Nation. v. United States, 89 Fed. 

Cl. 589, 604 (2009) (citing Abbott Labs. v. Gardner, 387 U.S. at 148-49). “The critical question 

is, ultimately, whether a case involves ‘contingent future events that may not occur as 

anticipated, or indeed may not occur at all.’"  Id. (quoting Texas v. United States, 523 U.S. 296, 

300 (1998)). 

 Determining whether a dispute is ripe for review requires evaluation of:  (1) the “fitness” 

of the disputed issues for judicial resolution; and (2) “the hardship to the parties of withholding 

court consideration.”  Abbott Labs., 387 U.S. at 149; see Sys. Application & Techs., Inc. v. 

United States, 691 F.3d 1374, 1383-84 (Fed. Cir. 2012).  As to the former, “an action is fit for 

judicial review where further factual development would not ‘significantly advance [a court’s] 

ability to deal with the legal issues presented.’”  Caraco Pharm. Labs., Ltd v. Forest Labs., Inc., 

527 F.3d 1278, 1295 (Fed. Cir. 2008) (quoting Nat'l Park Hospitality Ass'n v. Dep't of Interior, 

538 U.S. 803, 812 (2003)).  The latter prong anticipates an assessment of whether withholding 

court consideration of an action causes a hardship to a plaintiff  where the complained of conduct 

has an “immediate and substantial impact.”  Caraco, 527 F.3d at 1295. 

 If the United States is successful on its unjust enrichment claim against Collier in district 

court, the benefit that Collier gained by breaching its obligation to make trust payments would be 

deposited into the Trust.  ITCA’s breach of trust allegations in Claim I are thus based on 

“uncertain or contingent future events that may not occur as anticipated, or indeed may not occur 

at all,” which results in a claim that has not “matured sufficiently to warrant judicial 

intervention.”  Morgan v. McCotter, 365 F.3d 882, 890 (10th Cir. 2004). 
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 Waiting for resolution of the United States’ suit against Collier before entertaining 

ITCA’s claim against the United States will cause no hardship to ITCA.  In any event, the 

amount of damages allegedly suffered by ITCA cannot be determined until after the district court 

case is resolved.  Therefore, Claim I is premature and should be dismissed as not ripe. 

2. Claim II Should Be Dismissed for Lack of Subject-Matter Jurisdiction, or 
Alternatively, for Failure to State a Claim or as Unripe. 

 
 Claim II alleges that the United States breached its fiduciary obligations to hold and 

maintain the security for the trust payments.  This claim should be dismissed because the Court 

lacks subject matter jurisdiction.  ITCA also fails to state a claim upon which relief may be 

granted.  Even if ITCA properly stated a claim for relief, however, this claim should also be 

dismissed as not yet ripe.  

A.  The Court lacks jurisdiction to entertain Claim II because no statute mandates 
payment of money by the United States. 

 
 ITCA is unable to identify a money-mandating duty for the six different fiduciary 

obligations in Claim II that ITCA alleges the United States has breached.  ITCA identifies no 

statute or regulation that requires the United States to pay money to ITCA for any of these 

claimed breaches: (1) if Treasury fails to hold the Annuity or the liened property; or (2) if the 

United States fails to maintain the Annuity Contract by making the annual principal payments 

into the annuity; or (3) if the United States fails to maintain the liened land and development 

rights by incorrectly calculating the Release Level Amount; or (4) if the United States fails to 

assess whether the value of the collateral complies with the Deed of Trust; or (5) if the United 

States fails to obtain supplemental collateral in accordance with the Deed of Trust; or (6) if the 

United States fails to address the unpaid property taxes on the Phoenix Indian School land.  
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ITCA’s failure to identify a money-mandating statute or regulation is fatal to Claim II, and it 

must be dismissed for lack of subject-matter jurisdiction. 

B. Alternatively, Claim II should be dismissed for failure to state a claim because 
ITCA has not alleged facts entitling it to a legal remedy. 
 

 The Phoenix Indian School property, the Federal land transferred in the exchange, was 

not trust property.  InterTribal Council of Arizona, Inc. v. Babbitt, 51 F.3d 199, 203 (9th Cir. 

1995).  Congress left negotiation of the terms of the agreements implementing the land exchange 

to the discretion of the United States.  Complaint ¶¶ 69-71.  ITCA is thus not alleging that the 

terms of those negotiated agreements, including the provisions regarding security for the trust 

payments, breached any fiduciary obligation.  Indeed, ITCA concedes this suit only involves 

challenges to action, or inaction, arising after the land exchange closed in 1996.  Complaint ¶ 72. 

(1)  The failure of Treasury to hold the security does not state a claim for relief 
because ITCA has not alleged – and cannot allege – any injury due to the 
location of the security. 

 
 The Act requires the Secretary of the Treasury to “hold in trust the security provided in 

accordance with the Trust Fund Payment Agreement.”  Public Law 100-696 § 405(c)(2).  Under 

the TFPA, the loan by the United States to Collier for the 30-year trust fund payments is secured 

by the Annuity and property liens.  Complaint ¶ 120.5  In Claim II, ITCA alleges that Treasury 

does not “hold” the security and that this is a breach of trust.  Complaint ¶ 120, 147. 

 It is not evident what ITCA means in this allegation.  Obviously, it is not the physical 

location of the security – the Annuity account or the property secured by liens – that must be 

held in the Department of the Treasury, but rather that Treasury must hold the interest of the 

United States in the contents of the Annuity and in the property liens.   
                                                      
5  Government-backed securities are also eligible security for the loan payments, but no 
such security has yet been provided.  Complaint ¶ 120. 
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 ITCA does not allege that the United States has failed to hold its interest in the contents 

of the Annuity – the right to collect the money – or in the property lien.  Therefore, if ITCA is 

alleging that the United States has committed a breach of trust simply because the Annuity itself 

is located at, and managed by, Bank of America, instead of Treasury, ITCA has not properly 

stated a claim for relief.  Also, the Annuity is a sinking fund for payment of $34.9 million in year 

30.  The Annuity is not a part of the trust estate collateral. 

 Moreover, even if the location of the Annuity could support a breach of trust claim, ITCA 

has not alleged any facts that would tie the location of the Annuity to any possible injury.  ITCA 

does not allege that if the Annuity had been managed in a Treasury account then the United 

States could have somehow stopped Collier from defaulting on its obligation to make payments 

into the Annuity.  The Annuity would be in the same position it is now, regardless of its 

location.6  ITCA has thus not stated a claim for relief regarding the location of the security. 

(2) The failure to maintain annual principal payments into the Annuity fails to 
state a claim for relief against the United States because the United States had 
no obligation to make payments into the Annuity. 

 
 ITCA alleges that the United States has committed a breach of trust by failing to make 

the annual payments into the Annuity that Collier is required to make but has not made.  

Complaint ¶¶ 121-123, 148.  Nothing in the Act or in any of the implementation agreements 

requires the United States to make payments into the Annuity.  On its face, ITCA has thus failed 

to state a claim.  To the extent that ITCA is alleging that the United States has a duty to attempt 

to collect the missed annuity payments, even if such a duty exists, this is precisely what the 

United States has done.   

                                                      
6  As discussed below, this claim is also not ripe. 
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 In any event, as discussed above with regard to Collier’s annual interest payments, no 

trustee is an insurer or guarantor for third -party obligations.  Even if the United States is 

unsuccessful in its suit against Collier, ITCA has no claim against the United States for the 

missed annuity payments. 

(3) Nothing in the Act or any other statute or regulation requires the United States 
to calculate the Release Level Amount in the manner alleged by ITCA. 

 
 ITCA alleges that the United States failed to maintain its security interest in the liened 

land because it incorrectly interpreted the Deed of Trust’s Release Level Amount clause and that 

this failure constitutes a breach of trust.  Complaint ¶¶ 124-127, 148.  The Deed of Trust is 

neither a statute nor a regulation, and it cannot create a money mandating, fiduciary duty in the 

United States with respect to ITCA.  The Deed of Trust, a contract between the United States and 

Collier, requires the United States to release certain liened property as collateral if Collier were 

to show that the remaining collateral exceeds 130% of a defined Release Level Amount.  

Complaint ¶ 125.  The Release Level Amount calculation includes “the unpaid principal plus 

accrued interest on the Promissory Note.”  Complaint ¶ 126. 

 ITCA cannot rely upon a contract between the United States and a third party as a basis 

for an Indian Tucker Act claim in this Court.  Nonetheless, ITCA alleges that the term “accrued 

interest” in the definition of Release Level Amount includes all future interest payments that 

Collier would be obligated to pay over 30 years.  Complaint ¶ 126.  According to ITCA, when 

the United States released liens in 1998 and 2007, it did not employ ITCA’s favored 

interpretation of the Release Level Amount and thus improperly released the liens which then 

left the loan under-collateralized.  Complaint ¶ 127.   
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 ITCA provides no facts to support its idiosyncratic interpretation of the word “accrued” 

in the Release-Level-Amount provision of the Deed of Trust.  ITCA does not allege that its 

special interpretation was the one negotiated or agreed to by the United States and Collier when 

they executed the Deed of Trust.  ITCA’s allegation is thus a legal conclusion and may be 

disregarded because conclusory allegations are not assumed to be true.   Ashcroft, 556 U.S. at 

681. 

 The interpretation of a contract provision is a question of law.  See Grumman Data Sys. 

Corp. v. Dalton, 88 F.3d 990, 997 (Fed.Cir.1996).  As such, ITCA cannot invoke a trust duty by 

urging an interpretation that is at odds with the plain meaning of the document.  The ordinary 

meaning of the term “accrued interest” is defined as “[i]nterest that is earned but not yet paid, 

such as interest that accrues on real estate and that will be paid when the property is sold if, in 

the meantime, the rental income does not cover the mortgage payments.”  Black’s Law 

Dictionary (10th ed.).7  This dictionary definition is inconsistent with ITCA’s interpretation.  The 

interest payments that Collier would have to make in the future had not yet “accrued” at the time 

that the Release-Level-Amount calculation was made.  The United States interpreted the Release 

Level Amount in accordance with its ordinary meaning.  This is not a trust violation, and ITCA 

has failed to state a claim for relief. 

 In addition to a lack of a money-mandating statutory duty, ITCA faces another 

fundamental problem with this allegation.  The release of liens in 1998 and 2007 happened more 

                                                      
7  The United States asks the Court to take judicial notice of the dictionary definition of 
accrued.  See Werk v. Parker, 249 U.S. 130, 132–33 (1919); Anchor Savings Bank FSB v. United 
States, 121 Fed. Cl. 296, 311 (2015) (“lexicographic” aids are not considered extrinsic evidence); 
Osage Tribe of Indians of Oklahoma v. United States, 95 Fed. Cl. 469, 473 (2010). 
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than six years before ITCA filed suit.  ITCA’s claim is thus barred by the statute of limitations in 

28 U.S.C. § 2501.  

 ITCA’s breach of trust claims in this suit are constrained by the six-year statute of 

limitations in 28 U.S.C. § 2501.  See Hopland Band of Pomo Indians v. United States, 855 F.2d 

1573, 1576 (Fed. Cir. 1988).  Any claim that accrued before April 2, 2009 – six years before 

ITCA brought this suit – is time-barred.  Generally, under Section 2501, a claim does not accrue 

until “all the events which fix the government’s alleged liability have occurred and the plaintiff 

was or should have been aware of their existence.”  Hopland Band of Pomo Indians, 855 F.2d at 

1577; see also Fallini v. United States, 56 F.3d 1378, 1380 (Fed. Cir. 1995) (“The question 

whether the pertinent events have occurred is determined under an objective standard; a plaintiff 

does not have to possess actual knowledge of all the relevant facts in order for the cause of action 

to accrue.”).   

 ITCA attempts to avoid this bar by alleging that it was not informed of the releases of 

liens when they were made.  Complaint ¶¶128-129.  ITCA does not allege, however, that it had 

no notice or constructive notice of the release of liens.  These releases were recorded with the 

Maricopa County Recorder of Deeds in March of 1998 and December of 2007 and are thus a 

matter of public record, placing everyone, including ITCA, on notice.8  See 1998 Partial Release 

and Partial Reconveyance (attached as Exhibit 1); 2007 Partial Release and Partial 

Reconveyance (attached as Exhibit 2). 

 “Plaintiffs are on constructive notice of facts that are not fraudulently concealed or 

otherwise inherently unknowable.”  Sankey v. United States, 22 Cl. Ct. 743, 746 (1991) (citing 
                                                      
8  The United States asks the Court to take judicial notice of this public record.  See 
Sebastian v. United States, 185 F.3d 1368, 1374 (Fed.Cir.1999) (“In deciding whether to dismiss 
a complaint under Rule 12(b)(6), the court may consider matters of public record”). 
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Menominee Tribe of Indians v. United States, 726 F.2d 718, 721 (Fed. Cir. 1984)).  For purposes 

of the statute of limitations, ITCA had constructive notice of the release of liens.  See Menominee 

Tribe of Indians, 726 F.2d at 721 (statute of limitations accrues where “Indians were capable 

enough to seek advice, launch an inquiry, and discover through their agents the facts underlying 

their current claim.”); Littlewolf v. Hodel, 681 F. Supp. 929, 942 (D.D.C. 1988) (“Regardless of 

. . . trust relationship with the government, plaintiffs are charged with knowledge of their affairs 

and their rights at law.”).  ITCA’s claims related to the release of liens in 1998 and 2007 are thus 

barred by the statute of limitations. 

(4) The United States had no obligation to monitor the value of the collateral. 
 

 ITCA alleges that the United States has a continuing obligation “to know and maintain 

the value of the remaining collateral” and that its failure to do so is a breach of trust.  Complaint 

¶¶ 131, 148.  Nothing in the Act requires the United States to monitor the value of the collateral, 

much less to monitor it continually.  Moreover, no other statute or regulation requires the United 

States to incur the expense of continually monitoring the value of collateral.  In particular, the 

United States cannot spend money absent a congressional appropriation.  See Cobell v. Salazar, 

573 F.3d 808, 813 (D.C. Cir. 2009).  ITCA has not alleged that Congress authorized or 

appropriated money for continual collateral monitoring.  ITCA has thus failed to establish 

subject-matter jurisdiction or to state a claim for relief with this allegation. 

(5) The United States had no obligation to require Collier to supplement the 
collateral. 

 
 ITCA alleges that the United States had an obligation to require Collier to supplement the 

collateral and that the failure to do so is a breach of trust.  Complaint ¶¶ 132, 148.  Nothing in the 

Act or any other statute or regulation obligates the United States to require Collier to supplement 
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the collateral.  Under the Deed of Trust, if the liened property is insufficient collateral, Collier 

has an obligation to supplement the collateral.  Complaint ¶ 90.  This is not an obligation of the 

United States.   In any event, the contracts’ collateral maintenance terms create no trust duty of 

the United States with respect to ITCA.  Moreover, the remedies provision of the Deed of Trust 

expressly allows the United States to decide whether, how and when to invoke any remedy for 

Collier’s breach of contract.  Deed of Trust, Art. 3 & 5 (attached as Exhibit 25 to the Complaint). 

 Even if the United States had a duty to try to get Collier to comply with its collateral-

maintenance obligations, which it does not, the United States satisfied this duty by suing Collier.  

The district court litigation seeks specific performance of this very provision.  If unsuccessful, 

however, the United States is neither an insurer nor a guarantor of Collier’s obligation.  ITCA 

has thus failed to state a claim for relief. 

(6) The United States had no obligation to accept the proffer of the Indian School 
Land and had no obligation to pay property taxes on the land. 

 
 ITCA alleges that the United States has “failed to address” the unpaid property taxes, and 

the consequences of these unpaid taxes, and that this failure is a breach of trust.  Complaint 

¶¶ 133, 148.  ITCA does not, and cannot, allege that the United States has a duty to pay the 

property taxes on the Indian School land.   

 ITCA does not describe what a “duty to address” entails.  For any such duty to exist, the 

Act would have to mandate it specifically.  Neither the Act nor even the contracts between the 

United States and Collier, however, contain a “duty to address” property taxes unpaid by Collier.  

And no trust principle requires a trustee to pay the property taxes owed by a third party. 

 In any event, in its amended complaint against Collier, the United States includes claims 

for waste based upon the unpaid property taxes.  See Amended Complaint, Counts III and IV 
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(attached as Exhibit 3)9  Therefore, if a “duty to address” the unpaid taxes were to exist, the 

United States fulfilled that obligation by seeking redress from Collier in district court. 

C. Claim II is not ripe for review. 
 

 As discussed above, the United States has brought suit against Collier to supplement the 

collateral held by the United States as security for Collier’s payment of the amounts owed under 

the Promissory Note, as well as a constructive trust on Collier’s interests in the Downtown Lots 

to recover the unjust enrichment resulting from Collier’s breach of its obligations to make trust 

payments to the United States, including payments into the Annuity.  Therefore, Claim II is 

premature and, if not dismissed on other grounds it should be dismissed as unripe.10 

3. Claim III Should Be Dismissed for Lack of Subject-Matter Jurisdiction or for Failure 
to State a Claim. 

 
 ITCA’s claim that the United States has a fiduciary duty to invest Trust money prudently 

and to account properly for the Trust should be dismissed because the Court does not possess 

jurisdiction to entertain that claim.  But even if it did, the claim should be dismissed because it 

fails to state a claim upon which relief may be granted.  

A. The Court lacks jurisdiction to entertain Claim III’s investment-obligations 
allegation because no statute mandates the payment of money by the United States 
for failing to invest Trust income. 

 
 ITCA alleges that the United States has fiduciary investment management duties with 

respect to the Trust and that it has breached those duties by failing to invest Trust money 

prudently.  Complaint ¶¶ 136-137, 151-152.   

                                                      
9  ITCA attached the original Arizona district court complaint as Exhibit 19 to the 
Complaint.  The amended complaint was filed on June 17, 2015.  The United States requests that 
the Court take judicial notice of the amended complaint. 
 
10  In any event, the amount of damages suffered by ITCA for the Claim II breaches, if they 
exist, cannot be determined until after the district court case is resolved. 
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 For purposes of subject-matter jurisdiction, a discretionary or non-mandatory obligation 

cannot be the source of a money-mandating duty.  See United States v. Navajo Nation, 537 U.S. 

488, 506 (2003).  The Act gives the United States discretion on investment of Trust money and 

thus is not a money-mandating statute for purposes of Claim III. 

 Under Section 405(c)(1) of the Act, if Collier had elected a lump-sum payment, the 

United States would have been required “to invest the amount of such lump sum payment in 

interest-bearing deposits and securities in accordance with the Act of June 24, 1938 (25 U.S.C. 

§ 162a).”  Public Law 100-106 § 405(c)(1).  According to the Act, however, if annual trust 

payments are made, the Secretary of the Treasury is given discretion, “[a]t the direction of the 

Secretary” of Interior, to “invest in accordance with the requirements of paragraph (1) any 

portion of the Trust Income not used by the Secretary in any year.”  Id. § 405(c)(3).  According 

to the Act, “[t]he term ‘Trust Income’ to the Arizona InterTribal Trust Fund or the Navajo Trust 

Fund means the interest earned on amounts deposited into each such trust fund and any amounts 

paid into each such trust fund in the form of annual Trust Fund Payments.”  Id. § 401(21). 

 Because the Act gives the United States discretion on investment decisions, the Act 

cannot be the source of a money-mandating investment duty.  The Court thus does not have 

jurisdiction over this part of Claim III unless some other statute provides a money-mandating 

investment duty.  ITCA relies on 25 U.S.C. § 162a, but the investment discretion in the Act 

expressly relieves the United States from any money-mandating duty imposed by this statute if, 

as happens here, annual payments are made instead of a lump sum trust payment.  Therefore, 25 

U.S.C. § 162a cannot provide the money-mandating investment duty necessary to establish 

jurisdiction. 
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 ITCA also relies on 25 U.S.C. § 161a11 as a source for an investment duty.  The Act itself 

addresses investment of trust income and ITCA provides no reason to override the specific 

investment provisions of the Act by turning to the general investment obligations of 

Section 161a.  The investment part of Claim III thus should be dismissed for lack of subject-

matter jurisdiction. 

B. Claim III’s alleged investment-obligations breach of trust should be dismissed for 
failing to state a claim because the Act gives the United States investment discretion. 

 
 The United States’ trust duties are defined by “applicable statutes and regulations.”  

Jicarilla, 131 S. Ct. at 2325.  The Act defines the United States’ trust duties here and, as just 

described, the Act gives the United States investment discretion for the Trust Income in the 

Trust.  Thus, even if the Court were to possess jurisdiction over Claim III, ITCA has not stated a 

claim for breach of trust and Claim III must be dismissed for failure to state a claim. 

 It is unclear from the Complaint whether ITCA intended to limit the scope of Claim III to 

an investment obligation with respect to the trust payments not made by Collier or whether the 

scope of this claim is intended to cover all investment decisions with regard to past payments 

into the trust.  Perhaps ITCA is only making a claim for the lost interest on money that would 

have come into the trust absent Collier’s default.  If so, this narrower claim also fails to state a 

                                                      
11  25 U.S.C. § 161a(a) provides: 
 

All funds held in trust by the United States and carried in principal accounts on the books of 
the United States Treasury to the credit of Indian tribes shall be invested by the Secretary of 
the Treasury, at the request of the Secretary of the Interior, in public debt securities with 
maturities suitable to the needs of the fund involved, as determined by the Secretary of the 
Interior, and bearing interest at rates determined by the Secretary of the Treasury, taking 
into consideration current market yields on outstanding marketable obligations of the United 
States of comparable maturities. 
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claim because it presupposes that the United States has an obligation to make the missed 

payments – and then invest them.  Dismissal of Claim I requires dismissal of a narrow Claim III. 

C. Claim III’s failure-to-account allegation should also be dismissed for failure to state 
a claim. 

 
 ITCA alleges that the United States has failed to account properly for the Trust and that 

this alleged failure is a breach of trust.  Complaint ¶¶ 138-139, 151-152.  A claim for an 

accounting, independent of a proven liability for monetary damages, is an equitable action for 

specific relief.  See Cobell v Babbitt, 30 F. Supp. 2d 24, 41 (D.D.C. 1998).  An action brought 

“solely” to obtain a general accounting exceeds the limited jurisdiction of this Court conferred by 

the Tucker Act.  Klamath & Modoc Tribes & Yahooskin Band of Snake Indians v. United States, 

174 Ct. Cl. 483, 487 (1966) (holding that “[i]t is fundamental that an action for accounting is an 

equitable claim,” which exceeds the jurisdiction granted by the Tucker Acts).  This Court has no 

jurisdiction to grant equitable relief that is unrelated to established liability for monetary 

damages.  Nat’l Air Traffic Controllers Ass’n v. United States, 160 F.3d 714, 716 (Fed. Cir. 

1998) (categorically denying general equitable relief, even if such relief “will ultimately enable 

the plaintiff to receive money from the government”).   

 An accounting ordered by the Court, if any, must be in aid of judgement, and deferred 

until Plaintiff establishes a breach of a money-mandating trust duty.  Cherokee Nation of Okla. v. 

United States, 21 Cl. Ct. 565, 582 (1990).  Therefore, this claim should also be dismissed for 

failure to state a claim.  
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CONCLUSION 

For these reasons, the defendant respectfully requests that the Court dismiss the 

Complaint.12 

Respectfully submitted, 
 

BENJAMIN C. MIZER  
Principal Deputy Assistant Attorney General 

 
      s/ Ruth A. Harvey (by Kirk T. Manhardt)     

RUTH A. HARVEY 
Director 

 
MICHAEL J. QUINN 
Senior Litigation Counsel 

 
s/ Phillip M. Seligman 
PHILLIP M. SELIGMAN 
Trial Attorney 
Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. BOX 875, Ben Franklin Station 
Washington, DC 20044-0875 
Telephone: (202) 307-1105 
 

July 31, 2015 Attorneys for Defendant 

                                                      
12  If the Court denies this motion to dismiss the United States requests that the Court grant 
defendant 60 days from the date of the order to file an answer to the Complaint. 
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