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INTRODUCTION 
 

This case highlights the conflict that occurs when the “regulated” and 

“regulator” are one in the same.  Citing the desire for maintaining below cost water 

subsidies, and downplaying the Federal government’s majority ownership and 

pecuniary interests in the largest source of nitrogen oxide (“NOx”) emissions in the 

nation, the U.S. Environmental Protection Agency (“EPA”) defends its failure to 

comply with mandatory near term statutory and regulatory deadlines for achieving 

emission reductions from the forty year old Navajo Generating Station (“NGS”).  

EPA asks this Court to uphold its adoption of a proposal from a self-selected 

private advisory group, headed up by the U.S. Bureau of Reclamation 

(“Reclamation”), as an “alternative” to Clean Air Act (“CAA”) compliance -- an 

alternative whose “cumulative” NOx pollution control benefits will not be realized 

until 2044, over twenty five years from now, if at all.     

In defense of its action, EPA’s primary argument is that the agency is “not 

bound by all of the CAA provisions” because it is acting “in the place of a tribe” 

(in this case the Navajo Nation) and thus the agency is free to exempt NGS from 

statutory and regulatory emission reduction deadlines in adopting an alternative to 

the CAA’s Best Available Retrofit Technology (“BART”) requirements.   
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The agency’s strained legal rationale for exempting NGS from emission 

reduction deadlines requires a leap of logic as wide as the Grand Canyon itself.  

EPA’s final rule ignores the law, contradicts previous legal positions and practice, 

and sacrifices human health and visibility improvement in exchange for preserving 

the Federal government’s political and pecuniary interests. The fox is indeed 

guarding the hen house at NGS. 

 For the reasons stated below, EPA’s Final Rule for NGS should be vacated, 

reversed, and/or remanded with instructions.  

STANDARD OF REVIEW 
 

While EPA disagrees with Tribal Petitioners that EPA’s Final Rule is 

reviewed under 42 U.S.C. § 7607, there is no disagreement that the standard of 

review is equivalent to the standard contained in the Administrative Procedure Act 

(“APA”).   See EPA Response Brief at 21-22; compare Opening Brief at 22. As 

stated by the 10th Circuit, “[o]ur review of the federal [implementation] plan is 

governed by the [standards in the] Administrative Procedure Act, 5 U.S.C. §706.” 

Arizona Public Service v. EPA, 562 F.3d 1116, 1122 n. 4 (10th Cir. 2009).  

Further, EPA argues for deference for the agency’s liberalized interpretation 

of CAA provisions and regulations exempting NGS from mandatory regional haze 

emission reductions requirements – agency interpretations that ultimately serve to 
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exempt NGS compliance (including Federal government compliance) with the 

CAA’s regional haze provisions for NOx by a quarter century.  EPA Response 

Brief at 23-25.  In so doing, EPA attempts to distinguish this Court’s decision in 

Amalgamated Sugar Co. LLC v. Vilsak, 563 F.3d 822, 834 (9th Cir. 2009), which 

holds that Chevron deference to an agency is inappropriate if “the agency has a 

self-serving or pecuniary interest in advancing a particular interpretation of a 

statute.”  See EPA Response Brief at 36-37.  Specifically, EPA argues that the 

Court’s refusal to grant agency deference in Amalgamated Sugar is inapplicable to 

the case at bar because EPA, while interpreting the CAA and regulations in a 

manner that is not consistent with the plain language, does not have a self-serving 

or pecuniary interest in NGS.  Id. 

EPA’s argument simply ignores the fact that in January of 2013, one month 

before EPA issued its proposed BART rule, the Directors of EPA, the U.S. 

Department of Interior,1 and the U.S. Department of Energy signed a joint 

statement recognizing the U.S. Government’s ownership interest in NGS and 

laying out “goals” for ensuring that NGS is “maintained into the future.”  ER 66-68.  

Among other things, the three agency directors commit to “working together” to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 The U.S. Bureau of Reclamation, the majority owner of NGS and therefore the 
regulated entity under the CAA, is housed within U.S. Department of Interior.  ER 
66.    !
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implement BART in such a manner as to ensure operation of NGS over the long 

term “while minimizing negative impacts on those who currently obtain significant 

benefits from NGS” (i.e. the U.S. government as majority owner).2  Id. (emphasis 

added).   

In this case, EPA signed an agreement with the regulated entity to minimize 

negative impacts on U.S. government ownership interests in implementation of 

CAA regional haze provisions – which is exactly what EPA did in adopting 

Reclamation’s alternative in favor of it’s own proposed Rule.  See Opening Brief at 

24.  For this reason, EPA’s interpretation of the CAA and its regulations should not 

be entitled to deference. 

Also, the agency's interpretation of its own regulation is not entitled to 

substantial deference when its interpretation is “plainly erroneous or inconsistent 

with the regulation." Gonzales v. Oregon, 546 U.S. 243, 256, 126 S.Ct. 904 (2006) 

(quoting Auer v. Robbins, 519 U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79 

(1997)); see Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512, 114 S.Ct. 2381, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 EPA attempts to downplay the Federal government’s majority ownership by 
stating that the government receives power “under contract.”  EPA Response Brief 
at 16, n.4.  EPA’s argument is a distinction without a difference.  As stated by EPA 
in its Final Rule, “[t]he three units at NGS are co-owned by six entities” with U.S. 
Bureau of Reclamation serving as majority owner at 24.3%.  ER 2 (emphasis 
added); and, (“The U.S. Bureau of Reclamation is the single largest owner…”) ER 
66.   
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129 L.Ed.2d 405 (1994) (applying “plainly erroneous or inconsistent with the 

regulation” standard); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 

S.Ct. 1215, 89 L.Ed. 1700 (1945).  As will be discussed below, EPA’s 

interpretation of its own regional haze and TAR regulations is plainly erroneous 

and inconsistent with its regulations and thus is not entitled to deference. 

SUMMARY OF ARGUMENT 
 

In their Opening Brief, the Tribal Conservation Organizations (also referred 

to herein as “Tribal Petitioners”) proffer two basic arguments: (1) that EPA’s Final 

Rule for NGS does not comply with Congress’s BART requirements or even its 

own BART alternative regulations; and, (2) EPA’s reliance on the Tribal Authority 

Rule (“TAR”) is arbitrary and capricious.   

The crux of EPA’s response argument is that it was acting in place of an 

Indian Tribe (in this case Navajo Nation), as opposed to a State. Thus, relying on 

TAR, EPA argues it “is not bound by all of the CAA provisions” and therefore is 

simply free to ignore the laws dictated by Congress as well as the agency’s own 

regulations.  EPA’s interpretation of the law is contrary to the plain language of the 

CAA and EPA regulations and thus is arbitrary and not entitled to deference.  

Further, EPA’s position that the emission reduction deadlines do not apply to NGS 

is inconsistent with other BART alternatives on the Navajo Nation and contradicts 
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previous agency legal positions for NGS.  For the reasons set forward below, 

EPA’s arguments should be rejected. 

ARGUMENT 

I. EPA’s Final Rule Violates the CAA’s Regional Haze Requirements 

A. EPA’s Response concedes that the Final Rule fails to meet CAA 
emission reduction deadlines.   

 
In their Opening Brief, Tribal Petitioners argued that EPA’s Final Rule does 

not comply with the CAA’s emission reduction deadlines for regional haze.  

Opening Brief at 26-30.  EPA does not contest this fact.  In response, EPA 

concedes that the agency’s Final Rule fails to comply with the requirements of the 

Act mandating that BART sources install and operate the best available retrofit 

technology within 5 years (for BART determinations) or by the end of the first 

regional haze planning period (for BART alternatives). See Opening Brief at 27; 

compare EPA Response Brief at 18 (characterizing its alternative as “a cap on 

NOx emissions from 2009 through 2044, along with different operating scenarios 

to comply with that cap…”).  Instead, EPA argues that the agency is not required 

to meet any of the CAA’s statutory and regulatory emission reduction deadlines 
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because “EPA adopted a Federal Implementation Plan [“FIP”] in the place of a 

tribe” as opposed to a State.3  EPA Response Brief at 27 (emphasis in original).  

B. EPA’s legal determination that the BART alternative emission 
reduction deadline is inapplicable is inconsistent prior agency 
determinations. 

 
In their Opening Brief, Tribal Petitioners argued that EPA’s Final Rule fails 

to comply with regulatory deadlines applicable to BART alternatives that require  

“all necessary emission reductions take place during the period of the first long 

term strategy for regional haze,” which is December 31, 2017.4 Opening Brief at 

28. 

 In response, EPA again concedes that it “does not claim that the FIP 

requires all NOx emission reductions to occur by the end of the first long-term 

strategy period” and the “fact that the FIP does not require NOx emission 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 EPA does not dispute the fact that the Act’s emission reduction deadlines apply to 
states.  EPA Response Brief at 10-11.   
 
4!EPA offers conflicting dates for the end of the first regional haze long term 
planning period under the regional haze program. EPA Response Brief at p. 10 
(“July 31, 2018…[t]hus, the end of the first planning period comes almost eleven 
years after the required date for the first regional haze submittal) versus at p. 11, 
ftn 3 (“…EPA considers the deadline to be December 31, 2018…”). Regardless of 
which date is used, EPA’s Final Rule fails to comply with the requirements of 40 
C.F.R. §51.308(e)(2)(iii) because all BART-related emission reductions at NGS 
will not be achieved until 2044.  Further, under EPA’s Final Rule, no BART- 
related emission reduction would occur until December 31, 2019—one year after 
EPA’s latest identified date for the end of the first regional haze planning period. 
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reductions by the end of the first long-term strategy period proves nothing.”  EPA 

Response Brief at 27-28. To the contrary, this fact proves a lot—it proves that 

EPA’s Final Rule fails to comply with the law and thus is arbitrary and capricious. 

As discussed below, EPA’s litigation position conflicts with its previous legal 

position and practice that emission reductions under a BART-alternative at NGS 

must be achieved by the end of the first regional haze planning period as required 

by 40 C.F.R. §51.308(e)(2)(iii).   

First, EPA has made it quite clear that Section 169A of the Clean Air Act 

(42 U.S.C. §7491) and its implementing regulations are applicable to tribal 

visibility programs.  More specifically, EPA’s proposed rule for TAR states, “EPA 

is not proposing to treat Tribes in the same manner as States for the provisions of 

section 169A or implementing regulations requiring the submittal of visibility 

implementation plans by specific deadlines. Under today’s proposal, Tribes would 

be treated in the same manner as States for all other purposes under section 169A 

and its implementing regulations.”  59 Fed. Reg. at 43966 (emphasis added).  

The agency carried forward this language in the TAR final rule. 40 C.F.R. §49.3.  

EPA’s litigation position that the emission reduction deadline in 40 C.F.R. 

§51.308(e)(2)(iii) does not apply to tribal visibility programs, such as NGS, 

directly conflicts with its position in the proposed rule and final rule for TAR.  
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Further, on May 20, 2011, and prior to receiving the Technical Working 

Group (“TWG”) Agreement from its sister agency at Reclamation, current EPA 

Administrator Gina McCarthy (then Assistant Administrator of the Office of Air 

and Radiation) responded to a Congressional inquiry from Congressman Edward J. 

Markey concerning application of BART requirements at NGS.  Letter from Gina 

McCarthy, Assistant Administrator of the Office of Air and Radiation, to The 

Honorable Edward J. Markey, United States House of Representatives (May 20, 

2011) (EPA-R09-OAR-2013-0010), attached hereto Tribal Petitioners’ Further 

Excerpts of Record (“TP FER”), pp. 1.  Congressman Markey specifically asked 

EPA, “[o]nce a final BART determination is made [for NGS], what is the 

approximate time that the owners will have to retrofit the plant with the pollution 

abatement technology?”  TP FER 1.  EPA’s McCarthy responded, “[e]mission 

reductions that are required under an alternative to the BART program must be 

achieved within the first regional haze planning period, which ends July 31, 2018.” 

TP FER 2 (emphasis supplied).   

EPA’s May 20, 2011 legal position correctly states that the BART 

alternative emission reduction requirements must be achieved within the first 

regional haze planning period and recognizes application of this regulatory 

requirement to NGS.  EPA’s legal position changed only after Reclamation 
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submitted the defective TWG Agreement to EPA.  The administrative record for 

this rulemaking is devoid of any explanation for EPA’s change of position, and this 

Court has held that “when agencies depart from their prior interpretations, they 

must offer a reasoned explanation for doing so.” Marmolejo-Campos v. Holder, 

558 F.3d 903, 920 (9th Cir. 2009)(in the context of statutory interpretation).  Thus, 

the agency’s change of position without a reasoned explanation is arbitrary and 

capricious and not worthy of deference.  

C. EPA’s Final Rule is Inconsistent with Prior BART Alternatives on 
the Navajo Nation under TAR. 
 

In their Opening Brief, and citing to numerous BART determinations and 

EPA Federal Implementation Plans (“FIP’s”), Tribal Petitioners argued that EPA’s 

Final Rule for NGS is unlike any other BART determination, BART alternative, or 

regional haze plan ever issued by the agency and deviates from established EPA 

practice and precedent.  Opening Brief at 32-36.  For this reason, Tribal Petitioners 

argued that not only is EPA entitled to considerably less deference, but EPA’s 

double standard is arbitrary and capricious.  Id. 

In response, EPA asserts that the Tribal Petitioners are “comparing apples 

with oranges” because EPA adopted a “BART alternative” for NGS, while some of 

the examples of inconsistency put forth by the Tribal Petitioner’s were “BART 
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determinations” and thus subject to different EPA regulations.  EPA Response at 

28.    

EPA’s response ignores the important fact that in 2012 EPA issued a BART 

alternative FIP under TAR for the Four Corners Power Plant,5 that precisely like 

NGS, is located on Navajo Nation lands, but unlike NGS, is not owned by the U.S. 

government.  See Opening Brief at 34; ER 98.  Importantly, and unlike EPA’s 

handling of NGS, EPA’s BART alternative for the Four Corners Power Plant, 

while similarly providing the owners a choice on which BART strategy to 

implement, required that all options available to the owners comply with 

mandatory BART-related emission reduction deadlines.6   

A recent Ninth Circuit regional haze decision underscores that inconsistent 

EPA decision making between two similarly situated BART sources is “the 

hallmark of arbitrary action.”  National Parks Conservation Association, et al v. 

U.S. Environmental Protection Agency, et al., No. 12-73710, 2015 WL 3559149, 

*8 (9th Cir. June 9, 2015) (consolidated with PPL Montana LLC v. U.S. 

Environmental Protection Agency, et. al. No. 12-73757) (hereinafter, “NPCA”).  

NPCA involved a challenge to EPA’s BART determinations in a regional haze FIP 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 77 Fed. Reg. 51620 (August 24, 2012). 
 
6 Id. at 51620-23.!
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for the State of Montana.  A panel of this Court found that EPA acted arbitrarily 

when it treated differently two similarly situated BART sources both located in the 

State.  This recent decision has direct application to this case.   

In the case at bar, EPA is treating two BART sources, both located on the 

Navajo Nation, in a very different manner.  Although EPA, invoking TAR, 

adopted BART alternatives at both coal-fired power plants, the agency required 

private owners at Four Corners Power Plant to achieve all NOx emission 

reductions within the deadlines required by the CAA and regional haze regulations 

while, in sharp contrast, EPA exempted the Federal government-owned NGS units 

from these same requirements.  Id.  As recently stated by the D.C. Circuit, “treating 

similar cases dissimilarly” is “the paradigmatic arbitrary and capricious agency 

action.”  SeaWorld of Florida, LLC v. Perez, 748 F.3d 1202, 1221 (D.C. Cir. 2014) 

(collecting cases); accord Yetman v. Garvey, 261 F.3d 664, 669 (7th Cir. 2001) 

(“[a] long line of precedent has established that an agency action is considered 

arbitrary when the agency has offered insufficient reasons for treating similar 

situations differently.”); see also Mercy Catholic Med. Ctr. v. Thompson, 380 F.3d 

142, 158 (3d Cir. 2004) (the agency’s “discretion, although broad, ‘is not a license 

to ... treat like cases differently.’”) (cite omitted).   
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II. EPA’s reliance on the Tribal Authority Rule (“TAR”) is arbitrary and 
capricious. 

 
In their Opening Brief, Tribal Petitioners argued that because the Navajo 

Nation was never eligible to receive delegation of the regional haze program, EPA 

inappropriately relied on the Tribal Authority Rule (“TAR”) in issuing its Final 

Rule.  

At the outset, EPA argues that this argument is not ripe for review because  

“[n]o one raised the issue of the status of the Navajo Nation’s regulatory authority 

during the lengthy public comment period, so Petitioners cannot raise it now.”  

EPA Response Brief at 30.  To the contrary, the “status” of the Tribe’s regulatory 

authority was raised by Petitioner Yazzie, who provided the agency with a copy of 

the 1969 lease agreement (containing the “covenants not to regulate” NGS) as well 

as alerted the agency to litigation against tribal officials by arguing that the Tribe, 

by contract, may not regulate NGS. AR 362, EPA-R09-OAR-2013-0009-0071, pp. 

2 and attached hereto as TP FER 9.7   

In fact, Yazzie even restated, verbatim, the relevant “covenant not to 

regulate” lease language.  TP FER 9-10.  Moreover, referring to the non-regulation 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 Cellnet Commc’n v. F.C.C., 965 F.2d 1106, 1109 (D.C. Cir. 1992) (holding that 
the administrative exhaustion requirement is satisfied where an issue was raised by 
another party during the administrative process).  
!
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covenant in the 1969 lease, Yazzie stated that the “Navajo Nation EPA cannot 

regulate NGS.  Navajo Nation EPA cannot enforce NGS air emission violations.  

Only the US EPA can enforce regulations against NGS.”  TP FER 10. Thus, it is 

clear that the Navajo Nation’s capability to regulate NGS was raised during public 

comment8 and is ripe for review by the Court.9 

For the reasons set forth below, the agency’s reliance on TAR to exempt 

NGS from regional haze emission reduction deadlines is arbitrary, capricious, 

contrary to law, and an abuse of discretion.  

A. EPA incorrectly relied on TAR because the Navajo Nation was never 
eligible for delegated authority. 

 
In their Opening Brief Tribal Petitioners argued that EPA’s reliance on the 

TAR to adopt its Final Rule was arbitrary and capricious because the Navajo 

Nation was never eligible for delegated authority under the plain language of the 

CAA and the TAR regulations.   Opening Brief at 37-40.  In response, EPA does 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8!“[C]ommenters must be given some leeway in developing their argument before 
this court, so long as the comment to the agency was adequate notification of the 
general substance of the complaint.’” WildEarth Guardians v. EPA, 770 F.3d 919, 
943 (10th Cir. 2014) (quoting S. Coast Air Quality Mgmt. Dist. v. EPA, 472 F.3d 
882, 891 (D.C. Cir. 2006).  Here, such notice was more than “adequate.”  
!
9!For the past 15 years,!EPA has been keenly aware of these!“agreements not to 
regulate” and their implications under the Tribal Authority Rule.  Arizona Public 
Service v. U.S. EPA, 211 F.3d 1280, 1296 (D.C. Cir. 2000).!

  Case: 14-73100, 07/10/2015, ID: 9606237, DktEntry: 107-1, Page 19 of 43



!
!
!
!
!

15!

not deny that the TAR was the exclusive means by which EPA exempted NGS 

from the CAA emission reduction deadlines for regional haze applicable to states.  

EPA Response Brief at 29 (“EPA correctly determined that section 

51.308(e)(2)(iii)’s deadline does not apply to tribes, and promulgated deadlines 

that EPA reasonably found are necessary or appropriate under the Tribal Authority 

Rule.”). 

Similarly, EPA does not dispute that, as a factual matter, by contracting 

away its right to regulate NGS in 1969 the Navajo Nation has never been eligible 

for delegated authority under the CAA and for regional haze regulatory authority at 

NGS.  See Opening Brief at 39; compare EPA Response Brief at 31.10  Instead, 

EPA argues that, as a legal matter, Tribal Petitioners “confuse the ‘treatment as a 

state’ provisions of the Tribal Authority Rule with EPA’s authority to promulgate a 

Federal Implementation Plan.”  EPA Response Brief at 31. In EPA’s view, “EPA’s 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 Similarly, Intervenor Navajo Nation, for its part, does not dispute the fact that 
the Nation contracted away its right to regulate NGS long ago.  Navajo Nation 
Response Brief at 10.  However, Intervenor Salt River Project (“SRP”) suggests in 
a footnote that the cases cited by Tribal Petitioners are “irrelevant” because they do 
not directly address whether the Tribe is capable of regulating NGS under the 
CAA.  SRP’s Response Brief at 33, n.8.  The cases from this Circuit are crystal 
clear on this matter.  In leasing NGS, the Navajo Nation contracted that “it will not 
directly or indirectly regulate or attempt to regulate the Lessees [i.e. SRP et al.] in 
the . . . operation of the Navajo Generation [sic] Station.”  Salt River Project Agric. 
Improvement & Power Dist. v. Lee, 672 F.3d 1176, 1178 n.1 (9th Cir. 2012). 
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authority is not derivative of the Tribe’s eligibility as a state” and therefore “the 

Navajo Nation’s eligibility for treatment as a state is irrelevant to EPA’s authority 

to act under the Tribal Authority Rule.  Id. at 32.  EPA’s argument is wrong.   

Whether or not the Navajo Nation was eligible in the first instance for 

treatment as a state is directly relevant to EPA’s justification for Federal action 

under the auspices of the Tribal Authority Rule, which deals exclusively with 

delegation of CAA administration to eligible tribes. TAR states specifically that 

only “[t]ribes meeting the eligibility criteria of § 49.6 shall be treated in the same 

manner as States with respect to all provisions of the Clean Air Act and 

implementing regulations.” 40 C.F.R. § 49.3 (emphasis supplied).  With the TAR, 

EPA “interpreted § 7601(d) to expressly delegate jurisdiction to otherwise eligible 

tribes over all land within the exterior boundaries of reservations.”  Arizona Public 

Service Co., 211 F.3d at 1292 (emphasis supplied).  As stated in the TAR’s 

program overview,   

The regulations in this part identify those provisions of the Clean Air Act 
(Act) for which Indian tribes are or may be treated in the same manner as 
States.  In general, these regulations authorize eligible tribes to have the 
same rights and responsibilities as States under the Clean Air Act and 
authorize EPA approval of tribal air quality programs meeting the applicable 
minimum requirements of the Act. 

 
40 C.F.R. § 49.1(a) (emphasis supplied).    
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 Additionally, and as concisely stated by the Federal District Court of Utah, 

“[i]n addition, under Section 49.7, a tribe must ‘apply to the EPA Regional 

Administrator for a determination that it meets the eligibility requirements of § 

49.6 for Clean Air Act program approval.’ 40 C.F.R. § 49.7(a).”  U.S. v. Questar 

Gas Management Co., No. 2:08CV167DAK, 2010 WL 187227, *2 (Jan. 13, 2010 

D. Ct. UT) (emphasis supplied).    

 This eligibility determination specifically includes an analysis of whether the 

tribal government is capable of regulating the polluting facility. The TAR’s 

eligibility determination includes a “capability requirement” that involves an 

analysis of “[t]he relationship between the regulated entities and the administrative 

agency of the Tribal government that will be the regulator…”  59 Fed. Reg. at 

43963.   In the final TAR rule, EPA promised to evaluate these covenants not to 

regulate “on a case-by-case basis [to determine] whether special circumstance exist 

that would prevent a tribe from implementing a CAA program over its 

reservation.”  63 Fed. Reg. at 7256. See also, Arizona Public Service, 211 F.3d at 

1296.  Despite this promise in the TAR final rule, EPA failed to undertake a “case-

by-case” analysis in this rulemaking and instead arbitrarily assumed that the 

Navajo Nation was capable of regulating NGS, despite covenants to the contrary in 

the NGS lease agreements.  
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There is no dispute that the Navajo Nation neither sought nor received a 

determination of eligibility for treatment as a state from the EPA to administer the 

regional haze provisions of the CAA.  The reason for this is obvious.  The Navajo 

Nation, by contract, waived its ability to regulate NGS back in 1969—a full two 

decades prior to passage of the CAA amendments at issue in this lawsuit.  

Importantly, and contrary to EPA’s suggestion, this is not an instance where an 

eligible tribe failed to adequately adopt or implement an air program thereby 

necessitating Federal implementation.11  Instead, the Navajo Nation was never 

eligible for delegation in the first place.  Because the Navajo Nation was never 

eligible for treatment as a state, TAR, which deals with delegation of regulatory 

authority to eligible tribes, is inapplicable.     

 Because the Navajo Nation was never eligible for treatment as a state under 

TAR, EPA arbitrarily relied on TAR to exempt NGS from the regional haze 

emission reduction requirements under the CAA and EPA regulations.  As 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 Relying on 40 C.F.R. § 49.11, which is a subsection of TAR, both EPA and the 
Navajo Nation make much ado about the fact that “the Navajo Nation did not 
submit an implementation plan for NGS.”  Navajo Nation Response Brief at 10; 
EPA Response Brief at 31-32.   While it is true that TAR does allow EPA to issue 
a FIP if a tribe does not submit its own implementation plan, it does not change the 
fact that the tribe in question must still be eligible for delegation in first instance in 
order for TAR.  See e.g. 63 Fed. Reg. 7254, 7257 (Feb. 12, 1998) (through TAR 
“the Agency is interpreting the CAA as an explicit delegation of federal authority 
to eligible tribes…). 
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discussed below, EPA has authority to regulate tribal sources independent of TAR, 

but in doing so must comply with all regional haze requirements. 

Finally, EPA argues that if it cannot act under the TAR to promulgate a FIP, 

“then no one would be able to apply the CAA’s haze provisions to NGS.”  EPA 

Response at 32.  This argument is nonsensical.  TAR deals with delegation of 

EPA’s regulatory authority under the CAA to eligible tribes, not the other way 

around.  EPA has direct authority under the CAA to address regional haze and, in 

carrying out these duties, “[t]he Administrator may delegate to any officer or 

employee of the Environmental Protection Agency such of his powers and duties 

under this chapter, except the making of regulations subject to section 7607(d) of 

this title, as he may deem necessary or expedient.”   42 U.S.C. §7601(d).  

Further, in the proposed rule for TAR EPA asserted its broad authority to 

regulate air resources on and off reservations under section 101(b)(1) of the Act.  

59 Fed. Reg. 43956, 43960 (Aug. 25, 1994).   EPA concluded that Congress 

intended that the CAA was a “general statute applying to all persons to include 

Indians and their property interests”. Id. (citing Phillips Petroleum Co. v. United 

States E.P.A., 803 F.2d 545, 556 (10th Cir. 1986). Thus, EPA can regulate air 

pollution on tribal lands independent of the TAR, but must do so in compliance 

with Congressional intent and its own regulations. 
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B. Even assuming arguendo that TAR is applicable, EPA misapplied TAR 
when it used the rule to exempt NGS from mandatory NOx emission 
reduction deadlines. 

 
Even assuming arguendo that the Navajo Nation is somehow able to 

regulate emissions at NGS and that TAR is therefore applicable, EPA misapplied 

TAR when it used the rule to exempt NGS from mandatory regional haze emission 

reduction deadlines.  

The TAR does not exempt the Navajo Nation, or EPA, from compliance 

with the BART alternative emission reduction deadlines. In Section 301(d)(1) of 

the CAA, Congress specifically authorized EPA “to treat tribes as States under this 

chapter…”.  42 U.S.C. §7601(d)(1)(A).  Congress directed EPA to promulgate 

regulations “specifying those provisions of this chapter for which it is appropriate 

to treat Indian tribes as States.”  42 U.S.C. §7601(d)(2).  EPA promulgated the 

TAR in compliance with Congress’ direction.  40 C.F.R. §49.1.    

The TAR specifically states,  “[t]he regulations in this part identify those 

provisions of the Clean Air Act (Act) for which Indian tribes are or may be treated 

in the same manner as states.  In general, these regulations authorize eligible tribes 

to have the same rights and responsibilities as states under the Clean Air Act…”  

40 C.F.R. §49.1(a) (emphasis supplied) (EPA’s SER at 373).  The TAR goes on to 

state, “[t]ribes meeting the eligibility criteria of §49.6 shall be treated in the same 

  Case: 14-73100, 07/10/2015, ID: 9606237, DktEntry: 107-1, Page 25 of 43



!
!
!
!
!

21!

manner as states with respect to all provisions of the Clean Air Act and 

implementing regulations, except those provisions identified in §49.4 and those 

regulations that implement those provisions.”  40 C.F.R. §49.3 (emphasis added).   

Importantly, section 49.4 of TAR does not contain a provision exempting 

tribes from the BART-alternative emission reduction requirement found in 40 

C.F.R. §51.308(e)(2)(iii).  Instead, TAR Section 49.4 only contains a provision 

exempting tribes from “specific visibility implementation plan submittal deadlines 

established under section 169A of the Act.” 40 C.F.R. §49.4(e) (emphasis added).  

Section 169A of the CAA itself does not contain specific visibility implementation 

plan submittal deadlines.  However, EPA’s regional haze regulations do contain 

such a deadline.   

The specific deadline for submittal of state visibility implementations plans 

is December 17, 2007. 40 C.F.R. §51.308(b).  In contrast, the BART alternative 

regulations are found in 40 C.F.R. §51.308(e), including the BART alternative 

emission reduction requirement at §51.308(e)(2)(iii).  Section 51.308(e) does not 

contain any specific visibility implementation plan submittal deadlines.  Therefore, 

the TAR exemption at 40 C.F.R. §49.4(e) has no application to the BART 

alternative emission reduction requirement found in 40 C.F.R. §51.308(e)(2)(iii) 

and EPA may not exempt the Navajo Nation, or itself, from this requirement.  
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Moreover, EPA tacitly concedes that its BART alternative is governed by 

the requirements of 40 C.F.R. §51.308(e)(2), including the requirement that the 

BART alternative must “achieve greater reasonable progress than would be 

achieved through the installation and operation of BART.” ER at 4 and at 21-22.  

However, EPA then attempts to argue that the emission reduction deadline 

contained in §51.308(e)(2)(iii) somehow does not apply at NGS.  EPA can’t have it 

both ways.  Having failed to prove that the emission reduction requirement of 40 

C.F.R. §51.308(e)(2)(iii) is exempt under TAR, the Navajo Nation and EPA must 

comply with “all provisions of the Clean Air Act and implementing regulations, 

except those provisions identified in §49.4 and those regulations that implement 

those provisions.” 40 C.F.R. §49.3 (emphasis added). EPA may not arbitrarily  

“pick and choose” which requirements of the BART alternative regulations it will 

comply with.   

Finally, EPA argues that the BART alternative emission reduction deadlines 

in 40 C.F.R. §51.308(e)(2)(iii) are inapplicable to tribes because this requirement 

refers to implementation plan submission deadlines for regional haze long-term 

strategies. EPA Response Brief at 34.   EPA argues that since TAR excuses tribes 

from regional haze implementation plan submission deadlines, they are likewise 

exempt from the substantive requirement to submit a long-term strategy.  EPA 
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Response Brief at p. 15 (“[t]he Tribal Authority Rule also excepts ‘specific 

visibility implementation plan submittal deadlines established under 42 U.S.C. 

§7491, including the requirement under section 51.308(d)(3) to submit a long-term 

strategy”) and at p. 20 (“tribes, unlike states,  are not required to develop such 

long-term strategies at all…”). 

EPA is wrong that tribes, or EPA standing in the shoes of a tribe, are exempt 

from the substantive requirement to submit a long-term strategy under 40 C.F.R. 

§51.308(d)(3).  As is clearly stated in the TAR at 40 C.F.R. §49.4(e), tribes are 

only excused from submittal deadlines for long-term strategies, not the obligation 

to submit such a strategy altogether.  In fact, the long-term strategy regulations at 

40 C.F.R. §51.308(d)(3) do not contain any “submittal deadlines” and thus EPA’s 

interpretation of these provisions is contrary to law.  EPA’s bootstrap argument 

that an extension of a submittal deadline is tantamount to a complete exemption 

from a substantive requirement is inconsistent with EPA’s own regulations. 

Instead, this over-reaching argument exposes EPA’s desire for complete and 

unfettered discretion to “cherry pick” its compliance only with the regulations that 

are consistent with the TWG Agreement. This dangerous argument must be 

rejected.   
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EPA argues that, without a deadline to submit tribal long-term strategies, its 

deadline of 2044 to achieve all emission reductions is “reasonable, and consistent 

with the Tribal Authority Rule and the visibility protection program.” EPA 

Response Brief at 21.  Again, EPA is wrong.   EPA’s Final Rule fails to offer any 

reasonable explanation why a 25-year delay in achieving emission reductions is 

consistent with Congress’ intent for near term BART-related emission reductions. 

Instead, EPA’s deadline is simply based on the date the current owners plan to 

close or sell NGS.  In fact, EPA chose the most distant deadline possible for 

achieving emission reductions.  As such, EPA’s deadline is arbitrary.   

EPA’s 2044 deadline is also inconsistent with the statutory requirement to 

“administer such provisions [of the regional haze regulations] so as to achieve the 

appropriate purpose” of Congress’ BART requirements. 42 U.S.C. §7601(d)(4).  

Congress has clearly stated that the purpose of the BART program is to achieve 

near term emission reductions within five years or by the end of the first regional 

haze planning period.  EPA’s Final Rule does not achieve this purpose because it 

delays emission reductions by an additional 25 years. In fact, the TAR clearly 

requires EPA to “promulgate without unreasonable delay such federal 

implementation plan[s]” including the requirement for near term BART-related 

emission reductions and a long-term strategy (emphasis added).  
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Finally, EPA’s argument seeking exemption from the long-term strategy 

requirements has serious implications.  The long-term strategy regulations allow 

regulators to impose additional future emission reductions if impacted national 

parks are not on the glide path to achieving natural visibility conditions by 2064.  

40 C.F.R. § 51.308(d)(3).  According to EPA, it is powerless to require future 

pollution controls at NGS under the long-term strategy program.  If this is true, the 

BART program represents the only opportunity EPA will have to specifically 

address NGS’ visibility impairment in Grand Canyon National Park and other 

Class I areas.  Unfortunately, EPA squandered this opportunity in exchange for 

political expediency. 

C. The “necessary and appropriate” language of the CAA does not allow 
EPA to exempt NGS from statutory and regulatory requirements. 

 
With so little legal support for its TAR regulatory arguments, EPA 

desperately relies on the  “provisions as are necessary or appropriate” language of 

Section 301(d) of the CAA to justify its “cherry picking” of legal requirements.   

EPA Response Brief at 39-41.  Specifically, EPA interprets this statutory phrase to 

mean that it may only be “necessary or appropriate” to promulgate a FIP of limited 

scope at NGS. Id.  In other words, EPA believes this statutory language allows it to 

exempt itself from its inconvenient regional haze regulations that are inconsistent 
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with the TWG Agreement, such as the emission reduction deadline in 40 C.F.R. 

§51.308(e)(2)(iii).  EPA cites Arizona Public Service v. EPA as endorsing this 

interpretation and solidifying the proposition that “nothing in [TAR] requires EPA 

. . . to submit a plan meeting the completeness of criteria of [40 C.F.R. § 51] 

Appendix V.”12 Arizona Public Service, 562 F.3d at 1125.  

EPA’s reliance on Arizona Public Service, however, is misplaced.13  In 

Arizona Public Service, New Mexico issued a SIP for the Four Corners Power 

Plant despite the fact that the State had no jurisdiction over the facility due to its 

location on the Navajo Nation.  APS, 562 F.3d at 1120.  EPA then issued a FIP for 

the plant to address the jurisdictional oversight.  The Tenth Circuit held that EPA’s 

issuance of a FIP was “necessary or appropriate” to protect air quality on tribal 

lands, and the plan was satisfactory because it essentially codified the New Mexico 

plan – “previously studied, analyzed, and approved” – and was  “but a stricter 

version” of New Mexico’s SIP.  Id. at 1126.  Importantly, New Mexico previously 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Appendix V sets forth the minimum criteria for determining whether a SIP, and 
by extension a TIP, submitted for consideration by EPA is an official submission 
for purposes of review under § 51.103. 
 
13!To the extent that the Arizona Public Service decision stands for the proposition 
that EPA does not have to comply with the plain language of its own regulations or 
Congressional intent, the Tribal Petitioners assert that the decision was wrongly 
decided.  Additionally, the Tenth Circuit decisions cited by EPA are not binding on 
this Court. See Strand v. Schmittroth, 251 F.2d 590, 602 (9th Cir. 1957) (stating 
that a Tenth Circuit decision “is not binding upon this Court”).  
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determined that the area around the Four Corners plant was in compliance with 

National Ambient Air Quality Standards (“NAAQS”). Id.  The Tenth Circuit found 

that Section 310(d) of the CAA did not require EPA to conduct an independent 

analysis of NAAQS compliance, as requested by the environmental petitioners.  

Unlike Arizona Public Service, EPA’s NGS Final Rule is much less 

stringent than EPA’s Proposed Rule.  Further, the TWG Agreement was not 

previously studied, analyzed, or approved.  In fact, the TWG Agreement was kept 

secret from the public until the 11th hour of EPA’s rulemaking.  Most importantly, 

visibility in Grand Canyon National Park is not on the glide path to achieve natural 

conditions by 2064.  Instead, Grand Canyon National Park will not achieve 

Congress’ goal until 2137 or 73 years after Congress’ goal.  See, EPA’s Proposed 

Regional Haze Rule for Arizona, 77 Fed. Reg. 75704, 75714 (Dec. 21, 2012) 

(Table 4, column E).14   Thus, emissions from NGS are not in compliance with 

regulatory requirements, as they were in the Arizona Public Service case.15 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 EPA objects to this fact as unripe for consideration by the Court because it 
allegedly was not raised during public comment.  To the contrary, the delay in 
achieving natural visibility conditions at Grand Canyon National Park was raised 
in numerous comments submitted to EPA. See AR 810, Comments, 2 examples of 
38,368 emails from Sierra Club, (Jan. 1, 2014), attached hereto as TP FER 24-25; 
See also AR 860, Comment, Unique letters from NPCA Campaign (Jan. 6, 2014); 
AR 857, Comments, Unique Emails from Sierra Club Campaign (Jan. 6, 2014). 
Comments do not need to be worded with exact precision to satisfy the 
administrative exhaustion requirement. WildEarth Guardians, 770 F.3d at 943.  
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Also, unlike Arizona Public Service where the Tenth Circuit employed 

Chevron deference to EPA’s interpretation of its own regulation, here, Chevron 

deference does not apply because the U.S. Government is the majority owner of 

NGS and for the other reasons stated supra. 

In sum, EPA may not rely on the “necessary and appropriate” language of 

the Act to exempt NGS from the Congressional and regulatory emission reduction 

deadlines.  

III. The Federal Government’s trust responsibility to Indian tribes does not 
trump CAA mandates and require adoption of the TWG alternative. 

 
Intervenor Indian tribes the Navajo Nation and Gila River (hereinafter, 

“Tribal Intervenors”) both argue that the Federal government’s trust responsibility 

to Indian tribes required EPA to ignore CAA mandates and “address the concerns 

expressed” by the Tribal Intervenors by adopting their TWG alternative.   See, 

Navajo Nation Response Brief at 12; Gila River Tribe Response Brief at 2 (“the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Further, EPA Region 9 (the same regional office that issued both the NGS Final 
Rule and Arizona rule) was well aware that Grand Canyon National Park was not 
on the glide path to achieving natural visibility conditions given its own analysis in 
the Arizona rule issued almost 2 years prior to issuance of the NGS Final Rule.  
!
15!Tribal Organization Petitioners adopt by reference the portion of the Reply Brief 
filed by National Parks Conservation Organization establishing that the TWG 
Agreement is not “better than BART” and does not ensure reasonable progress 
toward natural visibility conditions. FRAP 28(i).   
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Final Rule cannot be deemed arbitrary, capricious, an abuse of discretion or 

otherwise not in accordance with law for attempting to uphold the federal 

government’s trust obligations” to Tribal Intervenors).16   

To the contrary, EPA’s trust obligation is designed to protect tribal 

environmental interests, not undermine them.   See EPA Policy for the 

Administration of Environmental Programs on Indian Reservations (1984) at 3 

(“[i]n keeping with that trust responsibility, the Agency will endeavor to protect 

the environmental interests of Indian Tribes when carrying out its responsibilities 

that may affect the reservations.”) (emphasis added).  See, Navajo Nation 

Intervenor Brief at 4. This is especially critical where, as here, the Navajo Nation 

tribal government in 1969 abdicated its ability to govern and regulate operations 

NGS, one of the oldest, largest and dirtiest polluters in the nation, thereby leaving 

impacted tribal members with no other option than to turn to EPA for protection of 

human and the environment.  See Declaration of Marshall Johnson, Tribal 

Conservation Organization’s Opening Brief, Ex. 2, ¶8.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 EPA previously rejected a similar argument during the Four Corners Power Plant 
BART proceedings by stating,  “[w]e disagree however that the Agency must 
‘defer to tribal views when making environmental policy decisions.’” 77 Fed. Reg. 
51620, 51642 (August 24, 2012). 
!
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The Tribal Intervenors’ trust responsibility argument does not advance 

protection of tribal “environmental interests” in upholding EPA’s Final Rule as 

much as maintaining monetary and economic subsidies surrounding the 40-year 

old coal plant.  Gila River claims that EPA’s proposed rule has the potential to 

increase water rates to the tribe.  Gila River Response Brief at 5.  However, EPA 

addressed this issue directly in its proposed rule stating that “past pollution control 

investments at this facility have made use of alternative financing methods that 

limited impacts on … water rates.”  ER 55.  Further, EPA stated clearly that the 

financial burden of pollution control at NGS would necessarily be born by the 

Federal government as owner, not Tribal Intervenors.  Id. at ER 60.17  

Similarly, the Navajo Nation, without any record citation, suggests that 

EPA’s proposed rule portends “the potential closure or curtailment of production at 

NGS” which “significantly affects the coal-related royalties, taxes, and 

employment of the Navajo Nation.”  Navajo Nation Intervenor Brief at 12.  There 

is nothing in the record or EPA’s proposed or final rule to suggest this to be the 

case.  In fact, EPA determined that carrying out the proposed rule, and installation 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17 Gila River suggests in passing, and without any record citation, that EPA’s 
proposed rule and requirement that NGS adopt SCR within 5-years “might disrupt 
the supply of electricity to CAP and thus water to tribes.”  Gila River Intervenor 
Brief at 5.  There is nothing whatsoever in the record to substantiate this bald 
assertion.  
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of Selective Catalytic Reduction (“SCR”) at NGS, is cost effective, would not 

cause competitive disadvantage, and will result in “perceptible improvement” in 

visibility at Class I areas affected by NGS.  See AR 289 at 5, Meeting with Salt 

River Project and other Stakeholders (March 21, 2013) attached hereto as TP FER  

31. Further, the record demonstrates that strict and timely emissions controls on 

NGS would have a positive impact on local economies, and create short-term jobs 

as well as long term technological and managerial positions at NGS.18  See AR 866 

at 53, EPA Response to Comments (July 28, 2014) (citing, and agreeing with AR 

702, an economic study submitted by Earth Justice, which states that SCR 

installation at NGS would reap both long and short-term job growth) attached 

hereto as TP FER 35; see Nance v. EPA, 645 F.2d 701, 711 (9th Cir. 1981) (no 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
18 Tribal members like Jihan Gearon additionally assert that,  
 

Had NGS been required to install the best available retrofit technology 
within 5 years and clean up their air emissions as required by law, I believe 
other clean energy projects on Navajo Nation may have become more cost 
competitive.  A just transition to solar and wind energy would ensure that 
the Navajo Nation is able to develop a diversified economy for the future, 
when NGS and [Kayenta Mine Complex] are eventually shut down.  BMWC 
believes key elements of this future economy are renewable energy, food 
sovereignty, Navajo wool products, and ecotourism. 
 

Declaration of Jihan Gearon, ¶7.  
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breach of tribal trust/fiduciary obligation where EPA action under the CAA would 

have no impact on tribe’s strip mining). 

In sum, and for the reasons set forward above, Tribal Intervenors’ arguments 

that the Federal government’s trust responsibility to Indian tribes required EPA to 

ignore CAA mandates and adopt the TWG alternative should be rejected. 

IV. EPA failed to prove that its BART alternative achieves greater 
reasonable progress than would be achieved through the installation and 
operation of BART. 

 
 Tribal Petitioners adopt the arguments of Petitioners National Parks and 

Conservation Association et al. in their Reply Brief that the BART alternative is 

not “better than BART” and fails to achieve greater reasonable progress than 

would EPA’s proposed rule.  

CONCLUSION 
 

Visitors from all corners of the globe travel to Grand Canyon National Park 

for one reason—to observe the awe inspiring views of the most magnificent 

canyon in the world.  Unfortunately, pollution from NGS has marred views of the 

canyon for decades.   

Congress gave EPA a unique opportunity to promptly remediate this 

visibility impairment by requiring near term emission reductions under the BART 
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program.  Instead of seizing this opportunity, EPA buckled to political pressure 

from its sister agency and majority owner of the power plant, thus delaying 

cleanup at NGS for 25 years.  At every turn, EPA offers flimsy excuses for 

exempting the Federal government from the same regional haze rules it strictly 

applies to all other coal plants across the country.  In reality, EPA wilted to 

political pressure and essentially allowed NGS owner Bureau of Reclamation to 

craft its own Final BART Rule.  

EPA’s excuses are contrary to law, arbitrary, and do not deserve deference. 

For the foregoing reasons, EPA’s Final Rule for NGS should vacated, reversed, 

and/or remanded.  

Respectfully submitted this 10th day of July 2015. 

 
 
 /s/ John Barth     

 
     John Barth 
     Attorney at Law 
     P.O. Box 409 
     Hygiene, CO 80533 
     (303) 774-8868 
     barthlawoffice@gmail.com 
 

Brad Bartlett 
Attorney at Law 
University of Denver Sturm College of Law 
Environmental Law Clinic 
2255 East Evans Avenue 
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