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i 

RULE 26.1 DISCLOSURE STATEMENT OF INTERVENOR-RESPONDENT                  
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT 

 
Pursuant to Fed. R. App. P. 26.1, Intervenor-Respondent Salt River Project 

Agricultural Improvement and Power District submits the following statement: 

The Salt River Project Agricultural Improvement and Power District is an 

Arizona agricultural improvement district established pursuant to Title 48, Chapter 

17, of the Arizona Revised Statutes.  It is a political subdivision of the State of 

Arizona. 
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JURISDICTIONAL STATEMENT 

The action under review in these cases is the promulgation by the United 

States Environmental Protection Agency (“EPA” or “Agency”) of a federal 

implementation plan (“FIP”) under the Clean Air Act (“CAA” or “Act”) 

establishing emission reduction requirements for the Navajo Generating Station 

(“NGS”), which is owned in part and operated by Intervenor-Respondent Salt 

River Project Agricultural Improvement and Power District (“SRP”).  EPA, 

Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 

Requirements for Navajo Generating Station, 79 Fed. Reg. 46,514 (Aug. 8, 2014), 

AR 865, NPCA ER 2.1   That action was a “locally or regionally applicable” final 

action of the Administrator of EPA that is subject to review in this Court under 

section 307(b)(1) of the Act, 42 U.S.C. § 7607(b)(1).  The petitions for review 

were timely filed within 60 days after notice of the promulgation appeared in the 

Federal Register.     

STATEMENT OF ISSUES 

 1. Whether the CAA and EPA’s Tribal Authority Rule (“TAR”) 

authorized EPA to promulgate FIP provisions for NGS that the Agency determined 

are “necessary or appropriate to protect air quality.” 

                                                 
1 Herein, “NPCA ER” refers to the Excerpts of Record submitted by Petitioners 
National Parks Conservation Association, et al. (collectively, “NPCA”); “EPA 
ER” to Respondents’ Supplemental Excerpts of Record; and “SRP ER” to the 
Supplemental Excerpts of Record submitted herewith.        
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 2. Whether the alternative to best available retrofit technology 

(“BART”) requirements for NGS that EPA promulgated in the FIP was consistent 

with applicable requirements of the CAA and EPA’s BART rules.  

 3. Whether it was lawful for EPA to determine that it was not necessary 

or appropriate under the TAR to impose a BART limit on emissions of particulate 

matter (“PM”) from NGS, in light of EPA’s determination that NGS’s PM 

emissions are and will continue to be well-controlled under other CAA 

requirements.  

STATUTES AND REGULATIONS 

Applicable statutes and regulations are contained in addenda to Petitioners’ 

opening briefs and EPA’s brief.   

STATEMENT OF THE CASE 

I. Background on NGS   

NGS is unlike any other coal-fired electricity generating facility in the 

nation.  NGS’s origins, its ownership structure and location, and the critical role it 

plays in the southwestern United States set the facility apart from all other power 

plants.  The history of NGS and its current characteristics and status are crucial to 

understanding the FIP that EPA promulgated for NGS under the discretionary 

authority of the TAR.   

By enacting the Colorado River Basin Project Act of 1968, Congress 

authorized the construction of the Central Arizona Project (“CAP”) and NGS.  The 
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CAP is a massive water distribution system—the most expensive ever built in the 

United States.  See 78 Fed. Reg. 8274, 8275 (Feb. 5, 2013), AR 1, NPCA ER 264, 

265.  It is the largest single resource of renewable water supplies in Arizona.  Id.  

The extraordinary degree of pumping required to support the CAP’s water 

distribution system demanded a new source of electricity for the region.  Initial 

plans to build hydroelectric dams in the Grand Canyon to supply the needed power 

met strong public resistance, leading Congress to order the Secretary of the Interior 

to “enter into agreements with non-Federal interests proposing to construct thermal 

generating powerplants” and to acquire, on behalf of the United States, “the right 

to such portions of their capacity . . . as he determines is required in connection 

with the operation of the Central Arizona Project.”  43 U.S.C. § 1523(b).  A 

steering committee consisting of the U.S. Bureau of Reclamation and electric 

utilities interested in participating in the project negotiated plans to build and 

construct what would become NGS.  See National Renewable Energy Laboratory 

(“NREL”), “Navajo Generating Station and Air Visibility Regulations:  

Alternatives and Impacts,” at 9 (Mar. 2012) (“NREL Report”), Docket ID No. 

EPA-R09-OAR-2013-0009-0005, AR 7, SRP ER 90.  SRP led the construction 

effort.  By 1976, all three 750-megawatt units of NGS were completed and 

operational.  Id.   
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NGS is a critical piece of infrastructure for the southwestern United States.  

It currently provides electricity to millions of customers in California, Arizona, and 

Nevada.  See SRP, Comments on EPA’s Proposed Regional Haze Rule for Navajo 

Generating Station at 5 (Jan. 6, 2014) (“SRP Comments”), Docket ID No. EPA-

R09-OAR-2013-0009-0417, AR 840, SRP ER 28.  And, consistent with 

Congress’s intent, NGS supplies over 90 percent of the power used by the CAP to 

provide water to central Arizona.  Today, the CAP, which is operated by 

intervenor-respondent Central Arizona Water Conservation District (“CAWCD”), 

delivers approximately 1.5 million acre-feet per year of Colorado River water to 

agricultural water users in central Arizona, municipal water users in Maricopa, 

Pinal, and Pima counties, and Indian tribes.  At least thirteen tribes, including 

intervenor-respondent Gila River Indian Community, are entitled to allocations of 

CAP water.  79 Fed. Reg. at 46,515, NPCA ER 3.  Some of those water 

entitlements are the product of the Arizona Water Settlements Act, Pub. L. No. 

108-451, 118 Stat. 3478 (2004), which Congress enacted to resolve longstanding 

and complex disputes over tribal water rights.  As part of these settlements, the 

tribes are entitled to certain funds that are earned from the sale of a portion of NGS 

power.  78 Fed. Reg. at 8275, NPCA ER 265.  These funds are set aside and 

administered by the Bureau of Reclamation for water infrastructure development.  

Id. 
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Others, like intervenor-respondent Navajo Nation, also depend on the 

continued operation of NGS.  NGS and the Kayenta mine, which provides NGS 

with the coal it burns, employ nearly 1,000 people, a majority of whom are Native 

Americans.  NREL Report at 93, SRP ER 97.  Annual wages and benefits for all 

Native American employees total approximately $52 million at NGS and about 

$46.8 million at the mine.  Id.; see also Brief of Respondent-Intervenor Navajo 

Nation at 7.  These wages and benefits, on an average per-capita basis, are 

significantly higher than the average in nearby Coconino County.  NREL Report at 

95, SRP ER 99.  They support families in communities that long have struggled 

with extreme poverty.  Id.  NGS and the mine will provide crucial support to these 

communities well into the future.  An Arizona State University analysis projected 

that, in 2020, NGS and the Kayenta coal mine would together generate 2,963 jobs, 

$236.6 million in labor income for the Navajo Nation, and $517.6 million in gross 

national product for the Navajo Nation.  Dr. Anthony Evans, et al., Arizona State 

University W.P. Carey School of Business, “Navajo Generating Station & Kayenta 

Mine:  An Economic  Impact Analysis for the Navajo Nation” at 2 (Apr. 9, 2013), 

Appendix Q to SRP Comments, Docket ID No. EPA-R09-OAR-2013-0009-0353, 

AR 680, SRP ER 34 (“ASU Report”).  Further, the ASU Report projects that, from 

2020 to 2044, NGS and the mine will have an employment impact of up to 74,081 

job-years, generate $5.91 billion in labor income for the Navajo Nation, and 
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generate $12.94 billion in gross national product for the Navajo Nation.  Id. at 2-3, 

SRP ER 34-35. 

NGS is located on Navajo Nation land, and the Kayenta mine is within the 

boundaries of Navajo and Hopi tribal lands.  NREL Report at 93, SRP ER 97.  The 

Hopi Tribe receives approximately $14 million annually and the Navajo Nation 

receives, on average, about $37.2 million annually due to the tribes’ respective 

royalty payments from Kayenta Mine operations.  Id. at 96, SRP ER 100.  In 

addition, NGS pays approximately $600,000 in annual lease payments and an 

additional $400,000 in air permit fees to the Navajo Nation.  Id. at 100, SRP ER 

104.  Renegotiated lease terms approved by the Navajo Nation would increase 

NGS lease payments to the tribe to $43 million annually.  See 79 Fed. Reg. at 

46,525, NPCA ER 13 (discussing comments); Peabody Coal Company, Comments 

on EPA’s Proposed Rulemaking for Navajo Generating Station BART 

Determination under the Regional Haze Rule at 3, 21 (Jan. 2, 2014), and 

Attachment 6 thereto (Management Information Services, Inc., “Impact on the 

State of Arizona of the Loss of the Navajo Generating Station” (Dec. 2013) at 4, 

22), Docket ID No. EPA-R09-OAR-2013-0009-0384, AR 808, SRP ER 59, 63, 72, 

73.  NGS lease payments and coal royalties have historically constituted a 

significant portion of the tribal governments’ annual budgets and will likely 

continue to do so pursuant to the new lease terms. 
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NGS’s ownership structure reflects its unique history and the varied interests 

in the electricity it generates, including those of the United States, which, although 

not a direct owner of the plant, has the largest interest.  Specifically, SRP holds a 

24.3% interest in NGS for the use and benefit of the United States, which has 

delegated responsibility regarding the plant to the U.S. Bureau of Reclamation 

within the Department of the Interior.  NREL Report at 9, 10, SRP ER 90, 91.  

SRP’s ownership interest in NGS is 21.7 percent.  SRP Comments at 5, SRP ER 

28.  Los Angeles Department of Water and Power (“LADWP”) owns 21.2 percent, 

Arizona Public Service Company 14 percent, Nevada Energy 11.3 percent, and 

Tucson Electric Power Company 7.5 percent.  Id.   

NGS’s complex ownership structure reflects the broad and unusual 

significance of NGS to the region.  For example, the United States’ interest is used 

to ensure that the CAP receives the power it needs to pump water across Arizona, 

as federal law requires, see NREL Report at 9, SRP ER 90, and proceeds of sales 

of excess electricity generation from the federal interest are used both to assist in 

meeting the CAWCD’s obligation to repay the United States (approximately $55 

million annually) for the cost of building the CAP, see id. at 54, SRP ER 93, and to 

fund tribal water settlements, see id.; SRP Comments at 5, SRP ER 28.  The utility 

owners, including SRP, use their shares of NGS-generated electricity to meet their 
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customers’ needs, consistent with their obligations to provide reliable, affordable 

power, NREL Report at 10, SRP ER 91.    

A number of factors create significant uncertainty for NGS.  Impending 

changes to NGS’s current ownership structure could have significant ramifications 

for the facility and the interrelated interests it serves.  Specifically, LADWP and 

Nevada Energy have announced plans to divest their shares in NGS.  78 Fed. Reg. 

62,509, 62,514 (Oct. 22, 2013), AR 284, NPCA ER 248, 253.  As EPA recognized 

in its FIP rulemaking, NGS also “faces numerous unique complexities and the 

unusual requirement to comply with [the National Environmental Policy Act] for 

lease and other rights-of-way approvals, which apply only to NGS and Four 

Corners Power Plant [“FCPP”], the other coal-fired power plant located on the 

Navajo Nation.”  79 Fed. Reg. at 46,516 n.15, NPCA ER 4.  EPA’s FIP takes 

account of such complexities and uncertainties while ensuring implementation of 

CAA visibility requirements.  

II. NGS and the Regional Haze Program.   

Application of the CAA “regional haze”2 visibility program’s requirements 

to NGS is complicated by the facility’s location on tribal lands, its unusual history 

and unique purposes and ownership structure, and related characteristics described 

above.  NGS and its continued operation implicate:  (1) implementation of 
                                                 
2 “Regional haze” is “visibility impairment that is caused by the emission of air 
pollutants from numerous sources located over a wide geographic area.”  40 C.F.R. 
§ 51.301.   
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congressional determinations and federal law authorizing its construction and 

operation; (2) matters of tribal sovereignty; (3) the settlement of wide-ranging legal 

disputes, as codified in federal law; (4) the viability of one of the most significant 

public infrastructure projects in the Southwest; and (5) the support of diverse 

communities throughout the region.  EPA must balance these factors when it 

implements regional haze requirements for NGS.  The CAA permits such factors to 

be taken into account and provides flexibility in meeting the Act’s visibility 

objectives for NGS and other facilities on tribal lands.  

The Act calls for “reasonable progress” toward a “national goal” of 

preventing and remedying visibility impairment that results from anthropogenic air 

pollution that occurs in “mandatory class I Federal areas,” i.e., national parks and 

wilderness areas that meet certain criteria.  CAA §§ 162(a), 169A(a)(1), (2), (4), 

(b)(2), (g)(5), 42 U.S.C. §§ 7472(a), 7491(a)(1), (2), (4), (b)(2), (g)(5).  In regional 

haze rules promulgated in 1999, 64 Fed. Reg. 35,714 (July 1, 1999), EPA 

established a nonbinding, aspirational goal of achieving pristine visibility 

conditions by 2064 in these areas, see Am. Corn Growers Ass’n v. EPA, 291 F.3d 

1, 10 (D.C. Cir. 2002) (per curiam) (“the natural visibility goal is not a mandate, it 

is a goal”) (emphasis in original).  EPA adopted this incremental approach, with no 

fixed, binding deadline for achieving the goal, in recognition of the fact that the 

regional haze program addresses concerns about transitory and impermanent 
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aesthetic conditions, rather than more urgent matters implicating public health or 

lasting environmental damage.3 

One mechanism for achieving reasonable progress toward visibility 

improvement in class I areas is the Act’s BART requirement.  EPA’s BART rules 

create two independent paths by which states and facilities can meet BART 

obligations:  (i) traditional source-specific BART determinations; or (ii) BART 

alternatives.    

In a traditional BART determination, a state (or, as appropriate, EPA) 

determines BART under the CAA by applying five factors on a case-by-case basis:   

(1) costs of compliance; (2) energy and non-air-quality environmental impacts of 

compliance; (3) existing emission control technology in use at the facility; (4) the 

facility’s remaining useful life; and (5) the degree of visibility improvement that 

“may reasonably be anticipated” from use of BART at the facility.  CAA § 

169A(g)(2), 42 U.S.C. § 7491(g)(2).  For electric generating facilities, BART 

generally is expressed as a rate-based emission limit (e.g., pounds of pollutant 

emitted per million British thermal units (“lb/MMBtu”) of heat input).  See 70 Fed. 

Reg. 39,104, 39,172 & Table 1 (July 6, 2005).   

                                                 
3 NGS is subject to other CAA requirements designed to satisfy health-based CAA 
provisions and, to comply with those requirements, has already installed and is 
operating significant, costly emission controls.   
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Applying the five BART factors for a given facility sometimes can result in 

unworkable outcomes.  EPA’s BART rules recognize this and authorize BART 

alternatives in lieu of traditional BART.  EPA approves a BART alternative when 

the alternative is projected to “achieve greater reasonable progress” toward 

visibility improvement than would be achieved by installing and operating BART 

at the facility.  40 C.F.R. § 51.308(e)(2); see generally 71 Fed. Reg. 60,612 (Oct. 

13, 2006), EPA ER 175 (promulgating revised EPA rules governing BART 

alternatives).  BART alternatives offer an important degree of flexibility:  they can 

include alternative emission rate limits, emission tonnage caps, requirements to 

shut down or curtail utilization of units, reliance on emission trading programs, or 

other alternative measures or combinations of measures.  This Court and the U.S. 

Court of Appeals for the D.C. Circuit have upheld use of BART alternatives and 

determined that they comport with the Act.  See Cent. Ariz. Water Conservation 

Dist. v. EPA, 990 F.2d 1531 (9th Cir. 1993); Ctr. for Energy & Econ. Dev. v. EPA, 

398 F.3d 653 (D.C. Cir. 2005); Util. Air Regulatory Grp. v. EPA, 471 F.3d 1333 

(D.C. Cir. 2006). 

To implement the BART provisions for facilities that are not located on 

tribal lands, Congress established a cooperative-federalism approach under which 

states are responsible for developing plans, called state implementation plans 

(“SIPs”), that contain visibility-protection measures to be implemented within their 
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borders.  CAA § 110(a)(2)(J), 42 U.S.C. § 7410(a)(2)(J).  States must submit 

visibility SIPs to EPA for approval (or disapproval) every ten years, with each ten-

year period known as a “planning period.”  40 C.F.R. § 51.308(f); see id. § 

51.308(b) (setting December 17, 2007, as the deadline for states to submit “the first 

[regional haze] implementation plans”); id. § 51.308(d)(1)(vi) (referring to “the 

applicable planning period” for regional haze SIPs).  Each of these SIPs must 

include a “long-term strategy” to address regional haze.  Id. § 51.308(d)(3).  That 

strategy includes any necessary BART determinations or any BART alternatives 

and any other measures needed to achieve reasonable progress during the period of 

the long-term strategy.  The CAA suggests a long-term strategy should be designed 

to cover a period of “ten to fifteen years,” CAA § 169A(b)(2)(B), 42 U.S.C. § 

7491(b)(2)(B), and although a long-term strategy covers at least the ten-year 

“planning period” that the SIP addresses, there is no prohibition on long-term 

strategies that extend further into the future. 

Under certain circumstances, EPA may stand in the place of a state and 

promulgate its own regional haze plan in the form of a FIP.  If EPA finds that a 

state failed to make a required SIP submission to EPA, or if a state submits a SIP 

that does not meet minimum criteria or that EPA disapproves, EPA may have 

authority to promulgate a FIP under section 110(c)(1) of the Act.  42 U.S.C. § 

7410(c)(1); CAA § 302(y), 42 U.S.C. § 7602(y) (providing that a section 110(c)(1) 
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FIP is “a plan (or portion thereof) promulgated by [EPA] to fill all or a portion of a 

gap or otherwise correct all or a portion of an inadequacy” in a SIP).   

Because states lack regulatory jurisdiction with respect to facilities located 

on tribal lands, implementing the CAA on such lands implicates additional 

statutory and regulatory provisions.  Section 301 of the CAA authorizes tribes to 

develop and submit to EPA tribal implementation plans (“TIPs”) to implement 

CAA programs.  If a tribe chooses not to do so, however, EPA has separate 

authority under the CAA, apart from section 110(c) of the Act, to promulgate FIP 

provisions applicable to facilities located on tribal lands.  Section 301(d)(4) of the 

Act states: 

In any case in which the Administrator [of EPA] 
determines that the treatment of Indian tribes as identical 
to States [for purposes of implementing CAA provisions] 
is inappropriate or administratively infeasible, the 
Administrator may provide, by regulation, other means 
by which the Administrator will directly administer such 
provisions so as to achieve the appropriate purpose. 

42 U.S.C. § 7601(d)(4).  EPA promulgated regulatory provisions—collectively 

designated the TAR—to implement section 301(d) of the CAA, including section 

301(d)(4), and specifying how CAA programs will be implemented with respect to 

facilities on tribal lands.  Regarding CAA requirements, like the regional haze 

provisions, that ordinarily are implemented through SIPs, the TAR directs EPA, 

“pursuant to the discretionary authority explicitly granted to the Administrator 

under sections 301(a) and 301(d)(4)” of the Act, to promulgate  
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such Federal implementation plan provisions as are 
necessary or appropriate to protect air quality, consistent 
with the provisions of [CAA] sections [301(a)][4] and 
301(d)(4), if a tribe does not submit a tribal 
implementation plan meeting the completeness criteria 
[for CAA implementation plans] . . . or does not receive 
EPA approval of a submitted tribal implementation plan. 
 

40 C.F.R. § 49.11.   

 Thus, the need for flexibility and Agency discretion in selecting proper air 

quality measures with respect to facilities on tribal lands where no approved TIP 

exists is reflected both in the Act itself—which, in section 301(d)(4), provides for 

“other means,” as determined by EPA, to “directly administer . . . [CAA] 

provisions so as to achieve the appropriate purpose”—and in the TAR’s 

authorization to EPA to determine and promulgate FIP provisions that are, in the 

Administrator’s judgment, “necessary or appropriate to protect air quality.”  

Accordingly, under section 301(d) of the Act and the TAR, EPA may tailor 

application of relevant CAA regulatory programs to address the circumstances and 

complexities associated with regulation of the small number of major facilities, 

such as NGS, that are located on tribal lands.     

                                                 
4 The regulation at this point contains a scrivener’s error, citing section 304(a) of 
the Act rather than, as intended, section 301(a), 42 U.S.C. § 7601(a).   Ariz. Pub. 
Serv. Co. v. EPA, 562 F.3d 1116, 1119 n.1 (10th Cir. 2009) (noting the error).  
Section 301(a) authorizes the EPA Administrator “to prescribe such regulations as 
are necessary to carry out h[er] functions under this [Act].”   
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III. EPA’s NGS FIP Rulemaking 

EPA developed a FIP for NGS under the TAR, invoking its “discretionary 

authority explicitly granted . . . under sections 301(a) and 301(d)(4)” of the Act, 40 

C.F.R. § 49.11, to achieve further visibility improvement while accounting for 

NGS’s unique characteristics.  79 Fed. Reg. at 46,516, NPCA ER 4.  Reflecting the 

complexities posed by this situation, EPA’s rulemaking on BART requirements for 

NGS stretched over years.  SRP submitted an initial BART analysis for NGS to 

EPA in 2007, and EPA published an advance notice of proposed rulemaking in 

2009 to solicit comments on EPA’s initial cost and visibility modeling assessments 

for NGS.  74 Fed. Reg. 44,313, 44,316 (Aug. 28, 2009), EPA ER 153, 156.  On 

February 5, 2013, EPA published a proposed BART determination for nitrogen 

oxide (“NOx”) emissions from NGS, based on a five-factor BART analysis.  78 

Fed. Reg. at 8274, NPCA ER 264.  EPA proposed to determine that NOx BART 

for NGS was a plantwide emission limit of 0.055 lb/MMBtu, based on a 30-day 

rolling average, which EPA deemed to be achievable through installation and 

operation of costly SCR NOx control equipment on all three units.  Id. at 8288, 

NPCA ER 278.   

As EPA noted in the proposed rule, the CAA requires sources to meet 

traditional BART emission limits within five years after the SIP or FIP is approved 

or promulgated.  CAA § 169A(g)(4), 42 U.S.C. 7491(g)(4).  Recognizing NGS’s 

importance to Native American tribes and to affordable water supply in the 
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Southwest, EPA therefore also proposed for public comment a more flexible 

timeframe for compliance with visibility requirements.  78 Fed. Reg. at 8276, 

8284, NPCA ER 266, 274.  EPA proposed to do this through a combination of its 

authority under the TAR and the BART alternative provisions of the BART rules.  

Id. at 8289, NPCA ER 279.  The alternative EPA proposed would have established 

a NOx emission limit of 0.055 lb/MMBtu on one NGS unit per year beginning, 

sequentially, in 2021, 2022, and 2023.  Id. at 8289-90, NPCA ER 279-80.  EPA 

explained why it believed such an alternative would satisfy the BART rules’ 

requirement that a BART alternative achieve greater reasonable progress than 

would result from implementation of BART, i.e., the requirement that a BART 

alternative be “better than BART.”  Id. at 8290, ER 280.  EPA formulated that 

rationale in terms of a framework for evaluating potential BART alternatives for 

NGS and invited commenters to submit additional alternatives for consideration.  

Id. at 8290-91, NPCA ER 280-81. 

In response to this invitation, and prompted by concerns over the feasibility 

of EPA’s proposed BART determination, a group of stakeholders formed the 

“Technical Work Group on NGS” (“TWG”).  The TWG developed a new BART 

alternative representing a consensus position among the diverse interests 

represented.  See 79 Fed. Reg. at 46,516, NPCA ER 4.  The TWG was composed 

of representatives from CAWCD, the Environmental Defense Fund, the Gila River 
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Indian Community, the Navajo Nation, SRP (on behalf of itself and the other NGS 

owners), the Department of the Interior, and Western Resource Advocates.  Id.   

On October 22, 2013, after independently evaluating the TWG BART 

alternative, EPA published a supplemental proposed rule proposing to adopt a 

modified version of the TWG BART alternative for NGS.  78 Fed. Reg. at 62,509, 

NPCA ER 248.  The BART alternative contained in EPA’s supplemental proposal 

consists of an overall, cumulative NOx emissions cap of 494,899 tons that covers 

the period of 2009-2044, which is lower than the total emissions for that period 

under EPA’s February 2013 proposed BART determination.  Id. at 62,516, NPCA 

ER 255.  EPA determined that its proposed BART determination for NGS “would 

reduce [NOx] emissions by over 84 percent, or a total of 28,500 tons per year” and 

that the TWG alternative would achieve even “greater NOx emission reductions” 

than the proposed BART determination.  U.S. EPA Fact Sheet, Supplemental 

Proposal:  Best Available Retrofit Technology (BART) for Navajo Generating 

Station, Navajo Nation, at 2 (Sept. 25, 2013), Docket ID No. EPA-R09-OAR-

2013-0009-0183, AR 278, SRP ER 75.  The cap under the BART alternative 

clearly will require substantial and sustained NOx emission reductions from NGS.   

The cap includes two broad categories of additional requirements, termed 

Alternative A and Alternative B.  78 Fed. Reg. at 62,516-17 & Table 3, NPCA ER 

255-56.  Alternative A is broken out into three sub-alternatives, Alternative A1, 
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Alternative A2, and Alternative A3.  Id.  Which alternative applies depends, as 

explained below, on NGS’s future ownership structure.   

For Alternative A, two units must achieve an emission limit of 0.07 

lb/MMBtu by December 31, 2030.  The remaining requirements would be 

determined based on ownership scenarios: 

• Alternative A1.  If LADWP and Nevada Energy exit NGS by 

December 31, 2019, without selling their interests to a third party (i.e., 

to a party other than an existing NGS participant),5 and the Navajo 

Nation does not exercise its option to purchase a portion of the plant’s 

output, the NGS Participants would cease coal-fired generation at one 

unit at NGS by December 31, 2019. 

• Alternative A2.  If LADWP and Nevada Energy exit NGS by 

December 31, 2019, without selling to a third party, the Navajo 

Nation exercises its option to purchase a portion of the plant’s output, 

and the capacity associated with the Navajo Nation purchase can be 

recovered by implementing capacity upgrades at two of the units, the 

                                                 
5 Consistent with the FIP, LADWP and SRP in May 2015 completed negotiations 
regarding LADWP’s sale of its interest in NGS to SRP.  See Press Release, SRP, 
“SRP Seeks to Protect Future of Valuable Arizona Resource:  Board Approves 
Purchase of LADWP Ownership Share of NGS” (May 14, 2015), available at 
http://www.srpnet.com/newsroom/releases/051415.aspx   
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NGS Participants would cease coal-fired generation at one unit at 

NGS by December 31, 2019. 

• Alternative A3.  If LADWP and Nevada Energy exit NGS by 

December 31, 2019, without selling to a third party, the Navajo 

Nation exercises its option to purchase a portion of the plant’s output, 

and the capacity associated with the Navajo Nation purchase cannot 

be recovered by increasing capacity, the NGS participants would 

curtail capacity by an amount equivalent to the sum of LADWP’s and 

Nevada Energy’s interests minus the interest purchased by the Navajo 

Nation. 

Id. 

Alternative B would apply if an ownership scenario other than that 

associated with any one of Alternatives A1, A2, and A3 materializes.  Alternative 

B would apply if either (or both) LADWP or Nevada Energy were to remain an 

NGS owner or to sell its interest to a third party.  Id.  Under Alternative B, a 

second, lower NOx emission cap of 416,865 tons would apply from 2009 through 

the end of 2029 (in addition to the overall 2009‐2044 cap of 494,899 tons).  Id. at 

62,516, 62,517, NPCA ER 255, 256.  This additional cap would “ensure that NOx 

emission reductions are achieved under TWG Alternative B in a manner similar to 

TWG Alternative[s] A1-A3” and “would be equivalent to total NOx emissions over 

  Case: 14-73100, 06/26/2015, ID: 9590777, DktEntry: 95-1, Page 30 of 73



 

20 

2009-2029 that would be achieved under TWG Alternative A1, i.e., closure of one 

unit by December 31, 2019.”  Id. at 62,517, NPCA ER 256.  Alternative B does not 

specify precisely how the cap should be met (e.g., through a unit shutdown by a 

particular date) because the future ownership situation that would apply under 

Alternative B makes such specific measures impossible to determine ahead of 

time.  See id.  To assure compliance, Alternative B requires annual Emission 

Reduction Plans beginning December 31, 2019, when greater certainty will exist, 

to identify operating scenarios that could be implemented to meet the two NOx 

caps.  Id.  These plans must demonstrate that each operating scenario that could be 

implemented will achieve compliance with the Alternative B NOx caps.  Id.      

 On August 8, 2014, EPA promulgated its final rule based on its 

supplemental proposed rule.  79 Fed. Reg. at 46,514, NPCA ER 2.  EPA 

determined that either Alternative A or Alternative B would achieve greater 

reasonable progress toward natural visibility conditions than would the 0.055 

lb/MMBtu NOx BART limit that EPA had proposed in its February 2013 proposed 

rule.  Id. at 46,514, 46,533, NPCA ER 2, 21.  By including these alternatives, the 

NGS FIP covers not only the first ten-year regional haze planning period, as most 

regional haze implementation plans do; it includes a long-term strategy that 

governs the facility for the foreseeable future, spanning three decades.  The 

compliance options that the FIP provides, while preserving flexibility essential to 
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account for future ownership changes, will achieve greater NOx emission 

reductions than would EPA’s initial proposed rule.  Id. at 46,533, NPCA ER 21.  

Further, EPA included in the final FIP an enforceable provision that, under all 

compliance options, requires NGS to shut down if the FIP’s NOx emission cap is 

exceeded before December 31, 2044—a requirement that provides additional 

assurance that the FIP will achieve greater emission reductions than traditional 

BART.  Id. at 46,518-19, NPCA ER 6-7.  Moreover, under Alternative B in the 

final FIP, if NGS’s cumulative NOx emissions exceed the 2009-2029 cap at any 

time before December 31, 2029, NGS would have to cease operation.  Id.  And the 

final FIP makes clear that by December 22, 2044, the owners must cease all 

conventional coal-fired electricity generation at NGS.  Id. at 46,518, NPCA ER 6.   

STANDARD OF REVIEW 

SRP adopts EPA’s standard-of-review discussion.  EPA Br. at 21-25. 

SUMMARY OF ARGUMENT  

EPA promulgated a FIP for NGS that properly accounts for the facility’s 

unique role in the region, the federal laws that authorized NGS’s construction and 

that rely on NGS power to effectuate tribal water settlements, and the CAA’s 

visibility improvement provisions.  To do so, EPA properly applied its 

discretionary authority under the CAA and the TAR to develop a FIP that contains 

those provisions the Agency determined are “necessary or appropriate” for a 

facility located on tribal lands that serves as a critical piece of infrastructure and a 
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mainstay of the tribal economies of the Navajo Nation and other Native American 

tribes.  The discretion EPA asserted under the TAR comports with the text of the 

CAA and the TAR itself.  Indeed, Petitioners’ attempt to challenge EPA’s 

discretionary authority under the TAR amounts to a time-barred collateral attack 

on the TAR itself. 

Moreover, the FIP is consistent with and advances the purpose of the CAA’s 

visibility provisions and EPA’s regional haze rules.  The FIP ensures reasonable 

progress toward the CAA’s goal of eliminating anthropogenic visibility 

impairment in mandatory class I areas.  In fact, it provides for greater reasonable 

progress than would EPA’s proposed NOx BART determination for NGS.  

Although the FIP provides more than one avenue by which the NGS owners may 

achieve this greater reasonable progress, there is no question that that progress will 

occur regardless of the avenue that is chosen.  EPA demonstrated, consistent with 

the requirements of EPA’s BART alternative rules, that the FIP will yield more 

emission reductions than BART could require.  The clear weight of evidence 

supports the finding that the FIP is “better than BART” at achieving reasonable 

progress.  

EPA also supported its determination that an emission limit for NGS’s PM 

emissions under the BART rules is not necessary or appropriate under the TAR.  

The record supports EPA’s determination that NGS’s PM emissions are already 
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well-controlled and that implementation of another, already-promulgated CAA 

requirement will result in even greater PM reductions at NGS.  EPA’s 

determination not only is within EPA’s discretionary authority under the TAR but 

also comports with EPA’s BART Guidelines. 

Petitioners’ arguments rest on mistaken views both of EPA’s authority under 

the TAR and of the BART rules.  Petitioners present no valid argument for setting 

aside the NGS FIP.  The Court therefore should deny the petitions for review. 

ARGUMENT 

I. EPA’s Promulgation of the NGS FIP Was Within Its Discretion Under 
the TAR.   

As described above, NGS is unlike other electricity generating facilities in 

the country.  Its construction was called for by an Act of Congress.  Its continued 

operation ensures the federal government’s compliance with water rights 

settlements negotiated with Native American tribes and codified in federal law and 

would avoid disruption of water supplies in Arizona as well as other hardships for 

the many businesses, individuals, and tribes that rely on NGS for affordable 

electricity and tribal funds. 

In enacting section 301(d) of the CAA, Congress recognized that application 

of CAA provisions intended for states to Native American tribes could create 

inequities and unworkable situations with respect to facilities on tribal lands.  

Accordingly, section 301(d)(4) provides that   
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[i]n any case in which the Administrator determines that 
the treatment of Indian tribes as identical to States is 
inappropriate or administratively infeasible, the 
Administrator may provide, by regulation, other means 
by which the Administrator will directly administer such 
provisions so as to achieve the appropriate purpose.   

42 U.S.C. § 7601(d)(4) (emphases added); see 40 C.F.R. § 49.11 (describing CAA 

sections 301(a) and 301(d)(4) as the source of “the discretionary authority 

explicitly granted to the Administrator”).  EPA promulgated the TAR to implement 

this provision.  The TAR provides: 

the Administrator, pursuant to the discretionary authority 
explicitly granted to the Administrator under sections 
301(a) and 301(d)(4): 

(a) Shall promulgate without unreasonable delay such 
Federal implementation plan provisions as are necessary 
or appropriate to protect air quality, consistent with the 
provisions of sections 304(a) [sic6] and 301(d)(4), if a 
tribe does not submit a tribal implementation plan 
meeting the completeness criteria of 40 CFR part 51, 
appendix V, or does not receive EPA approval of a 
submitted tribal implementation plan. 

40 C.F.R. § 49.11 (emphases added).  Thus, EPA has discretionary authority under 

the CAA and the TAR to determine whether, and in what form, it is necessary or 

appropriate to apply a given CAA program or provision to a facility located on 

tribal lands to protect air quality, id., in order “to achieve the appropriate purpose” 

under the Act, 42 U.S.C. § 7601(d)(4).  In its FIP for NGS, EPA did precisely that.   

                                                 
6 As noted above, the reference to section 304(a) is a scrivener’s error and is 
intended to refer to section 301(a), cited in the introductory clause of section 49.11. 
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As EPA observed in its 2013 proposed rule, imposing traditional BART for 

NOx emissions would be inappropriate or infeasible at NGS.  78 Fed. Reg. at 

8288, NPCA ER 278 (“EPA recognizes that the circumstances related to NGS 

create unusual and significant challenges for a 5-year compliance schedule.  We 

therefore have considered other options that are consistent with the CAA and [the 

regional haze rule], that also provide for a more flexible, extended compliance 

schedule.”).  EPA therefore described a potential BART alternative and solicited 

submittal of additional proposed alternatives from the public.  In promulgating the 

FIP, EPA acted pursuant to its CAA and TAR discretion to adopt a BART 

alternative for NGS that is “necessary or appropriate,” in light of the unique 

circumstances of and interests served by NGS, to accomplish the appropriate 

purpose of achieving reasonable progress toward natural visibility conditions. 

The only way the NGS FIP differs from typical implementation plans 

imposing BART or BART alternatives concerns the compliance schedule the FIP 

establishes.  As described above, the CAA requires compliance with a traditional, 

source-specific BART determination within five years after approval of the SIP 

that contains that determination.  CAA §§ 169A(b)(2)(A), 169A(g)(4), 42 U.S.C. 

§§ 7491(b)(2)(A), (g)(4).  That deadline is inapplicable here because EPA 

promulgated a BART alternative, not BART.  See EPA Br. at 25-27. 
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A BART alternative is subject to different compliance-timeframe 

requirements.  A BART alternative must require “that all necessary emission 

reductions take place during the period of the first long-term strategy for regional 

haze.”  40 C.F.R. § 51.308(e)(2)(iii).  While the NGS FIP calls for emission 

reductions within the period of the only “long-term strategy” that the FIP 

establishes for NGS, the TAR in any event authorizes EPA to adopt an alternative 

compliance timeframe for NGS, as necessary or appropriate to protect air quality, 

that is not limited to the compliance timeframes that would govern if the TAR 

were inapplicable.  See 79 Fed. Reg. at 46,517-18, NPCA ER 5-6.   

Considering the substantial uncertainties facing NGS and its crucial role in 

the region, EPA determined that additional time to implement the CAA’s visibility 

provisions was appropriate.  EPA further determined that such an outcome was 

consistent with the overall programmatic requirements of the CAA itself, noting 

that states and regulated sources subject to state regulatory jurisdiction had nearly 

20 years from issuance of EPA’s 1999 regional haze rules to design and implement 

BART alternatives, a period of time that had not been made available to NGS.  Id. 

at 46,517, NPCA ER 5.  Taking these considerations into account, EPA properly 

determined that providing a compliance period for NGS that would extend beyond 

2018 was “consistent with the general programmatic requirements” of the Act’s 

regional haze provisions, including the BART alternative provisions.  Id.  Such 
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findings are also consistent with EPA’s obligations under section 301(d)(4) of the 

Act and the TAR and triggered the Agency’s authority to promulgate FIP 

provisions for NGS it determined are necessary or appropriate to protect air quality 

consistent with the goals of the Act’s visibility program.   

Petitioners claim this limited use of EPA’s discretionary authority under 

section 301(d)(4) and the TAR was unlawful.  The To’ Nizhoni Ani (“TNA”) 

Petitioners argue that the FIP fails “to achieve the appropriate purpose” of the 

regional haze program because, in their view, it would delay “achieve[ment] [of] 

natural visibility conditions . . . until . . . 63 years after Congress’ goal of the year 

2064.”  TNA Br. at 44-45 (emphasis and internal quotation marks omitted).7  

Setting aside the facts that the FIP requires NGS to achieve substantial NOx 

reductions prior to 2044 and the NGS owners to cease conventional coal-fired 

electricity generation by 2044—a full two decades before the 2064 goal—

Petitioners misconstrue the regional haze program’s purpose and requirements.   

Congress established an objective of “reasonable progress” toward natural 

visibility conditions, and EPA determined, with ample record support, that the 

NGS FIP will provide reasonable progress—indeed, greater reasonable progress 

than BART would.  79 Fed. Reg. at 46,533, NPCA ER 21.  Contrary to Petitioners’ 

assertion, Congress did not establish a 2064 deadline for achieving natural 

                                                 
7 Petitioner Vincent Yazzie’s opening brief generally parallels the TNA 
Petitioners’ brief and therefore is not separately cited herein. 
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visibility; that goal appears only in EPA regulations and is an analytical tool used 

in the process of considering factors for assessing reasonable progress for given 

areas.  See 40 C.F.R. § 51.308(d)(1)(i)(B), (ii).  The regional haze regulations 

authorize longer timeframes for achieving natural visibility conditions when such 

timeframes are “reasonable” under the circumstances.  Id. § 51.308(d)(1)(ii).   

In any event, as noted above, the Act’s “natural visibility goal is not a 

mandate, it is a goal.”  Am. Corn Growers, 291 F.3d at 10 (emphasis in original).  

As EPA explained in promulgating the reasonable progress rules, “this goal serves 

as the foundation for analytical tools to be used by the states to set reasonable 

progress goals.”  Id. (citing 64 Fed. Reg. at 35,732-33).  Accordingly, no support 

exists for any claim by Petitioners that the rules “mandate attainment of the 

national goal” in any or all class I areas by 2064 or any other specific date.  Id. 

(emphasis in original).   

The NPCA Petitioners suggest EPA invoked the TAR as a means to 

“disregard the requirements of the Act.”  NPCA Br. at 37.  Far from disregarding 

the CAA, EPA assessed the generally applicable requirements under the CAA and 

made a record-based determination that the compliance timeframe typically 

applied to BART alternatives under EPA’s BART rules is, pursuant to the TAR, 

not necessary or appropriate in NGS’s case.  That is precisely the kind of Agency 

exercise of discretionary authority that the CAA and the TAR contemplate.   
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Petitioners acknowledge that “[t]he Clean Air Act and the [TAR] allow 

tribes and EPA flexibility in the administration of the Act,” but they attempt to 

limit that conceded flexibility to what they denominate as procedural matters.  Id.; 

TNA Br. at 44.  Substantive requirements, they assert, must be implemented 

inflexibly even if the result is entirely impracticable.  See NPCA Br. at 37-38.  This 

interpretation of the CAA and the TAR is fatally flawed.   

First, the CAA draws no clear line, and establishes no clear basis for 

distinguishing, between its procedural and its substantive requirements.  In any 

event, in describing the provisions with which it is concerned, section 301(d) 

speaks of “functions . . . [that] pertain to the management and protection of air 

resources” and authorizes EPA to “promulgate regulations which establish the 

elements of tribal implementation plans and procedures for approval or 

disapproval of tribal implementation plans.”  CAA § 301(d)(2)(B), (d)(3), 42 

U.S.C. § 7601(d)(2)(B), (d)(3) (emphases added).  This language does not support 

any theory that would limit EPA discretion to procedural matters.  

Moreover, the TAR provisions on which Petitioners rely—40 C.F.R. §§ 

49.1, 49.4, and 49.7, see NPCA Br. at 38-39; TNA Br. at 44 & n.32— are not 

determinative of the issue Petitioners raise.  Those provisions’ focus is the 

procedures that apply when tribes act in the role that the CAA otherwise assigns to 

states.  The Navajo Nation did not act in that capacity here, and thus those 
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provisions of the TAR are not at issue.  The provisions that are at issue—the 

provisions that EPA invoked and that are central to this litigation—are virtually 

ignored by Petitioners.  See NPCA Br. at 38, 39 (making only passing reference to 

CAA § 301(d)(4) and 40 C.F.R. § 49.11).  As discussed above, those provisions 

make clear that Congress granted EPA “discretionary authority” to determine the 

implementation plan provisions that are “necessary or appropriate to protect air 

quality” on tribal lands  40 C.F.R. § 49.11.  EPA properly made all the requisite 

findings with respect to NGS and crafted an appropriate and limited remedy. 

The U.S. Court of Appeals for the Tenth Circuit has affirmed EPA’s 

interpretation of the TAR.  The court upheld EPA’s promulgation of a FIP for 

another facility (FCPP) located within the Navajo Nation against a challenge by 

environmental organizations that argued that “any gap-filling federal plan must 

also have the same substantive requirements applicable to [state plans].”  Ariz. 

Pub. Serv., 562 F.3d at 1124 (internal quotation marks omitted).  The court 

rejected that argument, holding that the TAR gives EPA “explicit ‘discretionary 

authority’” to determine “what rulemaking is necessary or appropriate to protect air 

quality and . . . to promulgate such rulemaking.”  Id. at 1125.  EPA’s TAR 

discretion includes authority to promulgate a plan that does not meet the 

completeness criteria in EPA’s CAA regulations.  Id.   
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Petitioners attempt to limit this holding, arguing it should not apply here 

because, in their view, the final NGS FIP is not as stringent as EPA’s proposed 

FIP.  TNA Br. at 42.  They also assert that the Tenth Circuit held only that EPA 

need not follow all procedural requirements of the CAA, NPCA Br. at 41, even 

though the court’s decision expressly rejected the argument that EPA, in using its 

TAR authority, must implement “the ‘same substantive requirements’” as a state or 

tribe.  Ariz. Pub. Serv. Co., 562 F.3d at 1124 (emphasis added); but see id. at 1126 

(in promulgating the TAR, “EPA did not intend to self-impose a duty to implement 

all measures otherwise required for states and tribes”) (emphasis in original).  

According to Petitioners, the NGS FIP creates “a slippery slope”; they speculate 

that EPA’s reasoning could be used “to justify any decision that strays from Clean 

Air Act substantive requirements.”  NPCA Br. at 42.  Petitioners’ arguments are 

meritless.   

 First, as EPA explains, neither the TAR nor Arizona Public Service supports 

the notion that EPA’s TAR discretionary authority is limited to promulgation of 

more stringent provisions or to departures from otherwise-required procedures.  

EPA Br. at 39-40.  In any event, as discussed above, EPA in the NGS FIP did 

promulgate more stringent emission reduction requirements.  As for speculation 

about possible future cases, this Court is faced only with this EPA decision and not 

any other scenario Petitioners may imagine.  The question for the Court is whether 
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EPA in this rulemaking lawfully applied the CAA and the relevant regulations 

using its TAR authority.  As EPA’s brief explains, the Agency did so here.  See id. 

at 40-41.   

Second, the assertion that EPA’s reasoning here could justify “any” other 

administrative decision is unfounded.  The TAR states a clear standard governing 

EPA’s exercise of discretion, authorizing “such Federal implementation plan 

provisions as are necessary or appropriate to protect air quality.”  40 C.F.R. § 

49.11(a).  While broadly worded, this “necessary or appropriate” standard is not 

unlike many statutory and regulatory criteria governing agency decision-making.  

In any future rulemaking in which it exercises its TAR discretion, EPA would have 

to develop a record applying that standard to the facts before it and to articulate a 

reasoned decision.  See EPA Br. at 41 n.11.  That is exactly what EPA did here. 

Petitioners further argue that EPA could not rely on the TAR at all to 

promulgate the NGS FIP because, in their view, the TAR does not apply here.  

TNA Br. at 38-40.  They claim the Tribe contractually waived the right to regulate 

NGS and, in doing so, lost its status as a tribe “eligible” to adopt a TIP under the 

TAR.  If a tribe is not “eligible,” they argue, the TAR does not apply.  Petitioners’ 

argument cannot be reconciled with the language of the CAA or the TAR.   

Section 301(d)(4) of the Act states that EPA is to promulgate FIP provisions 

to administer directly CAA programs on tribal lands “[i]n any case in which the 
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Administrator determines that the treatment of Indian tribes as identical to States is 

inappropriate or administratively infeasible.”  42 U.S.C. § 7601(d)(4) (emphasis 

added).  And the TAR states that EPA shall promulgate a FIP “if a tribe does not 

submit a tribal implementation plan.”  40 C.F.R. § 49.11(a) (emphasis added).  

Neither the Act nor the TAR premises EPA’s regulatory authority on a tribe’s 

eligibility to submit a TIP.8   

If Petitioners’ contention were correct, EPA would have no authority to 

impose any regional haze requirements on NGS.  See EPA Br. at 31-33.  As noted 

above, EPA’s only other legal basis for promulgating a FIP—i.e., section 110(c)(1) 

of the CAA, 42 U.S.C. § 7410(c)(1)—applies only where a state defaults on its 

obligation to submit an approvable plan.  Section 110(c)(1) thus does not apply 

here and could not authorize any regulation of NGS.  Accordingly, if Petitioners 

are correct and the TAR does not apply here, Petitioners—on the basis of their own 

                                                 
8 The cases Petitioners cite do not support their argument.  Salt River Project 
Agricultural Improvement & Power District v. Lee, 672 F.3d 1176 (9th Cir. 2012), 
addressed exclusively whether the Navajo Nation was a necessary party to an 
employment action.  Similarly, Arizona Public Service Co. v. Aspaas, 77 F.3d 
1128, 1135 (9th Cir. 1995), and Salt River Project Agricultural Improvement & 
Power District v. Lee, No. CV-08-08028, 2013 WL 321884, at *16 (D. Ariz. Jan. 
28, 2013), address only the Navajo Nation’s power to subject lessees to 
employment regulations.  These cases are doubly irrelevant:  they say nothing 
about whether the Navajo Nation is an “eligible” tribe under the CAA and the TAR 
and, in any event, as discussed in text above, the question of “eligibility” does not 
determine the nature and scope of EPA’s FIP rulemaking authority in the instant 
case. 
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argument—lack standing because this Court could not order any relief that could 

remedy any alleged injury from purported insufficiency of regulation.  

Ultimately, Petitioners’ arguments reflect their disapproval of the policy 

Congress enacted into law in section 301(d) of the CAA and the specific choices 

EPA made when it promulgated the TAR with its discretionary authority and 

flexibility.  Their interpretation of the TAR would drain the rule of all meaning.  In 

that respect, Petitioners’ challenges to the NGS FIP rest on an impermissible 

collateral attack on the TAR itself.  See, e.g., Ala. Envtl. Council v. Adm’r, EPA, 

711 F.3d 1277, 1293-94 (11th Cir. 2013); Dep’t of Health & Human Servs. Family 

Support Admin. v. Fed. Labor Relations Auth., 920 F.2d 45, 49 (D.C. Cir. 1990).  

EPA published the TAR in the Federal Register in 1998, and, under section 

307(b)(1) of the CAA, 42 U.S.C. § 7607(b)(1)—requiring any petition for review 

of a final EPA rule under the Act to be filed within 60 days after the rule appears in 

the Federal Register—the time to challenge that rule expired 17 years ago.   

In sum, the NGS FIP comports with the CAA and the TAR, and Petitioners’ 

arguments to the contrary should be rejected. 

II. Petitioners Do Not Demonstrate that the FIP Conflicts with Any 
Substantive Requirement of the BART Rules. 

One fundamental criterion governs evaluation of the adequacy of a BART 

alternative:  that the alternative “will achieve greater reasonable progress” toward 

visibility improvement than would BART.  40 C.F.R. § 51.308(e)(2)(i).  The FIP 
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for NGS satisfies that requirement.  In support of the FIP, EPA compared the 

emission reductions that would result under Alternatives A and B to the Agency’s 

proposed NOx BART emission limit of 0.055 lb/MMBtu.  79 Fed. Reg. at 46,518, 

NPCA ER 6.  EPA concluded that the BART alternative’s 2009-2044 NOx 

emission cap, along with the various operating scenarios outlined under the BART 

alternative, would be “better than BART” and therefore promulgated Alternatives 

A and B as elements of the FIP for NGS.  Id.   

EPA presented its assessment of this BART alternative in its supplemental 

proposed rule, in which the Agency calculated a BART benchmark against which 

to compare Alternatives A and B.  78 Fed. Reg. at 62,516, NPCA ER 255.  To do 

so, EPA assumed a July 1, 2014 effective date and a July 1, 2019 compliance 

deadline for a final BART FIP for NGS.9  EPA then calculated the amount of NOx 

emissions that would result from applying its proposed BART emission limit over 

the period of 2009 to 2044.  Id.  In doing so, EPA properly took account of SRP’s 

early and voluntary installation of NOx emission controls at NGS in the 2009-2011 

                                                 
9 The later the effective date, the fewer emission reductions will be achieved 
through traditional BART.  See 78 Fed. Reg. at 62,515-16, NPCA ER 254-55.  
Thus, a later effective date translates into a higher total NOx tonnage benchmark 
against which to compare any BART alternative.  As noted above, EPA took final 
action in the NGS FIP rulemaking on August 8, 2014, and the final rule has an 
effective date of October 7, 2014 (rather than July 1, 2014), see 79 Fed. Reg. 
46,514, meaning that Alternatives A and B would perform even better against 
BART than EPA’s calculations projected.  

  Case: 14-73100, 06/26/2015, ID: 9590777, DktEntry: 95-1, Page 46 of 73



 

36 

period.  Id.  EPA’s calculations produced a BART benchmark of 494,899 tons of 

NOx emissions over the 2009-2044 period.  Id.   

The TWG developed its BART alternative with this benchmark in mind and 

relied on a total NOx emission cap of 494,899 tons.  As described above, however, 

the FIP goes further and includes four potential operating scenarios that will ensure 

that total NOx emissions remain below that overall cap.  Id.  EPA calculated 

expected emissions from 2009 to 2044.  Id. at 62,517, NPCA ER 256.  The Agency 

based its calculations for Alternatives A1, A2, and A3 on average annual heat input 

for 2001-2012 and NOx emission data for 2011-2012 and incorporated new 

emission rate limits and unit shutdowns in later years, as called for by each of these 

operating scenarios.  Id.  These calculations showed that each of the A alternatives 

would produce an amount of NOx emissions that beats the BART benchmark by a 

substantial margin.  Id.    

EPA took a different approach in its evaluation of Alternative B and its two 

NOx caps, which apply over 2009-2029 and 2009-2044, respectively.  To assess 

the adequacy of Alternative B, EPA calculated a range of various operating 

scenarios that could meet both caps, including installation of selective catalytic 

reduction (“SCR”) controls designed to achieve NOx emission rates of 0.07 

lb/MMBtu and 0.055 lb/MMBtu, as well as curtailment of operations and 

combinations of technological and operational options, all at different points in the 
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life of NGS.  Id.  Based on this assessment, EPA concluded that there were many 

viable paths under Alternative B to ensure greater total NOx emission reductions 

than BART.  Id.  To ensure that one of those viable paths is ultimately 

implemented, EPA included a requirement that the NGS owners or operator submit 

annual Emission Reduction Plans to EPA to identify the potential emission 

reduction measures and operating scenarios to comply with the NOx caps and to 

demonstrate that those measures will result in the necessary NOx reductions.  79 

Fed. Reg. at 46,554, NPCA ER 42. 

Going even further to ensure that implementation of Alternatives A and B 

would result in better-than-BART NOx emission reductions, EPA added an annual 

heat input reporting requirement and an annual requirement to report cumulative 

NOx emissions relative to the cap.  78 Fed. Reg. at 62,517, NPCA ER 256.  EPA 

noted that any unit curtailment or unit shutdown “would result not only in NOx 

reductions, but also in reductions of other . . . air pollutants, such as sulfur dioxide 

(SO2), particulate matter, and mercury.”  Id. at 62,516, NPCA ER 255.  Some of 

these other emission reductions (in particular, reductions of SO2 and particulate 

matter emissions) also will contribute to visibility improvement, and the prospect 

of reductions in those emissions further supports a finding that these alternatives 

will result in greater reasonable progress than BART.   
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Taking all of these considerations into account, EPA proposed to determine 

that “[t]he weight of evidence, including possible operating scenarios and the 

reporting requirements . . ., indicate that NGS can be reasonably expected to 

remain below the 2009-2029 and 2009-2044 NOx Caps.”  Id. at 62,517, NPCA ER 

256.    

EPA promulgated a final FIP based on its proposed analysis.  The final FIP, 

however, included additional safeguards to further ensure better-than-BART 

performance.  For instance, EPA included in the final FIP a provision “that 

requires the operator of NGS to cease conventional coal-fired generation by 

December 22, 2044.”  79 Fed. Reg. at 46,532, NPCA ER 20.  As discussed above, 

EPA also included in the final FIP a federally enforceable provision that requires 

NGS to shut down if the NOx cap is reached, thereby providing additional 

assurance that the BART alternative will result in fewer emissions than EPA’s 

proposed BART determination.     

Despite EPA’s extensive analyses, Petitioners contend that the FIP does not 

provide for greater reasonable progress than BART.  Petitioners raise three 

arguments:  (1) that the FIP fails the three tests that EPA’s BART rules provide for 

demonstrating that a BART alternative will achieve greater reasonable progress 

than BART; (2) that the FIP is inconsistent with implementation deadlines set out 
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in the BART rules; and (3) that the BART benchmark EPA used to evaluate 

Alternatives A and B is flawed.  Each of these arguments fails. 

A. EPA Demonstrated that the FIP Satisfies the Regional Haze 
Rules’ “Greater Reasonable Progress” Test. 

Petitioners argue that EPA failed to conduct a better-than-BART analysis as 

required by the BART rules.  NPCA Br. at 22.  The BART rules provide three 

different ways by which to compare a BART alternative to BART and to 

demonstrate that the alternative will achieve greater reasonable progress than 

BART would achieve.   

First, pursuant to 40 C.F.R. § 51.308(e)(2)(i)(E), EPA may approve a BART 

alternative when it finds, based on the “the clear weight of evidence[,] that the . . . 

alternative measure achieves greater reasonable progress than would be achieved 

through the installation and operation of BART at the covered sources.”   

Section 51.308(e)(3) of the regulations authorizes a separate, alternative 

approach consisting of two related but independent tests, each of which applies in 

distinct circumstances.  The first of these section 51.308(e)(3) tests applies when 

“the distribution of emissions” that would result under the BART alternative being 

considered “is not substantially different” from the distribution of emissions that 

would occur under BART, such as when all of the emission reductions under the 

BART alternative would come from the same facility (i.e., the same location) that 

would otherwise be subject to BART.  In that circumstance, a showing that the 
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BART alternative “results in greater emission reductions” than BART satisfies the 

BART alternative requirement.  40 C.F.R. § 51.308(e)(3).   

The second of the section 51.308(e)(3) tests applies when “the distribution 

of emissions” under the BART alternative would differ significantly from the 

distribution of emissions that would occur with implementation of BART—as 

might be the case, for example, with a BART alternative that uses emission 

reductions from facilities that are not subject to BART to offset emissions from a 

facility that (absent the BART alternative) would be subject to BART.  In such a 

circumstance, a state or EPA may demonstrate that a BART alternative is better 

than BART by conducting emission-dispersion computer modeling that shows no 

visibility degradation in any affected class I area and an overall improvement in 

visibility compared to BART over all affected class I areas.  Id. § 51.308(e)(3)(i), 

(ii).  

The record and EPA’s brief demonstrate that EPA properly applied the 

greater reasonable progress tests provided for in its BART alternative rules.  EPA 

Br. at 44-50.  As called for under the 40 C.F.R. § 51.308(e)(2)(i)(E) weight-of-

evidence test, EPA conducted a thorough evaluation of Alternatives A and B and 

provided additional safeguards to ensure emission reductions down to a level 

below the NOx cap would be achieved.  As a result of its evaluation, EPA 

determined that the clear weight of evidence supported a determination that 
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Alternatives A and B were better than BART.  78 Fed. Reg. at 62,517, NPCA ER 

256.  This finding alone satisfied the requirements of the BART rules.10   

EPA went further, however.  Applying 40 C.F.R. § 51.308(e)(3), EPA also 

demonstrated that the distribution of emissions under Alternatives A and B would 

not “substantially differ[]” from the distribution of emissions under BART and that 

                                                 
10 Petitioners do not appear to recognize that the 40 C.F.R. § 51.308(e)(2)(i)(E) 
clear-weight-of-evidence standard is an independent standard by which EPA may 
approve a BART alternative.  NPCA Br. at 22 (stating that a BART alternative can 
be approved only pursuant to 40 C.F.R. § 51.308(e)(3)); but see id. at 10 
(acknowledging that EPA can approve a BART alternative based on the clear 
weight of the evidence).  The text of the BART rules plainly provides that a BART 
alternative can be approved based on “[a] determination under paragraph (e)(3) of 
this section [i.e., section 51.308] or otherwise based on the clear weight of 
evidence that the . . . alternative measure achieves greater reasonable progress than 
would be achieved through the installation and operation of BART.”  40 C.F.R. § 
51.308(e)(2)(i)(E) (emphasis added). 
 The Tenth Circuit recently confirmed that, as the regulations’ plain text 
indicates, sections 51.308(e)(2)(i)(E) and 51.308(e)(3) establish distinct and 
independent bases for approving BART alternatives:   
 

[T]he regulation establishes two ways that a state can 
compare a . . . [BART alternative] program to BART. 
The state can use the two quantitative methods stated in § 
51.308(e)(3) or apply a qualitative standard (the clear 
weight of evidence).  See 71 Fed. Reg. at 60,622 [EPA’s 
BART alternatives rule] (“With respect to the use of a 
‘weight of evidence’ approach as an alternative to the 
methodology of section 51.308(e)(3), we support the use 
of such a test as an alternative to the methodology set 
forth in section 51.308(e)(3).”). 

 
WildEarth Guardians v. EPA, 770 F.3d 919, 934 (10th Cir. 2014).  In any event, as 
discussed herein, although EPA was not required to make a showing under more 
than one of the applicable BART-alternative tests, it did so.   
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“the alternative measure results in greater emission reductions” than its BART 

benchmark.  Thus, Alternatives A and B, as promulgated in the FIP, satisfied the 

BART alternative requirements contained in both section 51.308(e)(2)(i)(E) and 

section 51.308(e)(3), even though EPA had no obligation to make that dual 

showing. 

Confronted with EPA’s findings under the first and second tests provided for 

under EPA’s rules and the evidence in the record supporting those findings, 

Petitioners resort to arguing that the third greater-reasonable-progress test, which 

requires emission distribution modeling, is alone controlling here and that 

Alternatives A and B could not have passed it.  NPCA Br. at 27-31, TNA Br. at 32.   

As explained above, the BART rules require modeling to support approval 

of a BART alternative only when the distribution of emissions under the 

alternative would significantly differ from the distribution of emissions that would 

result from implementation of BART.  Petitioners claim that, because Alternatives 

A and B will achieve emission reductions over a different time period than EPA’s 

BART benchmark would, there is a difference in “temporal distribution” of 

emissions, purportedly triggering a requirement of modeling.  NPCA Br. at 27; 

TNA Br. at 31.   

EPA’s rules never mention “temporal distribution” —a phrase Petitioners 

coin—and are concerned only with differences in geographic distribution.  Indeed, 
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every reference in the preambles to EPA’s BART rules is to differences in 

geographic distribution:   

• 64 Fed. Reg. at 35,742 n.109:  “[T]he State may undertake a regional 

modeling analysis that simulates least-cost market trades to predict the 

geographic distribution of the emission reductions that could be 

achieved through a market trading program and the resultant 

improvement in visibility at different Class I areas” (emphasis added).  

• 70 Fed. Reg. at 39,136:  Describing the better-than-BART test thus:  

“First, if the geographic distribution of emissions reductions from the 

two programs is expected to be similar, the comparison can be made 

based on emissions alone.”  (Emphasis added.) 

• Id. at 39,137:  “Specifically, the guidelines provided that States could 

first look at the geographic distribution of emissions under the trading 

program.”  (Emphasis added.)  

• Id. at 39,138:  Declining to define more specifically the “degree of 

difference in the geographic distribution of emissions necessary to 

trigger application of the two prong test” (emphasis added). 

• Id. at 39,140:  Noting “some differences in the geographic 

distribution of [emission] reductions” between application of EPA’s 

Clean Air Implementation Rule and BART (emphasis added).   
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Petitioners cite no authority to support the notion or existence of a “temporal 

distribution” component of the better-than-BART test.  No such component exists.   

First, as EPA notes, the BART rules expressly contemplate that a BART 

alternative will be implemented over a different timeframe than traditional BART.  

EPA Br. at 52.  An extended compliance period is, in fact, a key feature of BART 

alternatives and often the driving reason why sources, like NGS, agree to more 

stringent emission reductions than they could otherwise be compelled to make 

under the BART rules.  If 40 C.F.R. § 51.308(e)(3) incorporated a temporal 

distribution test, the BART alternative provisions would themselves be 

undermined.   

Second, a requirement to conduct modeling when a BART alternative SIP 

implicates different temporal distributions is unnecessary.  As EPA explained in 

the final rule, “[i]t is not necessary to model the visibility impacts of the TWG 

Alternative and BART” to discover that implementation of the BART alternative 

and implementation of BART would result in emission reductions, and thus 

visibility changes, occurring at different times.  79 Fed. Reg. at 46,533, NPCA ER 

21; see also EPA Br. at 50.  In any event, as noted above, EPA has distinct and 

independent authority to approve a BART alternative under the clear-weight-of-

evidence standard, which also does not require modeling.   
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For all of these reasons, EPA adequately demonstrated that the FIP will 

achieve greater reasonable progress than BART. 

B. The FIP Does Not Violate Any Statutory or Regulatory Deadline. 

The fact that the FIP caps emissions over an extended period, stretching 

from 2009 to 2044, is a particular strength of the plan.  No other FIP or SIP has 

imposed such all-encompassing regulation pursuant to the CAA’s visibility 

program.  The substantial emission reductions the FIP will achieve could not have 

been required through application of BART.  Indeed, the FIP very foreseeably 

could cause a unit to shut down or substantially curtail operations, a result far more 

stringent than any BART limit could achieve.  Nevertheless, Petitioners appear to 

view emission reductions that will be required after 2018 as flaws, rather than as 

important visibility-enhancing features, in EPA’s plan.11  They argue that because 

some of the emission reductions required by the FIP could come later than five 

years after the date the FIP was promulgated, the FIP’s BART alternative conflicts 

with EPA’s rules.  It does not, and the provisions Petitioners cite do not support 

their contention. 

                                                 
11 Counterintuitively, the NPCA Petitioners also suggest the FIP is flawed because 
it does not address emission reduction requirements beyond 2044.  NPCA Br. at 15 
n.7.  There is no requirement that the FIP do so, and, indeed no other BART 
alternative rule addresses emission reductions as comprehensively as does the NGS 
FIP.  Moreover, the FIP does require NGS to cease conventional coal-fired 
operations in 2044 and further explains that, if it were to recommence operation 
thereafter, the plant would have to satisfy “all applicable regulatory and permitting 
requirements in existence at that time.”  79 Fed. Reg. at 46,519 n.34, NPCA ER 7. 
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Petitioners primarily argue that EPA’s FIP is unlawful because it fails to 

require compliance with BART emission limits within five years after its 

promulgation.  NPCA Br. at 24; TNA Br. at 28, 33-34.  As EPA explains, the five-

year BART compliance deadline does not apply to the FIP.  See EPA Br. at 25-27.  

The rule could not be clearer:  it does not promulgate a BART determination; it 

promulgates a BART alternative.  79 Fed. Reg. at 46,514, NPCA ER 2 (EPA has 

“finalize[d] an alternative to BART” and “is not finalizing our proposed BART 

determination for NGS”).  BART alternatives are not subject to the five-year 

compliance deadline that applies to traditional BART. 

The TNA Petitioners also argue that the FIP is unlawful because it does not 

require “NGS . . . to install BART by . . . December 31, 2017,” 12 citing the 

requirement in 40 C.F.R. § 51.308(e)(2)(iii) that a state plan imposing a BART 

alternative include “[a] requirement that all necessary emission reductions take 

place during the period of the first long-term strategy for regional haze.”  See TNA 

                                                 
12 The TNA Petitioners assert that December 31, 2017 is the end of the first 
planning period for regional haze.  TNA Br. at 12, 28.  EPA has determined that 
the end of the first planning period is in 2018, see, e.g., 79 Fed. Reg. at 46,516, 
NPCA ER 4; see EPA Br. at 11 n.3, and the NPCA Petitioners appear to agree that 
the first planning period ends in 2018.  See NPCA Br. at 24.  Further, there are no 
“first planning period reports” due on July 31, 2018.  TNA Br. at 12.  July 31, 
2018, is the date by which states must submit for EPA review their implementation 
plans covering the second planning period.  40 C.F.R. § 51.308(f). 
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Br. at 28.13  As the final FIP and EPA’s brief explain, EPA determined that the 

general deadline in 40 C.F.R. § 51.308(e)(2)(iii) does not apply to NGS.  79 Fed. 

Reg. at 46,533-34, NPCA ER 21-22; EPA Br. at 33-43.  The BART rules require 

any “State” that chooses to implement a BART alternative to submit a SIP that 

complies with the deadline provision.  40 C.F.R. § 51.308(e)(2) (introductory 

provision) (emphasis added); id. § 51.308(e)(2)(iii) (emphasis added).  Because 

there is no state plan here, and no state with jurisdiction to take action with respect 

to NGS, the deadline provision, by its own terms, does not apply with respect to 

NGS.   

Further, the BART rules do not require a BART alternative to achieve all 

necessary emission reductions by any particular date; they require the necessary 

emission reductions to be included in the first long-term strategy.  Although states’ 

first long-term strategies typically have coincided with the first planning period for 

regional haze, i.e., 2008 to 2018, the BART rules do not specify that a long-term 

strategy must extend over any particular length of time.  See NPCA Br. at 29 

(acknowledging that a long-term strategy is typically 10 to 15 years, while 

planning periods last 10 years).  The statute suggests long-term strategies span 10 

to 15 years.  CAA § 169A(b)(2)(B), 42 U.S.C. § 7491(b)(2)(B).  There is, 

                                                 
13 The NPCA Petitioners cite 40 C.F.R. § 51.308(e)(2)(iii) but do not argue that its 
requirement that “all necessary emission reductions take place during the period of 
the first long-term strategy” applies to a FIP for NGS. 
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however, no reason why the more comprehensive long-term strategy for NGS 

would not also be consistent with 40 C.F.R. § 51.308(e)(2)(iii).  

In any event, for the reasons described above, even if the section 

51.308(e)(2)(iii) timeframe would otherwise apply to NGS pursuant to the BART 

rules, EPA acted well within its authority under section 301(d) of the Act and the 

TAR in (i) determining that application of the section 51.308(e)(2)(iii) deadline 

was “inappropriate or administratively infeasible” for NGS, CAA § 301(d)(4), 42 

U.S.C. § 7601(d)(4), and (ii) promulgating emission reduction deadlines that EPA 

determined, after notice-and-comment rulemaking, are “necessary or appropriate to 

protect air quality,” 40 C.F.R. § 49.11(a). 

C. The FIP Will Result in Greater Emission Reductions than Would 
Result from Implementation of BART. 

Petitioners take issue with EPA’s technical assessment demonstrating that 

Alternatives A and B are projected to achieve greater emission reductions than 

BART would achieve.  Petitioners’ primary argument is that the BART benchmark 

EPA used to evaluate Alternatives A and B was too lenient.  NPCA Br. at 32-34.  

Petitioners also make other vague assertions seemingly intended to undermine the 

legitimacy of the FIP and its emission reduction requirements, suggesting those 

requirements were developed by the wrong parties or are insufficiently rigorous.  

None of the arguments has merit. 
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1. EPA Adopted an Appropriate BART Benchmark that 
Demonstrates that the FIP Is Better than BART. 

To evaluate whether a BART alternative is “better than BART,” the BART 

rules contemplate development of a BART benchmark to use in comparing the 

emission reductions from the BART alternative to the emission reductions that 

BART would produce.  See 40 C.F.R. § 51.308(e)(2)(i)(D), (E); see also id. § 

51.308(e)(3) (first sentence).  EPA evaluated the NGS FIP against the correct 

benchmark, and that evaluation confirms that the FIP is better than BART.  See 

EPA Br. at 55-59.  

In creating the benchmark, EPA calculated NGS’s NOx emissions from 

2009 to 2044.  It used NGS’s NOx emission rate before its voluntary installation of 

low-NOx burners and separated overfire air controls (“LNB/SOFA”) to calculate 

emissions from 2009 to 2019.  For 2019-to-2044 emissions, EPA used a NOx 

emission rate that assumed installation of LNB/SOFA and SCR on all three units.  

EPA used the pre-LNB/SOFA emission rate for 2009 to 2019 because NGS was 

subject to no legal requirement to install or operate LNB/SOFA during that time 

even though it voluntarily did so.  EPA used the LNB/SOFA-plus-SCR emission 

rate starting in 2019 because that is the year by which those controls would have 

been required under EPA’s February 2013 proposed BART determination.  79 Fed. 

Reg. at 46,520, NPCA ER 8; see also 40 C.F.R. § 51.308(e)(2)(i)(C).   
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The NPCA Petitioners claim this benchmark was unlawful because EPA 

took account of  NGS’s voluntary installation of LNB/SOFA.  NPCA Br. at 32.  

They argue that taking account of those voluntary reductions was improper 

because, in their view, EPA at one time said it would not do so.  Id. at 33.  This 

argument rests on Petitioners’ misunderstanding of EPA’s past statements and the 

BART rules. 

EPA determined it was appropriate to credit NGS for the emission 

reductions it achieved by voluntarily installing LNB/SOFA in 2009-2011 and 

operating those controls prior to 2019.  See EPA Br. at 56-59.  EPA explained that 

this action was appropriate because  

[t]he NOx reductions achieved by installing the modern 
LNB/SOFA were not required under any regulatory 
program under the CAA and resulted in more NOx 
emission reductions during the period between 2009 and 
the BART compliance date than if LNB/SOFA were 
installed concurrently with SCR by the BART 
compliance date. 

78 Fed. Reg. at 62,511 n.11, NPCA ER 250.  This rationale is reasonable and 

consistent with the BART rules.   

In arguing that the LNB/SOFA credit was unlawful, the NPCA Petitioners 

point to EPA statements and BART rule provisions that in fact undermine 

Petitioners’ arguments.  The statements Petitioners cite apply to determination of 

baseline conditions that are used to assess and determine BART.  See NPCA Br. at 

33-34.  These statements have nothing to do with when emission reductions 

  Case: 14-73100, 06/26/2015, ID: 9590777, DktEntry: 95-1, Page 61 of 73



 

51 

pursuant to BART must occur.  Petitioners do not dispute that NGS installed and 

operated LNB/SOFA earlier than it would have been required as BART, and do 

not dispute that operation of LNB/SOFA before the time BART would have been 

required to be installed and operating resulted in surplus emission reductions not 

mandated under any law.  The BART rules’ baseline provisions support EPA’s 

action here because the FIP recognizes that NGS would have emitted NOx from 

2009 to 2018 at a higher baseline amount if not for the voluntary reductions 

occurring during that period due to the voluntary early installation of LNB/SOFA.  

It was thus entirely appropriate for EPA to credit these reductions in setting its 

BART benchmark.   

Finally, not only is EPA’s BART benchmark, including the 2009-2011 early 

reduction credit, consistent with the BART rules, it is also, as EPA explained in the 

final rule, within the Agency’s exercise of its discretion under the TAR.  79 Fed. 

Reg. at 46,535, NPCA ER 23.  Providing credit for NGS’s early NOx reductions is 

consistent with EPA’s goal of tailoring the compliance timeframe for the FIP to 

suit the needs of the facility and its stakeholders, consistent with the TAR.  78 Fed. 

Reg. at 62,511, NPCA ER 250; 77 Fed. Reg. 51,620 (Aug. 24, 2012) (FIP for 

FCPP).   

In light of the logic behind EPA’s credit for NGS’s early emission 

reductions, Petitioners’ arguments collapse.  Indeed, Petitioners effectively 
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concede the BART alternative achieves greater emission reductions than the 

BART benchmark.  See NPCA Br. at 36 (the alternative “may remain below” 

EPA’s benchmark).  Petitioners’ challenge to EPA’s calculation and use of the 

BART benchmark should be rejected. 

2. Petitioners’ Remaining Arguments Lack Merit. 

Petitioners’ vague suggestions that the FIP is procedurally flawed do not 

support the petitions for review.  Petitioners appear to express dissatisfaction that 

Alternatives A and B were developed by the TWG, that Petitioners were not 

participants in the TWG, and that that group was “self-selected” and included 

representatives of owners of NGS.  See TNA Br. at 2, 3, 7, 16-17; see also NPCA 

Br. at 14 & n.6.  Petitioners ignore that EPA—not the TWG—was the regulatory 

decision-maker.  The TWG made recommendations to EPA in comments on the 

proposed rule in response to EPA’s invitation to the public.  But EPA had sole 

authority under the CAA to promulgate the final rule.  In doing so, EPA exercised 

its own judgment based on its “independent[] evaluat[ion]” of the TWG agreement 

and, based on that evaluation, determined that the terms of the BART alternative 

proposed by the TWG “compl[y] with . . . the statutory and regulatory 

requirements in the CAA and the [regional haze rule].”  79 Fed. Reg. at 46,517, 

NPCA ER 5.  Thus, the fact that Petitioners did not participate in the TWG has no 

bearing on the rule’s lawfulness.  In any event, the TWG included two Native 

American tribes, two environmental advocacy groups, a public-sector water utility, 
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and a non-EPA federal governmental agency.  Id. at 46,516, NPCA ER 4.  The 

TWG, therefore, included balanced and comprehensive representation of key 

stakeholders in the future of NGS.   

Petitioners also suggest the FIP is unlawful because the requirements it 

imposes are not in the same form as a traditional BART determination.  TNA Br. at 

20-21.  They argue that other BART determinations have imposed emission rate 

limits comparable to the BART benchmark EPA used to evaluate Alternatives A 

and B, and they imply that EPA was required to impose such an emission limit for 

NOx emissions from NGS.  TNA Br. at 36.  There is no requirement that BART 

alternatives be expressed as an emission rate limit rather than tonnage caps.  Cf. 77 

Fed. Reg. 61,478, 61,504 (Oct. 9, 2012) (establishing an SO2 emission tonnage cap 

to satisfy reasonable progress requirements in Hawaii).14   

Moreover, the NGS FIP is not unlike the handful of other BART alternatives 

EPA has approved.  Indeed, the TNA Petitioners, in describing the FIP for FCPP 

and the BART alternative EPA promulgated for that facility, tacitly concede there 

is precedent for many features of the NGS FIP.  The FCPP FIP, for instance, 

allowed the facility’s operator to choose from different compliance options.  77 

                                                 
14 Tonnage caps are not operational standards, as the TNA Petitioners assert.  TNA 
Br. at 28 n.22.  But even if they were, EPA’s rules do not bar a BART alternative 
from making use of operational standards or any other mechanism for achieving 
emission reductions that are better than BART.   
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Fed. Reg. at 51,621 (“FCPP can choose which emissions control strategy to 

follow.”)  It also allowed unit retirement to substitute for installing emission 

control technology.  Id. at 51,648 (“[i]n lieu of meeting . . . [a NOx emission limit], 

FCPP may choose to permanently shut down Units 1, 2, and 3”). 

Finally, Petitioners imply that the FIP is somehow invalid on the grounds 

that it does not compel installation of a specific emission control technology.  

NPCA Br. at 2, 15; TNA Br. at 18, 35.  But BART determinations themselves do 

not require installation of a specific emission control technology.  Contrary to 

Petitioners’ suggestion, states and EPA do not impose “specific enforceable 

technology requirements” when establishing BART requirements.  TNA Br. at 35, 

NPCA Br. at 15.  BART SIP or FIP provisions, while based on an evaluation of 

what a particular control technology can achieve at the source in question, establish 

emission limitations that the source can meet either by using that technology or by 

any other means they choose.  See 40 C.F.R. § 51.301 (definition of “BART”); id. 

§ 51.308(e) (SIPs must “contain[] emission limitations representing BART”).  This 

is the approach EPA and states consistently have taken. 

The NGS FIP will compel NGS either to install additional emission control 

technology or to retire capacity.  This is unavoidable under the fixed NOx caps.  

Moreover, under all the FIP’s alternatives, a unit will have to be retired or curtailed 

in 2020 or else NGS will have to install emission controls sufficient to achieve the 
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required level of emission reductions.  There is simply no way NGS could continue 

to operate without reducing emissions “for many years, if ever” or “for decades,” 

as Petitioners incorrectly contend.  See NPCA Br. at 2, 14.   

III. EPA Properly Supported Its Decision Not To Establish PM BART for 
NGS.  

In promulgating the NGS FIP, EPA decided it was not “necessary or 

appropriate” under the TAR to promulgate FIP provisions establishing a BART 

emission limit for PM.  79 Fed. Reg. at 46,532, NPCA ER 20.  EPA’s rationale for 

its decision was valid and clearly stated.   

First, EPA concluded that NGS’s PM emissions are already “well-

controlled.”  Id.  As EPA explained in its proposed rule, PM emissions at NGS are 

controlled by “hot-side” electrostatic precipitators—controls that, according to 

EPA, can capture 99 to 99.9 percent of PM15—and “wet” flue-gas-desulfurization 

(or “scrubber”) units.  78 Fed. Reg. at 8279, NPCA ER 269.  Those controls must 

achieve a PM emission limit of 0.06 lb/MMBtu, on a plantwide three-hour average, 

that is enforceable pursuant to a 2010 FIP for NGS.  See id. at 8284, NPCA ER 

274; 40 C.F.R. § 49.5513(d)(2) (codifying the 0.060 lb/MMBtu limit).   

Second, EPA explained that a PM BART determination was unnecessary 

because NGS is also subject to a recently promulgated EPA emission control rule, 
                                                 
15 EPA, EPA-452/F-03-028, “Air Pollution Control Technology Fact Sheet:  Dry 
Electrostatic Precipitator” (undated), available at 
http://nepis.epa.gov/Exe/ZyPDF.cgi/P1008OHL.PDF?Dockey=P1008OHL.PDF. 
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the Mercury and Air Toxics Standards (“MATS”), that imposes on NGS an even 

more stringent PM emission limit of 0.03 lb/MMBtu.  78 Fed. Reg. at 8284, NPCA 

ER 274, see also EPA Br. at 61.16  EPA therefore concluded that 

[b]ecause NGS will be required to comply with the PM 
emissions limits in the MATS rule, EPA continues to 
find that it is not necessary or appropriate at this time to 
promulgate a BART emission limit for PM from NGS. 

79 Fed. Reg. at 46,532, NPCA ER 20.  Accordingly, for both of these reasons, 

EPA’s decision that a PM BART determination was not necessary or appropriate 

was fully justified in the record. 

The NPCA Petitioners claim EPA had no choice but to promulgate a PM 

BART limit for NGS.  First, they dispute EPA’s discretion under the TAR and 

argue that the Agency was compelled to undertake a five-factor BART analysis for 

PM.  NPCA Br. at 43.  Not so.  EPA had substantial discretion as to whether or not 

to do so, and it properly exercised its discretion here.  As described above, the 

TAR provides that EPA is to exercise its “discretionary authority” to promulgate 

“such Federal implementation plan provisions as are necessary or appropriate to 

protect air quality” as determined by the Administrator.  40 C.F.R. § 49.11(a).  

EPA determined, based on substantial record evidence, that it was not necessary or 

                                                 
16 EPA stated that it “understands that . . . NGS can meet the MATS emission limit 
for PM without additional PM controls.”  EPA Region IX, Responses to 
Comments on Proposal and Supplemental Proposal at 33 (July 28, 2014), Docket 
ID No. EPA-R09-OAR-2013-0009-0451 (“RTC”), AR 866, SRP ER 9.   
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appropriate to promulgate FIP provisions establishing a PM BART limit for NGS.  

That determination was well within the bounds of the discretion the TAR affords.   

Moreover, EPA’s decision was consonant with EPA’s guidance on BART 

determinations and their relationship to the CAA’s maximum achievable control 

technology (“MACT”) standards, which confirms that NGS’s PM emissions are 

well-controlled.  EPA’s BART Guidelines provide that, in lieu of individual PM 

BART limits, sources of PM emissions “may rely on the MACT standards for 

purposes of BART.”  70 Fed. Reg. at 39,164.  As the BART Guidelines note, 

MACT standards are very stringent, representing emission reduction levels 

achieved by “the best-controlled 12 percent of sources in the industry.”  Id. at 

39,163.  The MATS rule is a MACT standard, and EPA based MATS on that 

rigorous 12-percent criterion.  See 77 Fed. Reg. 9304, 9378, 9387-88 (Feb. 16, 

2012) (final MATS rulemaking).  The BART Guidelines further explain that 

sources that are subject to MACT standards, like MATS, that control PM 

emissions are likely to be well-controlled for PM and that “[u]nless there are new 

technologies subsequent to the MACT standards which would lead to cost-

effective increases in the level of control, you may rely on the MACT standards for 

purposes of BART.”  70 Fed. Reg. at 39,164.  The record does not show that 

relevant new control technologies have emerged since EPA promulgated the 

MATS rule in 2012.   
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For these reasons, commenters on EPA’s proposed FIP for NGS specifically 

asked EPA to conclude that it was not necessary or appropriate under the TAR to 

establish PM BART limits for NGS because (1) NGS’s PM emissions are already 

well-controlled pursuant to federally enforceable emission limits and (2) the fact 

that MATS applies to NGS would, pursuant to the BART Guidelines, satisfy any 

PM BART requirement that might arguably be deemed to apply at NGS.  RTC at 

156, SRP ER 12.  EPA agreed with both of these rationales.  Id.  Accordingly, 

because NGS is already well-controlled for PM and is subject to the stringent 

MATS PM limit, EPA had ample discretion to determine it was not necessary or 

appropriate to set a PM BART limit for NGS. 

Finally, the NPCA Petitioners claim that EPA’s FIP for FCPP supports 

requiring additional PM reductions from NGS.  NPCA Br. at 43-44.  They ignore 

that EPA determined in the FCPP FIP that it was not necessary or appropriate 

under the TAR to promulgate PM BART limits for FCPP Units 1, 2, and 3 because 

those units, if not closed, would be subject to MATS.  See 77 Fed. Reg. at 51,622, 

51,626, 51,637.  That is, in essence, EPA’s rationale for its decision that a PM 

BART limit for NGS likewise is not necessary or appropriate under the TAR. 

In short, Petitioners provide no valid reason for setting aside EPA’s 

determination that a PM BART limit for NGS is not necessary or appropriate. 
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CONCLUSION 

For the foregoing reasons, and those stated in EPA’s brief, the Court should 

deny the petitions for review. 
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