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ARGUMENT 

The government wrongly argues that the claims brought by Ramona Two 

Shields and Mary Louise Defender Wilson (“Two Shields”) are aimed at 

“undoing” Cobell. Not so. It is in fact the government that is pursuing an after-the-

fact attempt to engraft the Cobell settlement onto Two Shields’s claims: 

• As evidenced by the objective surrounding circumstances, the 
government at the time of the Cobell release did not intend to 
release Two Shields’s unique, later-occurring, and far more 
valuable Count 1 claims. 
 

• Indeed, if the government truly intended to include Two Shields’s 
claims in the Cobell release, then it breached its Count 2 fiduciary 
obligation to Two Shields to disclose its knowledge about the 
much higher value of those leases. 

 
This is the crux of Two Shields’s claims—that the government either never 

intended for Cobell to release their claims or, if it did, that it failed to disclose “full 

information” about their claims before obtaining that release. This is particularly 

true after the government literally used a rubber stamp to imprint the words “This 

lease is in the best interest of the Indian mineral owner” on Two Shields’s leases.  
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There is nothing legally or factually so “clear as a bell” to permit summary 

judgment based on Cobell—particularly when this Court reviews the trial court’s 

decision de novo and construes the facts in a light most favorable to Two Shields.  

Legally, the government’s position is flawed: 

• It ignores that a court must look at objective surrounding 
circumstances before it can determine whether an ambiguity exists 
as to the intended scope of a release. 
 

• It ignores that the date on which a claim accrues is inherently a 
factual issue—and that a court could not reasonably conclude that 
Two Shields’s claims definitively “accrued” before Cobell’s 
September 2009 release cut-off date when “all events” relevant to 
those claims did not occur until at least November 2010, A64 
¶¶112-113.  
 

• It ignores that the United States must disclose “full information as 
to the relevant facts, the rights of the beneficiary, and as to the 
legal effect of the transaction” before it can obtain a release of any 
allottee claim. There is nothing in the Claims Resolution Act that 
permits the government to ignore its fiduciary duty to disclose 
critical information to its allottees.  
 

• And it ignores that all that is necessary to trigger Tucker Act 
jurisdiction is the existence of a fiduciary relationship that rises 
above a “bare” or “limited” trust—a threshold met here.  

 
Factually, the government’s position is flawed because, at a minimum, a 

genuine dispute exists as to the following facts:  

• The Count 1 claims depend on events that occurred in late 2010—
more than a year after the Cobell release cut-off date—and thus 
could not have been taken into account in the Cobell release. 
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• The Cobell payment methodology—as documented by Professor 
Mark Zmijewski (the former academic dean of the University of 
Chicago Graduate School of Business)—does not account for the 
magnitude (conservatively valued at $300 million) or even the 
existence of the Count 1 claims and thus would penalize Two 
Shields if applied to those claims. 

 
• A huge disparity exists between the value of Two Shields’s 

claims—as estimated by Daniel Reineke, a veteran national expert 
on Bakken reserves, A312-20—and the payments Two Shields 
would receive under Cobell, which do not take those claims into 
account.  

 
• The government has not even alleged it disclosed to Two Shield or 

Cobell class counsel any information regarding Two Shields’ 
specific claims—much less the “full information” required.  

 
These objective surrounding circumstances show Cobell never was meant to 

include Two Shields’s claims. At a minimum, though, these circumstances create a 

fact issue as to whether Cobell was intended to release Two Shields’s claims. 

Because the critical questions in this case are too fact-dependent, the 

government’s proof too deficient, and the procedural posture too premature for the 

trial court to have resolved the case as it did, the Court should reverse the trial 

court’s rulings and remand this matter for further proceedings. 
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I. THE TRIAL COURT ERRED IN GRANTING SUMMARY 
JUDGMENT ON TWO SHIELDS’S COUNT 1 CLAIMS. 

The trial court’s decision to grant summary judgment to the United States 

before discovery even had begun depends on two fundamental flaws:  

• Its failure to recognize the proper role of context evidence in 
evaluating the intended scope of the Cobell agreement—including 
whether ambiguities exist. 
 

• Its failure to appreciate that—for any of four fact-dependent 
reasons—the Cobell agreement is ambiguous as applied to the 
Count 1 claims.  

 
The government simply repeats those errors. 

A. Like the Trial Court, the Government Refuses to Acknowledge the 
Need to Consider Context to Interpret the Intended Scope of the 
Cobell Release—Including Whether Ambiguities Exist.  

The government hinges its argument on the principle that, if the terms of a 

contract are clear and unambiguous, a court cannot consider extrinsic evidence to 

vary those terms and must simply apply the “plain and ordinary meaning” of those 

terms. Resp. 22 (citations omitted). But that misses the point. A court cannot 

determine whether a contract is “clear and unambiguous” until it considers context 

evidence. E.g., Metric Constructors, Inc. v. Nat’l Aeronautics & Space Admin., 

169 F.3d 747, 752 (Fed. Cir. 1999); RESTATEMENT (SECOND) OF CONTRACTS, 

§ 212, CMT. B (1981) (explaining that context evidence may be considered absent 

an ambiguity because “meaning can almost never be plain except in a context”).  
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As this Court has held, “[b]efore an interpreting court can conclusively 

declare a contract ambiguous or unambiguous, it must consult the context in which 

the parties exchanged promises.” Metric, 169 F.3d at 752 (emphasis added). Thus, 

excluding such evidence (as the trial court did here) “because the contract terms 

are ‘unambiguous’ on their face ignores the reality of the context in which the 

parties contracted,” which “may well reveal that the terms of the contract are not, 

and never were, clear on their face.” Id.  

And as explained in the Opening Brief, context evidence is not limited to 

“trade practice.” Brief 17-20. The RESTATEMENT makes clear that trade practice is 

just one example of the context evidence a court must consider before “[a]ny 

determination of meaning or ambiguity” can be made. § 212, CMT. B. “[T]he 

situation and relations of the parties, the subject matter of the transaction, 

preliminary negotiations and statements made therein ... and the course of dealing 

between the parties” also must be considered. Id.  

Rockies Express Pipeline LLC v. Salazar, 730 F.3d 1330, 1340-41 (Fed. Cir. 

2013), proves this point as well. In Rockies, this Court looked to the “initial 

negotiations” of the parties as the “context” necessary to determine whether the 

agreement truly was unambiguous and thus governed by the plain meaning of its 

text. Id. It concluded that the context provided by these negotiations showed both 

that the text was ambiguous and that the parties had not intended for the “plain” 
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meaning urged by the government to apply. Id (holding that the board erred when 

it “overlook[ed] the context in which the term arose and the intention of the 

parties” and held that the plain “dictionary definition” of the disputed text 

controlled); see Alvin Ltd. v. U.S. Postal Serv., 816 F.2d 1562, 1565 (Fed. Cir. 

1987) (“[I]n the case of contracts, the avowed purpose and primary function of the 

court is the ascertainment of the intention of the parties.”). 

Notably, as it does with Metric, the government strains to limit Rockies—

arguing it “looked to the history of contract negotiations to determine the meaning 

of the disputed phrase” only because it found “the dictionary definition” of that 

text “unhelpful.” Resp. 23-24. Not so. The government’s position is at odds with 

the opinion itself, which shows the Court found the provision ambiguous (and thus 

the dictionary definition unhelpful) precisely because it looked to the context of 

“the initial negotiations by the parties.” 730 F.3d at 1340-41.  

The government’s position also is at odds with the history of the case. The 

administrative board whose decision was being reviewed did just as the trial court 

did here: it refused to consider context evidence because it believed “the relevant 

language” of the agreement was “clear and unambiguous.” Rockies Express 

Pipeline LLC, 11-2 B.C.A. (CCH) ¶ 34847 (Sept. 27, 2011), at n.5 (available at 

2011 WL 4589780). As this Court’s decision demonstrated, that understanding of 

the role of context evidence (including evidence of the parties’ negotiations) was 
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erroneous. A court must consider such evidence before it can conclude a contract is 

clear and unambiguous in the first place. Rockies, 730 F.3d 1340-41. 

Furthermore, although irrelevant for purposes of determining the need for 

context discovery, the government’s claim that Two Shields cannot “identify a 

single important ambiguous phrase in the Cobell Settlement Agreement” also is 

incorrect. Resp. 24. As explained on pages 22-39 of the Opening Brief (and 

discussed infra at pages 10-19), key provisions of the Cobell agreement are open to 

differing reasonable interpretations and thus are ambiguous—necessitating full 

discovery.1 See Metric, 169 F.3d at 751 (“When a contract is susceptible to more 

than one reasonable interpretation, it contains an ambiguity.”). 

Finally, the government argues that, despite the importance of context 

evidence, the trial court’s refusal to allow Two Shields any opportunity to conduct 

such discovery should be overlooked because Two Shields “provided no ‘factual 

predicate’ showing that relevant and admissible information could be obtained” as 

purportedly required by Theisen Vending Co. v. United States, 58 Fed. Cl. 194, 197 

                                           
1 The emphasis the government places on the nature of the ambiguity—patent or 
latent—is curious. Resp. 20-21. Both are sufficient to require consideration of 
extrinsic evidence. Jacintoport Int'l LLC v. United States, 121 Fed. Cl. 196, 204 
(2015) (“[W]hen the contract contains a latent ambiguity, the Court may look to 
extrinsic evidence to aid in its construction.”). Unlike a patent ambiguity, however, 
a latent ambiguity in the Cobell agreement likely would be construed against the 
government. Metric, 169 F.3d at  751 (latent ambiguity construed against drafter).   
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(2003). Resp. 21-22. The government ignores that, in cases like this one (where the 

motion is made before discovery has begun), this Court has relied on nothing more 

than counsel’s assertion that he “could not present sufficient facts to prove its case 

without discovery” to vacate a summary judgment award. Dunkin’ Donuts of Am., 

Inc. v. Metallurgical Exoproducts Corp., 840 F.2d 917, 919 (Fed. Cir. 1988). As 

even Theisen acknowledges, in such cases, “when the discovery is reasonably 

directed to ‘facts essential to justify the party’s opposition,’ ... such discovery must 

be permitted or summary judgment refused.” 58 Fed. Cl. at 197 (quoting Opryland 

USA Inc. v. Great Am. Music Show, Inc., 970 F.2d 847, 852 (Fed. Cir. 1992)).  

Two Shields satisfied this standard. Their counsel filed a lengthy declaration 

in support of their requests for discovery (e.g., A115-19, A627-40), stating they 

could not “present sufficient facts to prove [their] case without discovery.” A151-

56 ¶¶11-17. This included discovery “related to the ‘negotiation and execution’ of 

the Cobell Settlement Agreement,” id.—which Rockies shows is critical to 

determining whether an agreement is unambiguous or not. Two Shields also 

requested discovery regarding the following hotly disputed facts: 

• “[D]isclosures made by the Government to the Cobell class 
concerning Two Shields claims;” 
 

• “[T]he Cobell payment methodology and any payments to be made 
to Two Shields class members under the Cobell settlement,” 
including depositions of the individuals for whom the government 
submitted declarations to support its motion; 
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• “[T]he Government’s awareness or knowledge prior to September 
30, 2009, and December 10, 2010, of the Two Shields claims 
and/or the Government’s potential liability to Plaintiffs”; and 

 
• “[I]nformation in the Government’s possession related to the value 

of the Two Shields mineral interests.”  
 

A151-56 ¶¶11-20. Nothing more is required. Such discovery should have been 

“permitted or summary judgment refused.” Opryland, 970 F.2d at 852. 

However, even if Theisen applies, Two Shields satisfied it. Their declaration 

addresses every factor, including its “factual predicate” requirement. Cf. Resp. 21. 

Plainly, negotiations took place between the government and Cobell counsel, and 

the specifics of those negotiations will provide the context necessary to evaluate 

properly the parties’ intent. Rockies, 730 F.3d 1340-41. Moreover, as a fiduciary, 

the United States must disclose “full information as to the relevant facts, the rights 

of the beneficiary, and as to the legal effect of the transaction” to Indian-

beneficiaries like Two Shields before obtaining a release. Shoshone Indian Tribe v. 

United States, 58 Fed. Cl. 542, 545 (2003). Thus, if the government intended to 

release their claims, it must have made the necessary disclosure(s) to Cobell 

counsel—establishing the factual predicate for Two Shields’s request.  

Furthermore, the Court need look no further than the declarations submitted 

by the government to the trial court, e.g., A7, A16 (noting reliance on 

government’s declarations), and its representations on appeal that it has “records 

showing the amounts received by Plaintiffs [Two Shields] from the Cobell 
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Settlement Fund” to conclude other relevant evidence exists, Resp. 10 & n.2. And 

the lengths to which the government has gone to deprive Two Shields of an 

opportunity for discovery here should support an inference that the evidence Two 

Shields otherwise would have obtained favors their position.  

The trial court erred when it refused to recognize the critical role of context 

evidence and relied on that error to refuse to permit Two Shields necessary 

discovery. On this ground alone, reversal is required.  

B. The Government Failed to Show (and Still Cannot Show) the Cobell 
Agreement Unambiguously Released Two Shields’s Claims. 

“When a contract is susceptible to more than one reasonable interpretation, it 

contains an ambiguity.” Metric, 169 F.3d at 751. And an agreement between the 

government and allottees “is not to be read as an ordinary contract agreed upon by 

parties dealing at arm’s length with equal bargaining positions.” McClanahan v. 

State Tax Comm’n of Ariz., 411 U.S. 164, 174 (1973) (emphasis added). Among 

other things, courts must resolve an “ambiguity in any document related to Indian 

lands in favor of the Indian claim.” Pueblo of Sandia v. Babbitt, 231 F.3d 878, 880 

n.3 (D.C. Cir. 2000) (emphasis added). And here, as applied to Two Shields’s 

Count 1 claims, Cobell is ambiguous for at least four fact-dependent reasons. 
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1. The Government’s Own Cases Show a Person Could Conclude 
Cobell Did Not Release Two Shields’s Claims Because “All 
Events” Relevant to Those Claims Did Not Occur Until 2010. 

Two Shields have consistently argued that (1) a claim does not accrue until 

“all events” relevant to that claim occurred and (2) all events relevant to their 

Count 1 claims did not occur here until the 2010 sale to the Williams Companies. 

The government now concedes the first point. Resp. 26. Thus, the question is 

simply whether any support exists for Two Shields’s understanding that the 2010 

sale was a relevant event.2 If so, an ambiguity exists that must be construed in Two 

Shields’s favor. The government’s own cases provide that support.  

In Catawba Indian Tribe v. United States, for example, this Court held that 

the tribe’s claim accrued only after the “effect” of the government’s conduct had 

become “fixed,” i.e., when “the ‘damage’ was done.” 982 F.2d 1564, 1570-71 

(Fed. Cir. 1993). And the Court allowed that one reasonably could conclude that 

damages did not become “fixed” until ten years after the government action at 

                                           
2 The government’s contention that Two Shields “implicitly rely on this Court’s 
decision in Shoshone II” (a case Two Shields never cite) to argue Cobell did not 
release their claims because they were “unknown” is a strawman. Cf. Resp. 28-32. 
Two Shields do not argue—implicitly or otherwise—that their claims were not 
released because they were unknown; they argue their claims were not released 
because they had yet to accrue. Accordingly, beyond noting that none of the 
allegations the government cites at pages 28-32 of its Response concern Two 
Shields’s specific leases or interests, and thus cannot show their claims had 
accrued, Two Shields do not address the government’s argument. See Carey v. 
Merit Sys. Prot. Bd., 768 F.2d 1338, 1339 (Fed. Cir. 1985) (party cannot assert 
claim based on “generalized grievance over matters of agency management”). 
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issue—when the windfall received by third parties on that date as a result of the 

government action showed “the Tribe [had been] irrevocably damaged.” Id.  

Similarly, in San Carlos Apache Tribe v. United States, the Court explained 

that a claim accrues only when “all of the facts relevant” to it occurred. 639 F.3d 

1346, 1353 (Fed. Cir. 2011) (emphasis added). And it further explained that this 

does not occur until all events have taken place establishing the fact of damage, 

which the court recognized is a fact-dependent issue. Thus, while accrual does not 

depend on when the plaintiff learns the “full extent” of damages (something that 

has yet to occur here), it remains “common[ly]” understood that, in many cases, no 

claim exists until “a final accounting has occurred that establishes the deficit”—

and thus the fact of damage—to the beneficiary. Id. at 1354-55. 

The only other case the government cites is Johnson, Drake & Piper, Inc. v. 

United States, 531 F.2d 1037 (Ct. Cl. 1976). And, as explained in the Opening 

Brief, Johnson does not support the government for three reasons: 

• Unlike here, the court reached the result it did (that the parties did 
not intend to exclude the claims at issue from the release) only 
after it first considered the context provided by the evidence of 
their settlement negotiations. 531 F.2d at 1047.  

• Unlike here, all of the events relevant to the claim at issue 
indisputably occurred “prior to the date of the release.” Id.  

• Unlike here, Johnson involved a release between the government 
and civilian contractors and therefore had no opportunity to apply 
those principles that govern releases between the government and 
Indian-beneficiaries.  
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Brief 26-29. The government did not address any of these points.  

Moreover, Two Shields cited cases of their own to support their 

understanding that the 2010 sale was a relevant event. In Bowen v. City of New 

York, 476 U.S. 467, 481-82 (1986), the Supreme Court rejected the argument that a 

claim always accrues immediately after the government acts. And in Rosebud 

Sioux Tribe v. United States, the trial court held that it must look to the specific 

damages alleged to determine when the facts necessary to support those damages 

occurred and the claim accrued. 75 Fed. Cl. 15, 23-24 (2007). Tellingly, the 

government does not address either case.  

2. Cobell’s Payment Structure—Which in No Way Accounts for 
Two Shields’s Count 1 Claims—Creates a Fact Issue as to 
Whether Those Claims Were Intended to Be Released.  

The second objective circumstance supporting Two Shields’s position is 

Cobell’s payment structure, which pays every allottee (1) an $800 base payment 

and (2) a second pro rata payment based on the amounts that passed through each 

IIM account from October 1, 1985, through September 30, 2009, in exchange for 

their release of both their “funds” and “land administration claims.”3 A670-72.  

The argument is straightforward: because it is undisputed that little to no 

drilling occurred on the Fort Berthold Reservation before November 15, 2010, A65 

                                           
3 The fact that Cobell released Two Shields’s “funds administration claims” refutes 
the government’s claim that, “[i]f Plaintiffs’ contentions were true, the United 
States would get nothing for its payments to Plaintiffs.” Resp. 41. 
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¶113, Cobell’s pro rata payment pays Two Shields nothing for their Count 1 

claims, and as the Supreme Court has held, “if the claim is one that simply makes 

no economic sense—respondents must come forward with more persuasive 

evidence to support their claim than would otherwise be necessary.” Matsushita 

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

The government has no counter for this factual reality or its implications. It 

argues instead that because Two Shields will get some payment under Cobell this 

somehow refutes their argument that “the government’s position boils down to an 

argument that Two Shields waived their [Count 1] claims for nothing.” See Resp. 

33. Not so. The government does not and cannot dispute that, per the only evidence 

in the record, due to the structure of Cobell’s payment formula and the lack of pre-

September 2009 Fort Berthold oil production, Two Shields will receive the same 

payment under Cobell regardless of whether their Count 1 claims are included. 

A355 ¶40. Thus, if Cobell released those claims, it did so for nothing.  

The government also takes issue with Two Shields’s representations 

regarding the disparity between the value of their Count 1 claims and their 

expected Cobell payment. Again, however, it points to nothing in the record to 

counter Two Shields’s evidence that their Count 1 damages conservatively amount 

to “roughly $100,000 to $150,000 per person,” e.g., A358 ¶45, whereas Cobell 

class members will receive “an average pro rata payment of $1,600,” Brief 9. And 
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its offer to introduce evidence of the amounts received or to be received by Two 

Shields under Cobell, cf. Resp. 10 n.2, only highlight the factual-dependent nature 

of the parties’ dispute and the need for discovery.  

Finally, the government argues that, if Two Shields were not satisfied with 

Cobell’s payments, they should have challenged the settlement or opted-out and 

are bound as a result. Resp. 34-35. But that argument assumes (and might have 

merit only if) it already had been decided that Cobell released Two Shields’s 

claims—a finding no court (aside from the trial court below) has made. For similar 

reasons, the government’s argument gets no support from Ms. Craven’s objections 

to the Cobell settlement, which simply questioned the general fairness of Cobell’s 

payment scheme. Ms. Craven ever argued that lack of payment for particular 

claims demonstrated a lack of intent to release such claims. See Cobell v. Salazar, 

679 F.3d 909, 919 (D.C. Cir. 2012). 

3. The Government’s Inability to Show It Disclosed Full 
Information to Two Shields About Their Claims Demonstrates 
Cobell Was Not Intended to Release Those Count 1 Claims.  

The third objective circumstance Two Shields raised is that, to succeed on its 

affirmative “release” defense, the government must show it disclosed “full 

information” before obtaining that release—an obligation that not only may 
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support an independent claim, but can demonstrate the parties never intended to 

release the claim in the first place. 4 See Shoshone, 58 Fed. Cl. at 544. 

The government basically ignores this argument altogether. It declines to 

address Shoshone at any point and simply clings to its unsupported assertion that 

“[a]ny contention that the United States had a fiduciary duty to disclose 

information as part of the Cobell Settlement Agreement should have been raised as 

an objection to the fairness of that Agreement.” Resp. 36. The government’s 

position runs directly afoul of Rosebud, which held that the existence of a court-

approved settlement does not preclude an Indian-beneficiary from later bringing a 

claim alleging the United States breached obligations to it “in connection with the 

conduct and settlement of that litigation.” 75 Fed. Cl. at 25, 31.  

The government’s position also is contrary to United States v. Mitchell 

(Mitchell II), 463 U.S. 206, 227 (1983), in which the Supreme Court held that “[a] 

trusteeship would mean little if the beneficiaries were required to supervise ... their 

trustee or else be precluded from recovery for mismanagement.” It also defies 

common sense. The entire point is that the absence of any disclosure demonstrates 

the absence of an intent to release relevant claims—eliminating any need to object.  

                                           
4 The government’s argument that Two Shields’s position would make “settlement 
with hundreds of thousands of class members impossible” because “Plaintiffs 
claim the United States has an obligation to provide disclosures on an individual 
basis” is yet another strawman. Resp. 17. As Two Shields alleged, disclosure to 
class counsel would have satisfied the government’s burden. A83 ¶¶176-79. 
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4. The Government Ignores Controlling Case Law to Justify Its 
Argument That the Named Cobell Plaintiffs Could Have 
Released Two Shields’s Claims.  

The final circumstance showing Cobell did not unambiguously release Two 

Shields’s Count 1 claims is based on two simple facts: (1) their claims assert 

violations of the Fort Berthold Act, see A77 ¶149, and (2) the named Cobell 

plaintiffs had no connection whatsoever to the Fort Berthold Reservation and thus 

no right to assert a Fort Berthold Act claim. Accordingly, a person reasonably 

could conclude that the Count 1 claims could not have been “asserted in the 

Amended Complaint when it was filed” and therefore not released. A686 ¶2.  

To escape this factual reality, the government argues that the “standing 

requirement does not require the representative plaintiffs in a class action to show 

that they could have brought all the possible claims of the absent class members.” 

Resp. 37. For support, it points only to Justice Souter’s dissent in Lewis v. Casey—

apparently urging this Court to ignore the majority’s contrary holding that standing 

requirements do require the representative plaintiff show it shared the exact injury 

of the absent class member. 518 U.S. 343, 357-59 & n.6 (1996). As the majority 

explained, representatives have standing to assert claims only for the “one 

particular inadequacy in government administration … that produced the injury” 
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to them personally—not conduct “‘of another kind, although similar, to which he 

has not been subject.’” Id. (emphasis added) (citation omitted).5  

Given the majority’s holding in Lewis, the government thus resorts to trying 

to strip the Fort Berthold Act of its power, arguing it was enacted only to 

“facilitate[] allotment mineral-rights leasing by allowing the leases to go forward 

with approval by a majority of [interest] holders.” Resp. 39. The Act and its history 

tell a different story. They show that, to offset the Act’s removal of some § 396 

protections (including unanimous allottee consent), Congress imposed a “best 

interest” obligation on the Secretary that—consistent with precedent emphasizing 

the fiduciary obligations imposed when Congress uses such language—was 

intended to increase his review obligations. S. REP. 105-205, at *6 (noting “best 

interest” requirement intended to trigger heightened review protocol described at 

25 C.F.R. 212.3); see, e.g., Mitchell II, 463 U.S. at 224 (holding that statutory 

requirement that Secretary consider “best interests of the Indian owner” supports 

“existence of a fiduciary relationship” triggering Tucker Act jurisdiction). 

Furthermore, the government ignores that, while § 396 contemplates 

Secretary review of mineral “leases,” the Fort Berthold Act requires the Secretary 
                                           
5 This language refutes the government’s attempt to distinguish Lewis and Blum on 
their facts by portraying the claims at issue here as more similar than those at issue 
in those cases. It also refutes the government’s unsupported argument that Two 
Shields must identify some conflict between the interests of the Cobell plaintiffs 
and Fort Berthold allottees. Cf. Resp. 38. 
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to consider the “best interest” of allottees when reviewing any “agreement that 

affects individually owned Indian land” on the Fort Berthold Reservation. Pub. L. 

No. 105-188, § 1(a)(2)(A) (emphasis added); see S. REP. 105-205, at *6 (listing 

examples of other Fort Berthold related agreements subject to review). As argued 

at pages 48-49 of the Opening Brief, this included the Secretary’s review of the 

Cobell agreement itself. The named Cobell representatives had no rights under the 

Fort Berthold Act and therefore could claim no such protection.  

Finally, for reasons previously explained, supra pages 15-16, there is no 

merit to the government’s argument that Two Shields waived their argument by 

not raising it “during the approval process of the Cobell Settlement Agreement.” 

Resp. 38. That wrongly assumes it already has been decided that Two Shields’s 

claims were released under Cobell.  

II. THE TRIAL COURT ERRED IN DISMISSING TWO SHIELDS’S 
COUNT 2 CLAIMS FOR LACK OF JURISDICTION. 

The government’s argument against Two Shields’s Count 2 claims likewise 

fails because it mischaracterizes the relief Two Shields seek, fails to address key 

arguments, and ignores controlling precedent that squarely refutes its position.  

A. The Government Mischaracterizes the Relief Two Shields Seek.  

Contrary to what the government claims, Two Shields’s Count 2 claims do 

not ask the court to reinstate their “Trust Administration Claims ... despite the 

provisions releasing those claims in the Cobell Settlement Agreement.” Resp. 41. 
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Two Shields assert only that, if Cobell released their Count 1 claims, then the 

United States is liable for those damages that result from the independent torts it 

committed while obtaining that release—namely, its failure to disclose “full 

information” to Two Shields or their counsel about those claims before securing 

their release. A83 ¶¶176-79. Such claims are both independent and actionable. 

Rosebud, 75 Fed. Cl. at 25, 31 (rejecting government’s argument that settlement of 

prior action precluded claims “for breach of fiduciary duty in connection with the 

conduct and settlement of that litigation” (emphasis added)). 

B. The Government Fails to Address the Fort Berthold Act—Which 
Obligated the United States to Approve the Cobell Agreement Only 
If It Was in Two Shields’s “Best Interest.”  

At no point in its discussion of the Count 2 claims does the government even 

acknowledge the Fort Berthold Act—much less provide any convincing reason 

why its requirement that the Secretary approve only those “agreement[s] that 

affect[] individually owned Indian land” that are “in the best interest of the Indian 

owners” does not support the existence of the exact fiduciary duty at issue here. 

Brief 48-49. This is reason enough to reverse.  

C. The Government Ignores Binding Precedent to Justify Its Argument 
That Jurisdiction Does Not Exist Here.   

Even ignoring these failures, the government’s argument fails because it 

ignores controlling case law that squarely refutes the two pillars of its position: (1) 

that jurisdiction exists only if a substantive source of law expressly imposes the 
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exact duty alleged and (2) that 25 U.S.C. § 396 and its regulations address only 

“the obligation of the United States to reject proposed mineral-lease terms” and 

therefore cannot support the duty claimed. Resp. 41-42. 

The government ignores the Supreme Court’s seminal, “pathmarking” 

decision in Mitchell II—in which it held that (contrary to what the trial court found 

below and the government urges on appeal) all that is necessary to trigger Tucker 

Act jurisdiction is the “existence of a fiduciary relationship” established by statute 

or regulation that relates to the claim at issue and rises above a “bare” or “limited 

trust.” 463 U.S. at 224-25 (emphasis added). Not surprisingly, the government also 

fails to address (much less refute) the Supreme Court’s holding that (also contrary 

to what the trial court found below and it urges on appeal) when more than a 

“bare” or “limited” trust exists, jurisdiction extends to all duties inherent in the 

relationship—even those for which “nothing is said expressly in the authorizing or 

underlying statute.” Id. at 225 (emphasis added).  

The government also ignores Pawnee—in which this Court held that § 396 

and its regulations establish the requisite “general trust relationship” and “general 

fiduciary obligation toward the Indians with respect to the management of those oil 

and gas leases” to satisfy Mitchell II’s requirements for Tucker Act jurisdiction.6 

                                           
6 This also is evident from the statute and regulations themselves, which impose 
obligations on the United States related not just to its initial leasing decision, but to 
its management of such leases. See 25 C.F.R. Part 212.  
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830 F.2d at 190. And as the Supreme Court explained even in United States v. 

Jicarilla Apache Nation (Jicarilla I)—one of the few cases the government cites to 

support its position—if “particular statutes and regulations ... clearly establish 

fiduciary obligations of the Government,” a court can “look[] to common-law 

principles to inform [its] interpretation of statutes and to determine the scope of 

liability that Congress has imposed.” 131 S. Ct. 2313, 2325 (2011).  

The reason is simple. If the United States owed only those duties set forth 

explicitly in a statute or regulation—and not those implicit in the “trust” or 

“fiduciary” relationship they establish—then the relationship would not be a trust 

or fiduciary relationship at all. Cf. United States v. White Mountain Apache Tribe 

(White Mountain II), 537 U.S. 465, 477 (2003) (rejecting argument that plaintiffs 

could sue only for violations of obligations explicitly enumerated in statute 

because that “would leave Mitchell II a wrongly decided case” and “would read the 

trust relation out of Indian Tucker Act analysis”).  

These cases and the fundamental, building-block principles they represent 

make all the difference in this case. This Court’s decision in Pawnee resolves the 

threshold jurisdictional question: § 396 and its regulations impose a money-

mandating “trust relationship” that imposes “fiduciary obligation[s]” on the United 

States with respect to its leasing and “management” of Two Shields’s oil-and-gas 

interests. 830 F.2d at 190.  
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Tucker Act jurisdiction therefore exists—and extends both to those duties 

expressly set forth by statute or regulation and any common-law duties that arise 

implicitly as a result. Mitchell II, 463 U.S. at 224-25 (holding that jurisdiction 

extends to duties inherent in fiduciary relationship—even those for which “nothing 

is said expressly in the authorizing or underlying statute”); Jicarilla I, 131 S. Ct. at 

2325 (If “federal law” establishes “fiduciary obligations of the Government,” court 

can “look[] to common-law principles to inform [its] interpretation of statutes and 

to determine the scope of liability that Congress has imposed.”).  

This includes the duty owed Two Shields here—the duty to disclose “full 

information” to Two Shields or their counsel about their § 396 claims before 

securing their release. Shoshone, 58 Fed. Cl. at 544-45. As has been held, 

“litigation concerning the government’s express statutory and regulatory obligation 

to approve leases by third parties, alleging improprieties or deficiencies in that 

approval, arises directly from the requisite substantive source from which 

compensation for breach could be reasonably inferred.” Rosebud, 75 Fed. Cl. at 30 

(emphasis added) (“Fiduciary duties over leasing of tribal lands would ring hollow 

if attendant responsibilities did not include litigation over the government’s 

approval of that lease.”).  

Furthermore, the existence of this money-mandating trust relationship not 

only aligns this case with Mitchell II and White Mountain II—demonstrating the 
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“clear trust duty” even the government admits permits the application of common-

law trust principles, cf. Resp. 42—but distinguishes all of the government’s 

remaining cases and arguments. It distinguishes Hopi Tribe v. United States, for 

example, because the statutory framework it issue there contained only “‘bare’ 

trust language … not sufficient to establish a fiduciary duty to manage resources 

on the land” and therefore not capable of triggering Tucker Act jurisdiction for any 

claim. 782 F.3d 662, 669 (Fed. Cir. 2015).  

It likewise precludes the government from relying on Jicarilla I to argue its 

“sovereign[ty]” and need to “balance competing interests” provide “[a]nother 

reason not to invent a fiduciary duty here.” Resp. 43-44. Jicarilla I makes clear 

these concerns apply only when Congress “creat[es] a trust relationship that is 

‘limited’ or ‘bare’ compared to a trust relationship between private parties at 

common law.” 131 S. Ct. at 2322-23 (distinguishing itself from Mitchell II, in 

which it “analogized the Government to a private trustee” with concomitant 

responsibilities). Moreover, even in Jicarilla I, the Supreme Court ultimately 

rested its holding on the fact that the duty at issue conflicted with the express 

duties listed in the statute. Id. at 2329-30. No such conflict exists here. 

Because jurisdiction exists, and because the breaches at issue are money-

mandating, Rosebud, 75 Fed. Cl. at 30, reversal is required. 
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III. THE TRIAL COURT ERRED IN DISMISSING TWO SHIELDS’S 
COUNT 3 “LEGISLATIVE TAKING” CLAIMS FOR FAILURE TO 
STATE A CLAIM.  

There also is no merit to the government’s attempt to defend the trial court’s 

dismissal of Two Shields’s Count 3 claims, which allege Congress took their 

claims via the Claims Resolution Act of 2010.  

A. The Government Ignores Binding Precedent to Justify Its Argument 
That No Taking Occurred Because Two Shields Could Have Opted-
Out of Cobell.  

The government first argues no claim exists because “Congress took nothing 

from Plaintiffs”—arguing none of Two Shields’s cases are relevant here because 

none involve plaintiffs who had “an alternative forum to receive compensation for 

those claims.” Resp. 45. Not true.  

In Abrahim-Youri v. United States, 139 F.3d 1462, 1465 (Fed. Cir. 1997)—

cited at page 52 of the Opening Brief—this Court considered whether action taken 

by the United States to facilitate a settlement (which also had yet to be reduced to 

final judgment) could amount to a Fifth Amendment taking even though an 

alternative forum for compensation existed. Id. Its conclusion speaks for itself:  

We agree with plaintiffs that their property rights—their choses 
in action against Iran—were extinguished when the 
Government espoused and settled their claims.  

Id.  

Littlewolf v. Lujan, 877 F.2d 1058 (D.C. Cir. 1989), does not compel a 

different result. First, as this Court has explained, a taking claims does not require 
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that government action alone caused the deprivation. Langenegger v. United 

States, 756 F.2d 1565, 1570 (Fed. Cir. 1985). It also does not matter that the 

government’s “action is not the final direct cause of the property loss or damage.” 

Id.; cf. Horne v. Dep't of Agric., 135 S. Ct. 2419, 2430 (2015) (rejecting argument 

that plaintiffs could not sue government for taking because they “voluntarily” 

participated in regulatory scheme at issue). A claim exists if “sufficient direct and 

substantial United States involvement exists.” Id. And here, the taking of Two 

Shields’s claims was the direct and intended result of the Claims Resolution Act. 

Second, even Littlewolf does not hold that the existence of any alternative 

remedy (even one with an opt-out right) precludes a taking claim. “[T]he question 

whether a particular measure was appropriate[,] ... and therefore not subject to the 

constitutional command of the Just Compensation Clause, is factual in nature” and 

requires “a thoroughgoing and impartial examination of the historical record,” 

United States v. Sioux Nation of Indians, 448 U.S. 371, 416 (1980). Consistent 

with this requirement, Littlewolf held only that the plaintiffs had not met their 

burden at summary judgment to show a taking had occurred. 877 F.2d at 1065-66.  

And, importantly, contrary to the government’s claim that the “process 

approved by the D.C. Circuit in Littlewolf is in all material respects the same 

process available to Plaintiffs here,” Resp. 45, key to Littlewolf’s conclusion were 

the aspects of that process not present here. Unlike here, the act at issue in 
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Littlewolf required the Secretary to pay allottees “the fair market value” of their 

taken interests—the exact remedy they would have received had they proved a 

taking. 877 F.2d at 1065-66. Also unlike here, that act did not simply permit 

plaintiff-allottees to opt-out; it allowed them to opt-out after the Secretary (1) told 

them the exact amount of compensation they otherwise would receive and (2) had 

collected “detailed data about the allotments” that would allow them to evaluate 

the adequacy of the offered amount and, if dissatisfied, “bring suit far more swiftly 

than an ordinary Tucker Act claimant.” Id.  

B. The Government Also Ignores Binding Precedent to Justify Its 
Argument That Two Shields Lacked a Property Interest in Their 
Claims. 

The government next argues “Plaintiffs had no valid property interest in 

their unlitigated claims in Counts One and Two.” Resp. 47. In support, it appears 

to rely on Shinnecock Indian Nation v. United States, 112 Fed. Cl. 369 (2013), 

which not only conflicts with this Court’s decisions in Alliance of Descendants 

(which the government labels as dicta) and Abrahim-Youri, but—as Two Shields 

explained in their Opening Brief—already has been vacated and remanded.7 

As explained in Aviation, this Court’s decision in Alliance of Descendants 

that protected property interests exist even in causes of action that have yet to be 

                                           
7 The government’s citation to Chase Securities Corp. v. Donaldson, 325 U.S. 304, 
308-10 (1945), also is perplexing. Resp. 48. In Chase, the government 
retroactively extended the statute of limitations applicable to the claim at issue; it 
made no attempt to extinguish a claim against itself as Congress did here. Id.  
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reduced to final judgment cannot be ignored so easily. “The Federal Circuit 

undertook a short yet complete analysis of the underlying taking claim at issue in 

that case, ‘examin[ing] what private property the United States allegedly took.’” 

Aviation & Gen. Ins. Co. v. United States, 121 Fed. Cl. 357, 363 (2015) (quoting 

Alliance of Descendants v. United States, 37 F.3d 1478, 1481 (Fed. Cir. 1994)). 

“Then, in unqualified language, the court stated, ‘[b]ecause a legal cause of action 

is property within the meaning of the Fifth Amendment ... claimants have properly 

alleged possession of a compensable property interest.’” Id.  

Abrahim-Youri only reinforces that result. Id. at 363-64. In Abrahim-Youri, 

too, the claims at issue were indisputably non-final, yet this Court had no difficulty 

finding “property rights” in those “choses in action.” 139 F.3d at 1465.  

Thus, “to the extent any of the[ Government’s non-precedential] cases holds 

that only final judgments are considered property under the Fifth Amendment, this 

authority is directly contrary to the Federal Circuit precedent” and immaterial. 

Aviation, 121 Fed. Cl. at 365-66. 

C. Two Shields Are Not Asserting a Due Process Claim as the 
Government Contends. 

In a final attempt to convince the Court to affirm dismissal, the government 

argues Two Shields’s citation to Amchem Products, Inc. v. Windsor, 521 U.S. 591 

(1997), shows they are not asserting takings claims at all—but “disjointed” due 

process claims. Resp. 49. The argument is a strawman.  
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Two Shields cite Amchem because it demonstrates that counsel’s ability to 

press claims through the threat of litigation is a critical strand of the property 

interest that exists in a cause of action. Brief 54-55 (quoting Amchem for 

proposition that “[c]lass counsel confined to settlement negotiations” are unable to 

“use the threat of litigation to press for a better offer”). And this Court has held that 

“[a] taking can occur simply when the Government by its actions deprives the 

owner of all or most of his interest in his property.” Brief 55 (emphasis added) 

(quoting Langenegger, 756 F.2d at 1570).  

CONCLUSION 

The trial court erred when it granted the United States summary judgment on 

its release defense and then dismissed Two Shields’s remaining claims. Two 

Shields asks the Court to reverse and remand for further proceedings.  
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