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STATEMENT OF RELATED CASES: 
 

The Pueblo of Pojoaque is aware of two consolidated appeals pending before 

this United States Court of Appeals for the Tenth Circuit within the meaning of 

Tenth Circuit Rule 28.2(C)(1):  New Mexico v. Department of the Interior, 14-2219 

and 14-2222. The State Defendants noted only 14-2222, which is incomplete. 
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INTRODUCTION 
 
 The consolidated related appeals, New Mexico v. Department of the Interior, 

14-2219 and 14-2222, involve the State of New Mexico’s  (the “State”) lawsuit 

against the United States Department of the Interior (“DOI”) for proceeding with 

the process set forth in 25 C.F.R. part 291 for the promulgation of procedures that 

would govern the Pueblo’s Class III1 gaming activities in lieu of a tribal-state 

compact under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq. 

(“IGRA”). While those consolidated appeals were pending, on June 30, 2015, the 

Pueblo’s tribal-state gaming compact (the “Prior Compact”) expired. A Class III 

gaming compact, being the only means by which a state may exercise jurisdiction 

over a tribes’ Class III gaming activities, expired on June 30, 2015, thereby also 

ending the State’s ability to assert jurisdiction over the Pueblo’s gaming activities. 

The Plaintiffs/Appellees Pueblo of Pojoaque and its Governor, Joseph 

Talachy on his own behalf and on behalf of the individual members of the Pueblo 

(collectively referred to as the “Pueblo”), brought an action below against the 

Defendants/Appellants State of New Mexico, Susana Martinez, Jeremiah Ritchie, 

Jeffery S. Landers, Salvatore Maniaci, Paulette Becker, Robert M, Doughty III and 

Carle E. Londene (collectively referred to as “State Defendants”) because the State 

Defendants were beginning to take actions, including actions against licenses 

																																																								
1 Class III gaming is a defined term under IGRA. 25 U.S.C. §§ 2703(6-8). It involves traditional 
casino games including slot machines and house-banked table games, and is typically, but not 
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issued by the New Mexico Gaming Control Board (the “NMGCB”) to entities and 

individuals doing business with the Pueblo, creating a chilling effect that could 

have easily cascaded into catastrophic consequences for the Pueblo, causing the 

loss of thousands of jobs, severe cuts in needed governmental programs and 

devastating the economy of the entire Pojoaque Valley region.  

 After confirmation that the State Defendants did indeed take action against 

licensees based solely on the State Defendants’ determination that the gaming 

activities on the Pueblo’s Indian lands became illegal upon the June 30, 2015 

expiration of the Prior Compact, the Pueblo sought and obtained a Preliminary 

Injunction enjoining the State Defendants from: 

. . . taking any action that threatens, revokes, conditions, modifies, 
fines, or otherwise punishes or takes enforcement against any licensee 
in good standing with the New Mexico Gaming Control Board based 
wholly or in part on grounds that such licensee is conducting business 
with the Pueblo.  

 
October 7, 2015 Order (Aplt. App. at 2/336) at 23. State Defendants appeal from 

the Order granting the Preliminary Injunction, arguing (1) that federal law does not 

preempt the State’s police power to regulate non-Indian gaming entities based 

wholly on the entity’s conduct of business with the Pueblo’s gaming operations; 

(2) that the Pueblo’s gaming activities are illegal; and (3) that the esoteric 

limitation on the State’s ability to regulate gaming entities outweighs the 

catastrophic and irreparable harm the Pueblo will endure if the Preliminary 
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Injunction is not issued. None of the arguments are correct. The Pueblo refutes 

each of these arguments more fully below. The appeal is not well founded,2 and the 

District Court’s issuance of the Preliminary Injunction should be affirmed. 

STATEMENT OF JURISDICTION 
 

The Pueblo concurs with State Defendants’ statement of jurisdiction. 
 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

Did the District Court err in concluding that federal law prevents the State, 

including the Individual Defendants, from exercising its police power to regulate 

non-Indian gaming in a manner that substantially interferes with the Pueblo’s own 

governance of gaming on its Indian lands, when the exercise of State police power 

is based solely on the State Defendants’ determination that the gaming operations 

of the Pueblo are illegal? 

STATEMENT OF THE CASE 
 

The Pueblo takes issue with five aspects of State Defendants’ Statement of 

the Case.  

First, the State Defendants wrongly assert (Opening Brief at 8) that “the 

Board cannot regulate manufacturers under the Gaming Control Act.”  The Pueblo 

maintains only that the Board cannot take regulatory action against a manufacturer 
																																																								
2 The Pueblo does not dispute the viability of the State’s Eleventh Amendment immunity defense 
as to the State of New Mexico being a named party to the Preliminary Injunction, but clarifies 
that all other State Defendants, which are individual state officials (Governor, Governor’s 
Deputy Chief of Staff, and members of the New Mexico Gaming Control Board) are properly 
parties bound by the Preliminary Injunction.  
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or related applicant/licensee that is based wholly or in part on the manufacturer or 

related applicant/licensee doing business with the Pueblo’s gaming enterprises. 

Second, the State Defendants make statements regarding their own position 

that the actions at issue somehow do not constitute the assertion of jurisdiction 

over the Pueblo’s gaming activities (Opening Brief at 9). The Pueblo maintains 

that the actions at issue, which are based solely on the applicant/licensee’s business 

activity with the Pueblo, do indeed constitute the wrongful assertion of State 

jurisdiction over the Pueblo’s gaming activities. The District Court came to the 

same conclusion (Aplt. App. at 2/355).  

Third, the October 7, 2015 Order (Aplt. App. at 2/336) speaks for itself. The 

Pueblo objects to the State Defendants’ characterization and selective reference to 

the Order and more fully addresses the Order below in the Argument portion of 

this Response Brief . 

Fourth, the June 30, 2015 letter from the United States Attorney’s Office 

(the “Letter”) (Aplt. App. at 2/297) speaks for itself. The Pueblo objects to the 

State Defendants’ characterization of the Letter and more fully addresses the Letter 

below in the Argument portion of this Response Brief. 

Fifth, the alleged stipulation regarding Eleventh Amendment immunity 

being raised by the State which caused this Court to dismiss Count I for want of 

jurisdiction, is not correct (Opening Brief at 7-8). The Pueblo has tentatively 
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agreed to the stipulation, but such agreement remains subject to further agreement 

upon the specific language of the stipulation.  

ARGUMENT 
 

I. Federal Preemption: The Actions of State Defendants in Asserting 
Jurisdiction Over the Pueblo’s Non-Compacted Gaming Activity is 
Preempted By Federal Law. 
 
A.  The State lacks jurisdiction over gaming activities on the  

Pueblo’s    Indian lands.  
 

The State lacks jurisdiction over gaming activities on the Pueblo’s Indian 

lands. State law can be preempted in either of two general ways. If Congress 

evidences its intent to occupy a given field, any state law falling within that field is 

preempted. If Congress has not entirely displaced state regulation over the matter 

in question, state law is still preempted to the extent it actually conflicts with 

federal law, that is, when it is impossible to comply with both state and federal 

law, or where the state law stands as an obstacle to the accomplishment of the full 

purposes and objectives of Congress.  Silkwood v. Kerr-McGee Corp., 464 U.S. 

238 (1984); Pacific Gas & Electric Co. v. State Energy Resources Conservation & 

Development Comm’n, 461 U.S. 190 (1983). See also Hines v. Davidowitz, 312 

U.S. 52 (1941) (State authority precluded when it “stands as an obstacle to the 

accomplishment of the full purposes and objectives of Congress”); Cook v. 

Rockwell Intern. Corp., 790 F.3d 1088, 1092 (10th Cir. 2015) (discussing different 

types of federal preemption and their implications). 
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Although a state will certainly be without jurisdiction if its authority is 

preempted under federal law, federal courts do not limit preemption of state laws 

affecting Indian tribes to only those circumstances. New Mexico v. Mescalero 

Apache Tribe, 462 U.S. 324, 333-34 (1983). The unique historical origins of tribal 

sovereignty and the federal commitment to tribal self-sufficiency and self-

determination make it “treacherous to import . . . notions of preemption that are 

properly applied to other contexts.” White Mountain Apache Tribe v. Bracker, 448 

U.S. 136, 143 (1980). In determining whether federal law preempts a state's 

authority to regulate activities on tribal lands, courts must apply standards different 

from those applied in other areas of federal preemption. Jicarilla Apache Tribe v. 

Supron Energy Corp., 728 F.2d 1555, 1570-71 (10th Cir. 1984); Confederated 

Tribes of Siletz Indians v. Oregon, 143 F.3d 481, 486 (9th Cir. 1998); Cabazon 

Band v. Wilson, 37 F.3d 430, 433 (9th Cir. 1994). Applying these different 

standards, a well-developed body of case law now exists that overwhelmingly 

finds that IGRA has a broad preemptive scope, especially in the context of state 

regulatory jurisdiction. 

Several courts, including the Tenth Circuit Court of Appeals, have looked to 

the language and history of IGRA to rule that states have no jurisdiction over 

gaming activities occurring on Indian lands except as expressly agreed upon in the 

context of a tribal-state compact. Wyandotte Nation v. Sebelius, 443 F.3d 1247 
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(10th Cir. 2006); United Keetoowah Band of Cherokee v. Oklahoma, 927 F.2d 

1170 (10th Cir. 1991) (“Indeed, the very structure of the IGRA permits assertion of 

state civil or criminal jurisdiction over Indian gaming only when a tribal-state 

compact has been reached to regulate class III gaming”); Alabama v. PCI Gaming 

Authority et al., 801 F.3d 1278 (11th Cir. 2015); Florida v. Seminole Tribe of 

Florida, 181 F.3d 1237, 1247 (11th Cir. 1999) (“Seminole Tribe II”); Sycuan Band 

v. Roache, 54 F.2d 535, 538 (9th Cir. 1994) (“The Bands have not consented to the 

transfer of criminal jurisdiction to the State. As far as IGRA is concerned, 

therefore, the State had no authority to prosecute the Bands' employees for 

conducting the Bands' gaming. Having correctly so concluded, the district court 

was well within its equitable power to enjoin the prosecutions”); AT&T Corp. v. 

Coeur d’Alene Tribe, 295 F.3d 899, 909 (9th Cir. 2002) (State Attorney Generals 

lacked jurisdiction to send warning letters to communications companies stating 

that doing business with tribally-operated lottery was illegal); U.S. v. Sisseton-

Wahpeton Sioux Tribe, 897 F.2d 358, 364 (8th Cir. 1990) (“Permitting South 

Dakota to apply its substantive law to the blackjack game here, which is properly 

classified as class II gaming, conflicts with congressional intent”); Lac du 

Flambeau Band of Lake Superior Chippewa v. Wisconsin, 473 F. Supp. 645, 646-

48 (D. Wisc. 1990) (“Unless and until the state negotiates a tribal-state compact in 

which [the tribe] consents to the exercise of such jurisdiction, the United States has 
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the exclusive authority to enforce violations of state gambling laws on plaintiffs' 

reservations”); see also Cabazon Band of Mission Indians v. Wilson, 124 F.3d 

1050, 1059 (9th Cir. 1997) (“IGRA limits the state's regulatory authority to that 

expressly agreed upon in a compact. Outside the express provisions of a compact, 

the enforcement of IGRA's prohibitions on class III gaming remains the exclusive 

province of the federal government”); Flandreau Santee Sioux v. Gerlach, ____F. 

Supp.___, 2015 WL 9272931 (D.S.D. 2015) ([IGRA] was “intended to expressly 

preempt the field in governance of gaming activities on Indian lands”); Cayuga 

Indian Nation v. Village of Union Springs, 317 F. Supp. 2d 128, 148 (N.D. N.Y. 

2004) (“The Nation correctly points out that it is governed by IGRA, which 

preempts state and local attempts to regulate gaming on Indian lands”); State ex rel 

Dewwberry v. Kitzhaber, 259 Or. App. 389, 396, 313 P.3d 1135 (Ore. App. 2013) 

(“IGRA is a comprehensive federal statutory scheme for the regulation of gaming 

on Indian lands that preempts the application of state gaming laws”). 

 Notably, the New Mexico Supreme Court acknowledged the State’s lack of 

jurisdiction over non-compacted gaming in rejecting an equal protection challenge 

brought by charitable and fraternal organizations over the exchange of free games 

for actual pull-tabs. Am. Legion Post # 49 v. Hughes, 1994-NMCA-153: 

Even if it is true that the State does not enforce its gambling laws 
against Indians, there is a compelling reason for failing to do so. The 
State of New Mexico has no jurisdiction to enforce its gambling laws 
in Indian Territory. . . .  [T]he United States has provided for 

Appellate Case: 15-2187     Document: 01019560330     Date Filed: 01/25/2016     Page: 20     



	 9 

exclusive federal jurisdiction over criminal prosecutions for violations 
of those laws, except in limited circumstances not applicable to this 
case. 
 

1994-NMCA-153, ¶ 16 (citing Sycuan Band v. Roache, infra); see also Taxpayers 

of Michigan Against Casinos v. State, 471 Mich. 306, 323, 685 N.W.2d 221, 229 

(Mich. 2004) (“Moreover, this ‘federalization’ of state law regulating gambling 

does not give a state enforcement power over violations of state gambling laws on 

tribal lands because “the power to enforce the incorporated laws rests solely with 

the United States. The state remains powerless to assert any regulatory authority 

over tribal gaming unless the tribes have assented to such authority in a compact 

under IGRA.”) (emphasis in original). 

 The above-cited cases are consistent and clear: the State’s jurisdiction over 

gaming activities that occur on Pueblo Indian lands ended on June 30, 2015 when 

the Prior Compact expired. The State’s assertion of Eleventh Amendment 

immunity and refusal to negotiate a new compact in good faith carries with it the 

consequence that the State does not and will not have jurisdiction over Pueblo 

gaming activities unless and until the State negotiates a compact with the Pueblo in 

good faith under IGRA.  

Two of the appellate cases cited above, Wyandotte Nation v. Sebelius and 

Alabama v. PCI Gaming Authority warrant closer review by this Court. In 

Wyandotte Nation, the State of Kansas was involved in pending litigation against 

Appellate Case: 15-2187     Document: 01019560330     Date Filed: 01/25/2016     Page: 21     



	 10 

the DOI, which ultimately resolved the question of the Wyandotte Nation’s 

authority to offer gaming on certain land (the “Shrine Tract”) as a matter of federal 

law. Kansas decided unilaterally that it would not wait for the courts to resolve the 

issue, and under the alleged authority of Kansas state law: 

Determined to shut down the tribe's gaming facility and unwilling to 
wait for the case to travel through proper legal channels, Kansas 
officials decided to simply bypass the federal court system. They 
sought and obtained a search warrant in Kansas state court based on 
suspected violations of state gaming law. On April 2, 2004, armed 
officials from the Kansas City Police Department, the Kansas Bureau 
of Investigation, and the Office of the State Attorney General 
stormed the casino, seized gambling proceeds and files, and 
confiscated gaming machines. The law enforcement officers arrested 
Ellis Enyart, the casino's general manager, for violating state 
gambling laws. That same day, the officers seized a bank account 
owned by the Wyandotte. In total, the officers seized more than 
$1.25 million in cash and equipment. Criminal charges were filed 
against Enyart but a state court rightly dismissed them because 
Kansas has no authority to enforce its gaming laws on the Shriner 
Tract. Kansas v. Enyart, Case No. 04–CR–540 (Kan. Dist. Ct.) (July 
7, 2004 Order). 

 
443 F.3d at 1251-52. The District Court correctly granted the Wyandotte Nation’s 

motion to enjoin the State of Kansas from applying state gaming laws to the 

Nation’s Indian lands. 337 F. Supp. 2d 1253 (D. Kan. 2004). The Court reasoned: 

The IGRA's penal provision, 18 U.S.C. § 1166, incorporates state 
laws as the federal law governing all nonconforming gambling in 
Indian country. Section 1166(a) makes “all State laws pertaining to 
the licensing, regulation or prohibition of gambling, including but 
not limited to the criminal sanctions applicable thereto” enforceable 
in Indian country. Under the IGRA, the power to enforce these 
incorporated state laws rests solely with the United States: “The 
United States shall have exclusive jurisdiction over criminal 
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prosecutions of violations of State gambling laws that are made 
applicable under this section to Indian country....” The states have 
no authority to regulate tribal gaming under the IGRA unless the 
tribe specifically consents to the regulation in a compact. 

 
337 F. Supp. 2d at 1256 (emphasis in original); 
 

The IGRA confers power to enforce Indian gaming laws exclusively 
with the United States. The structure of the IGRA permits assertion 
of state civil or criminal jurisdiction over Indian gaming only when 
a tribal-state compact has been reached to regulate Class III gaming. 
No such compact has been reached. 

 
337 F. Supp. 2d at 1273 (emphasis in original). The District Court cites to a prior 

Tenth Circuit decision, United Keetoowah Band of Cherokee v. Oklahoma, 927 

F.2d 1170 (10th Cir. 1991), wherein the Appeals Court vacated an injunction 

sought by the State of Oklahoma to enjoin the Keetoowah Band’s gaming 

activities, alleging that state law applied under the Assimilated Crimes Act. Id. at 

1182.  The Appeals Court reasoned that state law had no application to the Band’s 

gaming except as expressly agreed upon in the context of a negotiated tribal-state 

compact. Id. at 1177. 

 The District Court in Wyandotte, however, went too far and also enjoined 

the Wyandotte Nation from gaming pending the resolution of all the various 

lawsuits. Both the Wyandotte Nation and Kansas appealed. The Tenth Circuit, 

reasoning that “the likelihood that courts will determine that Kansas can exercise 

jurisdiction over the Shriner Tract is remote,” affirmed the injunction against the 
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State of Kansas and vacated the injunction against the Wyandotte Nation. 443 F.3d 

at 1256. 

Recently, the Eleventh Circuit issued an opinion rejecting the State of 

Alabama’s attempt to regulate non-compacted gaming conducted by the Poarch 

Band. Alabama v. PCI Gaming Authority et al. The Eleventh Circuit reasoned:  

Indeed, if we were to hold that states could sue to enjoin class III 
gaming when a tribe engaged in class III gaming without a compact, 
we would undermine IGRA’s careful balance of federal, state, and 
tribal interests. Seminole Tribe II, 181 F.3d at 1247. Section 
2710(d)(7)(A)(ii) indicates that Congress intended for a state to have a 
right of action to enjoin class III gaming only where the gaming is 
unauthorized by a compact between the state and the tribe allowing 
some class III gaming. Permitting a state to sue to enjoin class III 
gaming in the absence of a compact “would be tantamount to deleting 
the second requirement that must be met in order for the state to 
pursue this express right of action” under 
§ 2710(d)(7)(A)(ii). Seminole Tribe II, 181 F.3d at 1249. We cannot 
“usurp the legislative role by deleting it ourselves, particularly when 
doing so would undermine one of the few remaining incentives for a 
state to negotiate a compact with a tribe.” Id.  
 

801 F.3d at 1299-1300. The Eleventh Circuit also went into detail as to how 

allowing the  State of Alabama to assert jurisdiction would usurp legislative intent: 

After considering the text of § 1166 and the structure of IGRA, we 
conclude that Congress did not intend to create an implied right of 
action in § 1166 But even if the statutory text and structure did not 
conclusively resolve whether there is an implied right of action, the 
legislative history and context of the statute make Congress's intent 
clear. As we explained in Seminole Tribe II, the legislative history 
“indicates that Congress, in developing a comprehensive approach to 
the controversial subject of regulating tribal gaming, struck a careful 
balance among federal, state, and tribal interests.” 181 F.3d at 1247 
(citing S.Rep. No. 100-446 at 5-6). To strike this balance, Congress 
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placed “limits on the application of state laws and the extension of 
state jurisdiction to tribal lands.” Id. (citing S.Rep. No. 100-446 at 5-
6). According to the Senate Report, “‘the compact process is a viable 
mechanism for settling various matters between [states and tribes as] 
equal sovereigns.’ “Id. at 1248 (quoting S.Rep. No. 100-446 at 13) 
(alteration in original). The Senate Report recognized the need for 
“‘some incentive’ “for states to negotiate in good faith. Id. (quoting 
S.Rep. No. 100-446 at 13) Permitting states to sue to enjoin class III 
gaming without a compact “would surely frustrate [Congress's] intent 
[as expressed in the legislative history].” Id. 
 

801 F.3d at 1300. The State Defendants ignore the tidal waive of consistent 

authority from many different federal courts, spanning the 28 years since IGRA 

was enacted, all finding IGRA to preempt the application state laws regarding the 

regulation of gaming that interfere with the tribes’ pursuit of the objectives of 

IGRA., and instead insist that IGRA does not preempt state police power regarding 

the regulation of gaming.  

 B. The State Defendants’ preemption analysis is unavailing.  
 

The State carefully frames argument A(2)(a) (Opening Brief at p. 20)  to 

note “nothing in IGRA demonstrates clear Congressional intent to preempt the 

exercise of state regulatory power over non-Indian licensees outside of Indian 

country” (emphasis added). The State then concedes in A(2)(b)(Opening Brief at p. 

22) that “IGRA is intended to expressly preempt the field in the governance of 

gaming activities on Indian lands.”  The State Defendants attempt to navigate 

around the clear case law regarding the State’s limited jurisdiction by noting that 

IGRA does not preempt the State’s police powers. The State Defendants cite to 
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several cases regarding federal preemption for the proposition that IGRA does not 

preempt state authority outside of Indian lands, and then cite several cases 

regarding taxation of tobacco sales on Indian lands for the proposition that 

negative impacts upon a tribe resulting from the enforcement of state law does not 

prevent a state from enforcing that law as to non-Indians. Looking past the 

summary statements in the Opening Brief and reviewing the cases cited therein, the 

cases support the Pueblo’s position and do not support the State Defendants. 

The Pueblo does not dispute or take issue with the State’s ability to use its 

police powers to regulate gaming on State lands. It is when that police power is 

used to regulate gaming on Pueblo tribal lands that State Defendants breach the 

preemptive force of IGRA. The cases cited by both the Pueblo and the State 

Defendants acknowledge that IGRA’s preemptive scope has its limits. The current 

dispute is over actions taken by the State Defendants which clearly and 

substantially involve, regulate or interfere with a tribe’s on-reservation gaming 

activities. These actions fall within IGRA’s preemptive scope regardless of 

whether the action occurs on or off Indian land. 

The case most heavily relied upon by the State Defendants, Srader v. Verant, 

1998-NMSC-025, 121 N.M. 521, 964 P.2D 82,3 concedes that IGRA preempts 

																																																								
3 It should also be noted that the Srader Court’s discussion of IGRA’s preemptive scope is 
dictum, because the Court found it lacked jurisdiction to hear the	case. 
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state police powers. Srader expressly notes the narrow circumstances where state 

police power can be exercised, circumstances which are not present here. Srader 

involved actions taken by New Mexico citizens who claimed to be pathological 

gamblers harmed by their ability to game on Indian lands. The New Mexico 

citizens filed claims against various financial institutions providing banking and 

financial services to tribal gaming operations, and also filed claims against state 

law enforcement officials alleging that the law enforcement officials had an 

obligation to enforce state laws against such financial institutions. The lawsuit was 

brought at a time when all of the gaming compacts between the State and New 

Mexico tribes had been struck down for want of ratification by the New Mexico 

State Legislature. 121 N.M. at 527. The New Mexico Supreme Court found that 

IGRA’s preemptive sweep did not preclude the citizen’s cause of action to require 

enforcement of state law against violations that occurred off of Indian lands, 121 

N.M. at 527, but then ruled that the Court lacked jurisdiction to hear the case 

because the tribes were necessary and indispensable parties that could not be 

joined because they possessed sovereign immunity from suit. 121 N.M. at 530. 

The Srader Court did recognize that IGRA has preemptive force and simply 

provides limited circumstances where state law will still apply: 

Hence, rather than suggesting that states are completely preempted 
from the field of Indian gaming, IGRA's provisions and history 
strongly suggest that the states possess an important participatory 
role in the field. 
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121 N.M. at 525 (emphasis added); 

A state may exercise jurisdiction on Indian land in such cases where 
a tribe and state have consented to such an arrangement. See, e.g., 
Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 545 (8th 
Cir. 1996). Additionally, states may exercise jurisdiction in cases 
that incidentally concern gaming, but not where state claims clearly 
and substantially involve, regulate or interfere with gaming. See 
Gallegos v. San Juan Pueblo Bus. Dev. Bd. Inc., 955 F. Supp. 1348 
(D.N.M. 1997) (holding that a state law replevin claim against a 
pueblo was not preempted by IGRA even though the dispute 
involved an alleged agreement over slot machines).  

 121 N.M. at 526, n.2 (emphasis added). The Srader Court expressly narrowed its 

decision to violations of state law that occur outside of the reservation: 

Thus, upon declaration by this Court that the gaming compacts of 
1995 were invalid as a matter of state law, it was the responsibility 
of the federal government to enforce any violations of gaming laws 
which might have taken place on the reservation. However, we 
firmly assert the State officials' authority to enforce New Mexico's 
laws outside of the reservations, NMSA 1978, § 29-1-1 (1921), 
especially where no valid compact divests this State of jurisdiction 
within its own territory. Since no valid compact existed here, it was 
the responsibility of the Government Defendants to determine if 
New Mexico's existing gaming or other laws were being violated 
outside of the reservation. Subsequently, the Government 
Defendants could exercise appropriate discretion in bringing 
possible charges against any violators of these laws. 
 

121 N.M. at 527 (emphasis added). The distinction recognized by the Court in 

Srader is critical because, in the present case,  the sole basis for the actions and 

threatened actions against the applicants/licensees is the violation of gaming laws 
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occurring on the Pueblo’s Indian lands, not outside of the reservation.4  The State 

Defendants also cite to Michigan v. Bay Mills  Indian Community, ____U.S. ___, 

134 S. Ct. 20124 (2014) and improperly cite5 Oklahoma v. Hobia, 771 F.3d 1247 

(10th Cir. 2014) to reinforce the point that IGRA does not regulate activity off of 

Indian lands. In Bay Mills and Hobia, Michigan and Oklahoma, respectively, filed 

actions under IGRA to stop alleged illegal gaming activity. Because the gaming 

activity at issue was not on Indian lands, the courts held that the states could not 

file under IGRA, but in dicta, the Bay Mills Court suggested other means available 

to the states to assert jurisdiction over the off-reservation gaming activity.  Those 

cases have no applicability here. The activity at issue in this lawsuit is 

unquestionably gaming occurring on Indian lands and the sole purpose of the State 

Defendants’ actions is to substantially involve, regulate or interfere with regulating 

that gaming activity.  

The State Defendants repeatedly argue throughout their Opening Brief that 

their actions involve only activity outside or off of Indian lands (Opening Brief at 

2, 12, 15, 16, 20-33, and 36-37). The State Defendants frame their actions as the 

																																																								
4 The State Defendants characterize Srader as concluding “that the state’s gaming authorities and 
law enforcement officials are obligated to enforce state laws outside of the reservation against 
individuals or entities conducting business with illegal gaming enterprises on tribal land” 
(Opening Brief at p.24). The case does not support that characterization. There is nothing in the 
Srader opinion to suggest that the state law prosecution(s) may be based upon on-reservation 
activity.	
5 The decision cited by State Defendants (Opening Brief at p.22), 771 F.3d 1247, was vacated 
and superseded on rehearing. 775 F.3d 1204 (2014).  The analysis regarding the status of lands at 
issue, however, did not change. 775 F.3d at 1207-08 and 1212-13. 
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exercise of police power, and note that their actions are against non-Indian vendors 

and licenses to do business with non-Indian gaming businesses, disingenuously 

suggesting that the actions have no impact upon the Pueblo’s gaming enterprises. 

The State Defendants frame their actions as a legitimate exercise of state police 

power, but all state authority at issue in the cases cited by the Pueblo regarding 

IGRA’s preemptive effect on state authority could also be characterized state 

police power – that does not change the result of those cases. The State 

Defendants’ characterization of their actions as an exercise of state police power 

does not provide an excuse for the State or its officials. Rather, regardless of how 

the actions are characterized, it remains clear that the only activity at issue is the 

on-reservation activity of the Pueblo. Framing the actions in the context of the 

ability of state licensees to conduct business with state gaming entities does not 

change the fact that the actions at issue are the assertion of regulatory jurisdiction 

over the Pueblo’s gaming activities.  

Applying Srader’s criteria to determine whether actions related to state 

enforcement of state law “clearly and substantially involve[s], regulate[s] or 

interfere[s] with gaming,” the State Defendants’ actions fall within the scope of 

IGRA’s preemptive force. The State Defendants concede that “but for’’ the 

applicants/licensees doing business with the Pueblo, the State Defendants would 

not have taken or threatened any adverse actions against the applicants/licensees 

Appellate Case: 15-2187     Document: 01019560330     Date Filed: 01/25/2016     Page: 30     



	 19 

(Opening Brief at 5-7). The State Defendants also concede that the adverse actions 

at issue were taken because the Pueblo’s gaming activities on its Indian lands were 

allegedly illegal (Opening Brief at 5-7). Id. Indeed, it was the intent of the State 

Defendants to “clearly and substantially involve, regulate or interfere with gaming” 

on the Pueblo’s Indian lands. The State even suggests that the action was proper to 

manufacture “leverage” against the Pueblo (Opening Brief at 31-32), which in 

itself is a concession that the motive of the State Defendants was to disrupt the 

balance of tribal, federal, and state interests intended by Congress in the passage of 

IGRA. Judge Brack was correct in evaluating these facts and these circumstances 

to reject the State’s rationalization for its actions: 

Defendants are frustrated by and resent the ongoing gambling activity 
of the Pueblo. Defendants’ harassment and threatening conduct 
directed at the vendors is a thinly disguised attempt to accomplish 
indirectly that which Defendants know they are without authority or 
jurisdiction to accomplish directly. Defendants’ contention that the 
enforcement actions against the vendors do not harm the Pueblo is 
also disingenuous. 
 

October 7, 2015 Order (Aplt. App. at 2/336) at p. 20.  Correct application of the 

analysis found in Srader, Bay Mills and Hobia to the instant appeal supports the 

District Court’s issuance of the Preliminary Injunction. 

The State Defendants also rely on two cases that found limitations to 

IGRA’s preemptive force. Both of these cases, upon closer review, support the 

Pueblo’s position.  First, in Mashantucket Pequot Tribe v. Town of Ledyard, 722 
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F.3d 457 (2d Cir. 2013), the Second Circuit found that IGRA did not preempt the 

Town of Ledyard from assessing a personal property tax on non-Indian lessors of 

slot machines used by the Tribe. The court’s inquiry turned on whether the off-

reservation tax to a non-Indian entity interfered with the tribe’s governance of its 

gaming activities:  

While the Tribe is correct that IGRA preempts certain state 
regulations affecting the governance of gaming, the tax at issue here 
does not affect the Tribe's “governance of gaming” on its 
reservation. Therefore, we conclude that IGRA does not preempt the 
tax.  

 
722 F.3d at 469 (citation omitted). Here, the actions of the State Defendants 

directly affect the Pueblo’s governance of gaming on its reservation. Accordingly, 

Town of Ledyard supports the District Court’s issuance of the Preliminary 

Injunction. 

 Second, in Casino Resource Corp. v. Harrah’s Entertainment, Inc., 243 F.3d 

435 (8th Cir. 2001), the Eighth Circuit found IGRA did not preempt an action 

brought by a sub-contractor against a management company after the management 

company terminated its agreement with an Indian tribe. The court’s inquiry turned 

on whether the lawsuit could encroach on IGRA’s goals: 

In contrast, the instant case presents the issue of whether IGRA 
preempts state law claims by one non-tribal entity against another, 
when resolution requires some review of a contract terminating a 
gaming management arrangement between one of the parties and a 
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tribal entity. Unlike Gaming Corp.6, where we stifled management 
companies' attempts to employ state law to circuitously challenge 
the outcome of an Indian nation's internal governmental decisions, 
here the challenge is merely to the decisions of a management 
company. Therefore, Gaming Corp. does not predestine our 
resolution. . . . Congressional intent is the touchstone of the 
complete preemption analysis.” Magee v. Exxon Corp. 135 F.3d 
599, 601–02 (8th Cir.1998). Through IGRA, Congress has sought to 
bring sundry policy goals to fruition, including protecting tribes' 
sovereign immunity, protecting tribes' “considerable control of 
gaming to further their economic and political development,” 
Gaming Corp., 88 F.3d at 549, protecting “the Indian gaming 
industry from corruption and ... provid[ing] for extensive federal 
oversight of all but the most rudimentary forms of Indian gaming,” 
Tamiami Partners v. Miccosukee Tribe of Indians, 63 F.3d 1030, 
1033 (11th Cir.1995). CRC's claims encroach on no IGRA goal. 

 
243 F.3d at 438 (emphasis added). Notably, the Eighth Circuit’s analysis, in 

distinguishing between the circumstances in Casino Resources Corp. that were 

determined to be outside of IGRA’s preemptive scope, and the circumstances in 

Gaming Corp. that were determined to be within IGRA’s preemptive scope, the 

Eighth Circuit relied upon the fact that the lawsuit in Gaming Corp. was being 

used to “circuitously challenge” internal tribal governmental decisions. Id. The 

State Defendants’ attempt to distinguish Wyandotte from the instant circumstances 

by noting that actions taken against applicants/licensees are different than an actual 

physical raid on Indian lands (Opening Brief at 1-2). Gaming Corp. however goes 

to the other end of the spectrum – a lawsuit between two non-Indian firms. The 

facts here fall in the middle of Wyandotte and Gaming Corp. But the actions at 
																																																								
6	Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536 (8th Cir. 1996).	
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issue in all three cases “clearly and substantially involve, regulate or interfere with 

gaming.”  

 Additionally, the State Defendants cite to a series of cases,7 Oklahoma Tax 

Commission v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505 (1991); 

Washington v. Confederated Tribes of the Colville Reservation, 447 U.S. 134 

(1980); and Muscogee Creek Nation v. Pruitt, 669 F.3d 1159 (10th Cir. 2012), in 

the context of states seeking to impose state excise taxes on tobacco products sold 

to non-Indians on Indian lands (Opening Brief at 29-30). Citizen Band Potawatomi 

is not a federal preemption case. Confederated Tribes found no statutory rights at 

stake that authorized Indian tribes to market an exemption from state taxation to 

persons who would normally do their business elsewhere. 447 U.S. at 135 

(“Federal statutes . . . do not go so far as to grant tribal enterprises selling goods to 

nonmembers an artificial competitive advantage over all other businesses in a 

State”). The statutes at issue in Muscogee were the Indian Trader Statutes, 25 

U.S.C. §§ 261-264. The Tenth Circuit found that those statutes were not impacted 

by taxation of tobacco sales to non-Indians because tribes have no vested right to 

sell tobacco products to non-Indians. 669 F.3d at 1175. None of the tobacco tax 

cases cited involve interference with congressionally-enacted statutes intended for 

																																																								
7 State Defendants also cite Kiowa Tribe v. Oklahoma v. Manufacturing Technologies, 523 U.S. 
751 (1998), in which the Court held that tribal sovereign immunity extends to off-reservation 
actions. It is unclear how that is relevant to the current litigation. 
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the benefit of tribes, such as IGRA. The cases are inapposite. 

II. State Defendants Incorrectly Assume/Determine that the Pueblo’s 
Non-Compacted Gaming Activities Are “Illegal”.  
 

 State Defendants repeatedly claim throughout their Opening Brief that the 

Pueblo’s gaming activities are “illegal” (Opening Brief at 1-6, 10, 12-14, 16, 21, 

24, 26-28 and 34). Applying the above preemption analysis, the State’s regulation 

of the Pueblo’s gaming activities is preempted regardless of the legality of the 

Pueblo’s gaming. The State’s repeated characterization of the Pueblo’s gaming as 

“illegal” is designed to influence this Court to believe that the United States 

Attorney’s Office and Judge Brack are somehow sanctioning illegal conduct, rather 

than preserving the status quo while the correct interpretation of IGRA is clarified 

by the pending consolidated appeals. The Pueblo vigorously defends the legality of 

its current actions. The irony of the State Defendants’ claims is that the entire 

dispute consuming both this appeal and the related consolidated appeals New 

Mexico v. Department of the Interior, 14-2219 and 14-2222, is the result of the 

State’s blatant disregard of its federal statutory obligation to conclude compact 

negotiations in good faith. In sharp contrast, the Pueblo has done everything IGRA 

requires it to do, including the pursuit of a negotiated compact in good faith, the 

filing of actions against the State under IGRA, allowing for an opportunity for the 

State to consent to IGRA’s remedial provisions as Congress intended. The Pueblo 

has complied in good faith with the extensive required of 25 C.F.R. part 291 in 
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applying for Secretarial Procedures in lieu of a tribal/state compact, which is the 

subject of the related consolidated appeals. It is the State that is acting illegally in 

violation of its obligations under IGRA.. 

 The State relies on the provision in IGRA that requires a tribal-state compact 

to be in effect in order for a tribe to be able to offer Class III gaming activities on 

its Indian lands. 25 U.S. C. § 2710(d)(1)(C). That passage and the case law that 

cites to that passage must be re-evaluated in the wake of Seminole Tribe v. Florida, 

517 U.S. 44 (1996) (“Seminole Tribe I”), which found that Congress lacked the 

Constitutional authority to subject non-consenting states to lawsuits brought by 

federally-recognized Indian tribes due to a state’s Eleventh Amendment immunity. 

Seminole Tribe I revealed that IGRA was broken. The Pueblo advocates and 

supports several remedial provisions that can fix IGRA consistent with Congress’ 

intent, including the federal government’s promulgation of 25 C.F.R. part 291, 

which is the subject of the related consolidated appeals pending before this Court, 

New Mexico v. Department of the Interior, 14-2219 and 14-2222.8 The Preliminary 

Injunction and the June 30, 2015 Letter of the United States Attorney’s Office both 

remain in effect only until the Tenth Circuit issues its mandate in those 

consolidated appeals. Those terms are in anticipation that the decision in those 

																																																								
8 The issues raised by the State Defendants in this appeal, particularly Section II regarding the 
legality of the Pueblo’s non-compacted Class III gaming activity, are issues also addressed at 
length in the briefing of the related consolidated appeals.		
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consolidated appeals will provide significant clarity regarding whether IGRA, in 

the wake of Seminole Tribe I, can be interpreted to allow for the promulgation of 

25 C.F.R. part 291 or other remedies. Remedies other than 25 C.F.R. part 291 may 

also restore Congress’ intent in passing IGRA. The one interpretation of IGRA in 

the wake of Seminole Tribe I that cannot stand, however, is the one advocated by 

the State Defendants:  States may negotiate with impunity and deprive a tribe of its 

statutory and sovereign right to govern gaming activities on its Indian lands by 

simply hiding behind Eleventh Amendment immunity. 

A. When a portion of a statute is found to be unconstitutional, the 
federal courts must apply severance analysis consistent with 
congressional intent. 
 

The Supreme Court has a “well established” two-part test for severability 

analysis. Alaska Airlines v. Brock, 480 U.S. 678, 684 (1987); National Federation 

of Independent Business v. Sebelius, ___U.S.____, 132 S. Ct. 2566 (2012) 

(“NFIB”) (dissenting opinion).  

First, if the Court holds a statutory provision unconstitutional, it then 

determines whether the now truncated statute will operate in the manner Congress 

intended. If not, the remaining provisions must be invalidated. Alaska Airlines, 480 

U.S. at 685. In Alaska Airlines, the Court clarified that this first inquiry requires 

more than asking whether “the balance of the legislation is incapable of 

functioning independently.” Id. at 684. Even if the remaining provisions will 
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operate in some coherent way, that alone does not save the statute. The “relevant 

inquiry in evaluating severability is whether the statute will function in a manner 

consistent with the intent of Congress.” Alaska Airlines, 480 U.S. at 685. See also 

United States v. Booker, 543 U.S. 220, 227, 125 S. Ct. 738 (2005) (“[T]wo 

provisions ... must be invalidated in order to allow the statute to operate in a 

manner consistent with congressional intent”); Minnesota v. Mille Lacs Band of 

Chippewa, 526 U.S. 172, 192, 119 S.Ct. 1187, 1199 (1999) (applying severance 

analysis to Executive Order, abrogation of usufructuary rights not intended unless 

a portion of the Order also removing Indians from lands was valid; “[E]mbodying 

as it did one coherent policy, [the entire order] is inseverable”). See also Free 

Enterprise Fund v. Public Company Accounting Oversight Bd., 561 U.S. 477, 130 

S. Ct. 3138, 3161 (2010) (Congress’ intent still effectuated with severed 

provisions).  

Second, even if the remaining provisions can operate as Congress designed 

them to operate, the Court must determine whether Congress would have enacted 

them standing alone and without the unconstitutional portion. If Congress would 

not, those provisions, too, must be invalidated. See Alaska Airlines, 480 U.S. at 

685 (“[T]he unconstitutional provision must be severed unless the statute created in 

its absence is legislation that Congress would not have enacted”); Ayote v. Planned 

Parenthood of Northern New England, 546 U.S. 320, 330, 126 S.Ct. 961 (2006) 
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(“Would the legislature have preferred what is left of its statute to no statute at 

all”); Denver Area Ed. Telecommunications Consortium, Inc. v. FCC, 518 U.S. 

727, 767, 116 S. Ct. 2374 (1996) (plurality opinion) (“Would Congress still have 

passed § 10(a) had it known that the remaining provisions were invalid?”) (internal 

quotation marks omitted). 

The Ninth Circuit decision in U.S. v. Spokane Tribe, 139 F.3d 1297 (9th Cir. 

1998) applying the above-cited Supreme Court case law to IGRA in the wake of 

Seminole Tribe I, succinctly summarized the task:  

IGRA does contain a severability clause. See 25 U.S.C. § 2721, 
creates a presumption that if one section is found unconstitutional, the 
rest of the statute remains valid. But that presumption is not 
conclusive; we must still strike down other portions of the statute if 
we find strong evidence that Congress did not mean for them to 
remain in effect without the invalid section. (Citation to Alaska 
Airlines omitted). The question we must ask is this: Would Congress 
have enacted IGRA had it known it could not give tribes the right to 
sue states that refuse to negotiate? (Citation to Alaska Airlines and to 
Board of Natural Resources omitted). If the answer is yes, then the 
rest of IGRA remains valid. If the answer is no, things become more 
complicated, as we must then ask which other provisions of IGRA are 
called into question, and under what circumstances. Figuring out why 
Congress passed a piece of legislation is hard enough. Figuring out 
whether it would have passed that legislation in the absence of one of 
its key provisions is even harder. Yet, figure we must.  

 
Spokane Tribe, 139 F.3d at 1299. In 1996, the Supreme Court truncated IGRA’s 

remedial provisions by holding that tribes are constitutionally precluded from 

bringing suit against recalcitrant states that do not consent to being sued. See 

Seminole Tribe I, 517 U.S at 72 (“[T]he Eleventh Amendment prevents 
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congressional authorization of suits by private parties against unconsenting 

States.”). Significantly for purposes of this appeal, the Supreme Court did not 

consider whether the rest of IGRA remains intact. Id. at 75 n.18 (“We do not here 

consider, and express no opinion upon, that portion of the decision below that 

provides a substitute remedy for a tribe bringing suit.”). But the Ninth Circuit has 

expressly reviewed and affirmed the savings construction in the Seminole Tribe I 

decision. See also Spokane Tribe, 139 F.3d at 1299 (“The Supreme Court did not 

consider whether the rest of IGRA survives”). 

B. Congress intended for tribes to govern gaming activities on Indian 
lands where states negotiated in bad faith, or failed to negotiate at 
all. 
 

One need not look beyond the findings section in IGRA to understand that 

Congress intended tribes to be able to exercise their sovereign right to govern 

gaming activities on Indian lands consistent with the landmark California v. 

Cabazon Band of Mission Indians, 480 U.S. 202 (1987) decision: 

Congress finds that Indian tribes have the exclusive right to 
regulate gaming activity on Indian lands if the gaming activity is 
not specifically prohibited by Federal law and is conducted within 
a State which does not, as a matter of criminal law and public 
policy, prohibit such gaming activity.  
 

25 U.S.C. § 2701(5). Congress articulated its policy to effectuate the tribes’ rights: 

The purpose of this chapter is— 
 
(1)  to provide a statutory basis for the operation of gaming by 
Indian tribes as a means of promoting tribal economic 
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development, self-sufficiency, and strong tribal governments; 
 

(2) to provide a statutory basis for the regulation of gaming by an 
Indian tribe adequate to shield it from organized crime and other 
corrupting influences, to ensure that the Indian tribe is the primary 
beneficiary of the gaming operation, and to assure that gaming is 
conducted fairly and honestly by both the operator and players; and 
 
(3) to declare that the establishment of independent Federal 
regulatory authority for gaming on Indian lands, the establishment 
of Federal standards for gaming on Indian lands, and the 
establishment of a National Indian Gaming Commission are 
necessary to meet congressional concerns regarding gaming and to 
protect such gaming as a means of generating tribal revenue. 
 

25 U.S.C. § 2702. Notably, nowhere in the Findings or in the Declaration of Policy 

does Congress recognize any rights of the states or express that its purpose is to 

provide states a role in the regulation of Indian gaming. True, Congress established 

a system for Class III gaming to be licensed and regulated on terms negotiated 

between the tribal governments and state governments. 25 U.S.C. § 2710(d). 

However, to guard against the possibility that states might choose not to negotiate, 

or to negotiate in bad faith, Congress included a complex set of procedures 

designed to protect tribes from these recalcitrant states. Spokane Tribe at 1298. 

Under IGRA, a tribe may ask the state to negotiate a compact, and upon receiving 

such a request the state “shall negotiate with the Indian tribe in good faith to enter 

into such a compact.” 25 U.S.C. § 2710(d)(3)(A). If the tribe believes the state is 

not negotiating in good faith, it may sue the state in district court. See 25 U.S.C. § 

2710(d)(7)(A)(i). The specific structure of the remedy, set forth in 25 U.S.C. § 
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2710(d)(7) is more fully described in the Statement of the Case, supra.  

The Senate Report on S. 555, (the basis for IGRA), repeatedly emphasizes 

Congress’ affirmative decision to balance the interests of tribes and states. See, 

e.g., S.Rep. No. 100-446, at 1-2 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 

3071 (“[T]he issue has been how best to preserve the right of tribes to self-

government while, at the same time, to protect both the tribes and the gaming 

public from unscrupulous persons.”); id. at 5, 1988 U.S.C.C.A.N. at 3075 (“[T]he 

Committee has attempted to balance the need for sound enforcement of gaming 

laws and regulations, with the strong federal interest in preserving the sovereign 

rights of tribal governments[.]”); id. at 6, 1988 U.S.C.C.A.N. at 3076 (“This 

legislation is intended to provide a means by which tribal and state governments 

can realize their unique and individual governmental objectives”). In describing the 

balancing, the report refers specifically to the provision for suing states: 

Section 11(d)(7) grants a tribe the right to sue a state if compact 
negotiations are not concluded. This section is the result of the 
Committee balancing the interests and rights of tribes to engage in 
gaming against the interests of States in regulating such gaming.... 
[T]he issue before the Committee was how best to encourage states 
to deal fairly with tribes as sovereign governments. The Committee 
elected, as the least offensive option, to grant tribes the right to sue 
a state if a compact is not negotiated.... 
 

Id. at 14, 1988 U.S.C.C.A.N. at 3084 (emphasis added).  

It is the Committee’s intent that the compact requirement for class III 
not be used as a justification by a state for excluding Indian tribes 
from such gaming or for the protection of other state-licensed gaming 
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enterprises from free market competition with Indian tribes.  
 

Id. at 13, 1988 U.S.C.C.A.N. at 3083. The Committee did not intend that 

“compacts be used as a subterfuge for imposing state jurisdiction on tribal lands,” 

but instead, chose to apply “the good faith standard as the legal barometer for the 

state’s dealings with tribes in class III gaming negotiations.”  S. Rep. No. 100-466 

at p.14.  IGRA’s conflict resolution process counterbalanced state authority by 

limiting a state’s ability to deny tribes “any legal right they may now have to 

engage in class III gaming.” Id. “This bill should not be construed, however, to 

require tribes to unilaterally relinquish any other rights, powers, or authority.”  Id. 

1988 U.S.C.C.A.N. at 3105 (supplemental remarks of sponsoring Senator Dan 

Evans (WA)). 

Statements on the floor of Congress reinforce the unavoidable conclusion 

that IGRA cannot be interpreted to enable states to deprive tribes of the sovereign 

right and authority to govern gaming activities on Indian lands. See also May 4, 

1987 letter to Congressman Claude Pepper: 

“One effect of the Court decision is that some tribes are now opposing 
enactment of any legislation imposing regulations on tribal gaming. … 
While I can appreciate this change in attitude of the tribes, I still feel 
that some legislation is desirable to provide needed protection for the 
tribes, themselves, and the public.  As a consequence, I have directed 
by staff to redraft a bill which recognizes the rights secured to the 
tribes by the Supreme Court decision and, yet, establishes some 
Federal standards and regulations to protect the tribes and the public 
interest.  However, I believe that this Federal regulation must be 
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accomplished in a manner which is least intrusive upon the right of 
tribal self-government (emphasis added).  
 
The Act recognizes Tribal sovereignty and "...does not seek to invade or 

diminish that sovereignty.  134 Cong. Rec. S12650, (A109) (daily ed. Sept. 15, 

1988) (statement of sponsoring Senator Dan Inouye (HI)). Congressman Udall, the 

Chairman of the House Insular Affairs Committee, the Committee with jurisdiction 

over Indian affairs at the time noted while supporting S. 555, that he had opposed 

earlier versions of the legislation:  

On July 6, I inserted a statement in the Record which set out my 
position on this issue.  I stated that I could not support the unilateral 
imposition of state jurisdiction over Indian tribal governments … 
Over the years I have strongly resisted the imposition of state 
jurisdiction over Indian tribes in this and other areas.  This Nation has 
had a longstanding policy of protecting the rights of Indian tribes to 
self-government.  Most acts of Congress in the last 50 years including 
in this Congress have been designed to strengthen those governments.  
The tribal-state compact provision of S. 555 should be viewed in those 
terms.   
 

134 Cong. Rec. 25376 (Sep. 26, 1988) (statement of Rep. Udall). 

Congress did not intend that states necessarily have a role in the regulation 

of Class III gaming. Indeed Congress contemplated that a state may choose to have 

no role in such regulation: 

. . . [W]hen a tribe and a state negotiate a compact, there need be no 
imposition of state jurisdiction whatsoever.  Language in the report, 
such as "the extension of state jurisdiction and the application of state 
laws" and "relinquishment of rights" must be read in their full context 
of a compact where a tribe requests and consents to such extension or 
relinquishment. . . . It is entirely conceivable that a particular state will 
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have no interest in operating any part of the regulatory system needed 
for a class III Indian gaming activity and there will be no 
jurisdictional transfer recommended by the particular tribe and state.  
Congress should expect a reasonable and rational approach to these 
compacts and not simply a demand that tribes come under a state 
system. 

 
134 Cong. Rec. S. 12651 (statement of sponsoring Senator Dan Evans (WA)). 
 

The compacts are not intended to impose de facto state regulation . . . . 
The bill references the types of provisions that may go into compacts.  
These provisions are not requirements.  Some tribes can assume more 
responsibility than others and it is entirely conceivable that a state 
may want to defer to tribal regulatory authority and maintain only an 
oversight role. 

 
134 Cong. Rec. S. 12651 (statement of sponsoring Senator Dan Inouye (HI)).  
 

When the Eleventh Amendment became a concern after IGRA became law, 

Senator Daniel Inouye, Chair of the Senate Committee on Indian Affairs and one 

of S. 555's authors, explicitly answered the dispositive question.9 He explained that 

Congress would not have passed IGRA in the form it did, had it known that tribes 

wouldn't be allowed to sue states: 

Because I believe that if we had known at the time we were 
considering the bill-if we had known that this proposal of tribal 
state compacts that came from the States and was strongly 
supported by the States, would later be rendered virtually 

																																																								
9 The Ninth Circuit looked to the statements of Senator Inouye in its decision to vacate an 
injunction sought by the United States for the Spokane operation of Class III gaming in the 
absence of a Tribal-state compact. Spokane Tribe 139 F.3d at pp.1300-1301. In doing so it noted 
that in the context of severance analysis, the sponsoring Senator’s statements are highly relevant: 
“[W]e seek to determine not what the statute means but whether it would have passed without 
the invalid provision. For this purpose, it's highly instructive to see how one of the key players in 
the enactment process views the matter.” Id. at 1300 n.4. 
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meaningless by the action of those states which have sought to 
avoid entering into compacts by asserting the Tenth and Eleventh 
Amendments to defeat federal court jurisdiction, we would not 
have gone down this path. 
 

Implementation of Indian Gaming Regulatory Act: Oversight Hearings Before the 

House Subcommittee on Native American Affairs of the Committee on Natural 

Resources, 103rd Cong., 1st Sess., Serial No. 103–17, Part 1, at 63 (April 2, 

1993)(emphasis added).  

If the courts rule that the Eleventh Amendment would prohibit the 
tribal governments from suing State officials, then you've got a 
piece of paper as a law.  
 

Implementation of Indian Gaming Regulatory Act: Hearing Before the Senate 

Select Committee on Indian Affairs, 102nd Cong., 2d Sess., S. Hrg. 102–660, Part 

2, at 58 (March 18, 1992) (emphasis added).  

Those federal courts that have looked to the text of IGRA and its legislative 

intent have concluded, consistent with the Pueblo’s position, that Congress did not 

intend to allow states to deprive tribes of their sovereign and statutory rights by 

merely hiding behind Eleventh Amendment immunity and refusing to consent to 

the negotiation/mediation structure intended by Congress. The most extensive 

analysis was provided by the Ninth Circuit Appeals Court in its decision to vacate 

an injunction sought by the United States against the Spokane Tribe’s operation of 

Class III gaming in the absence of a compact. Judge Alex Kozinski, writing for the 

Ninth Circuit Appeals Court opined: 
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It is quite clear from the structure of the statute that the tribe's right 
to sue the state is a key part of a carefully-crafted scheme 
balancing the interests of the tribes and the states. It therefore 
seems highly unlikely that Congress would have passed one part 
without the other, leaving the tribes essentially powerless. 
 

Spokane Tribe 139 F.3d at 1300 (emphasis added). The Court of Appeals for the 

Ninth Circuit further stated: 

IGRA as passed thus struck a finely-tuned balance between the 
interests of the states and the tribes. Most likely it would not have 
been enacted if that balance had tipped conclusively in favor of the 
states, and without IGRA the states would have no say whatever over 
Indian gaming. In our case, the Tribe claims it attempted to negotiate 
in good faith, but that attempt failed because of bad faith on the part 
of the State. The Tribe thus fulfilled its obligation under IGRA. The 
Tribe then sued the State, as it was entitled to under the statute, but 
found it could not continue that suit after Seminole Tribe. As far as we 
can tell on the record before us, nothing now protects the Tribe if the 
State refuses to bargain in good faith or at all; the State holds all the 
cards (so to speak). Congress meant to guard against this very 
situation when it created IGRA's interlocking checks and balances. 

 
Spokane Tribe, 139 F.3d at 1301 (emphasis added). 
 

C. Applying the law to the record of Congress’ intent: severance 
analysis allows the Pueblo to proceed with the governance of class 
III gaming on its Indian lands. 
 

Application of the well-reasoned two-part guidance of the Supreme Court, 

set forth in detail in subsection (a) supra, compels a conclusion that allows the 

Pueblo to govern Class III gaming activities on its Indian lands in the absence of a 

tribal-state compact. Certainly, the severance of the provisions in IGRA that allow 

a tribe to sue a state will not result in IGRA operating in the manner Congress 

Appellate Case: 15-2187     Document: 01019560330     Date Filed: 01/25/2016     Page: 47     



	 36 

intended. The second part of the Supreme Court’s well-reasoned guidance on 

severance, whether Congress would have enacted IGRA without the ability of 

tribes to sue states, is also clearly resolved in the Pueblo’s favor. Congress’ in 

opening the door for states to have a role in what had previously been a federal-

tribal relationship did not intend to deprive tribes of gaming rights.  

The Court is able to and should engage in the two-part severance guidance in 

a manner consistent with Congress’ intent. See Spokane Tribe, 139 F.3d at 1299. In 

the context of severance analysis, language can be severed from IGRA in a manner 

that allows the Part 291 regulations to be upheld. For example, striking those 

portions of 25 U.S.C. § 2710(d) that would have otherwise required the State’s 

consent to be sued in federal court would create a result that would still provide the 

State an option of concluding a compact while the remedial administrative 

provisions were pending, yet not allow the State to stop the process:10  

(7) 
(A) The United States district courts shall have jurisdiction over— 
(i) any cause of action initiated by an Indian tribe arising from the 
failure of a State to enter into negotiations with the Indian tribe for the 
purpose of entering into a Tribal-State compact under paragraph (3) or 
to conduct such negotiations in good faith, 
(ii) any cause of action initiated by a State or Indian tribe to enjoin a 
class III gaming activity located on Indian lands and conducted in 
violation of any Tribal-State compact entered into under paragraph (3) 
that is in effect, and 
(iii) any cause of action initiated by the Secretary to enforce the 

																																																								
10 to facilitate a clean reading, the proposed severed provisions are shown as bold, italicized and 
strike-thru font 
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procedures prescribed under subparagraph (B)(vii). 
(B) 
(i) An Indian tribe may initiate a cause of action described in 
subparagraph (A)(i) only after the close of the 180-day period 
beginning on the date on which the Indian tribe requested the State 
to enter into negotiations under paragraph (3)(A). 
(ii) In any action described in subparagraph (A)(i), upon the 
introduction of evidence by an Indian tribe that— 
(I) a Tribal-State compact has not been entered into under 
paragraph (3), and 
(II) the State did not respond to the request of the Indian tribe to 
negotiate such a compact or did not respond to such request in good 
faith, 
the burden of proof shall be upon the State to prove that the State 
has negotiated with the Indian tribe in good faith to conclude a 
Tribal-State compact governing the conduct of gaming activities. 
(iii) If, in any action described in subparagraph (A)(i), the court 
finds that the State has failed to negotiate in good faith with the 
Indian Tribe [tribe] to conclude a Tribal-State compact governing 
the conduct of gaming activities, the court shall order the State and 
the Indian Tribe  [2] to conclude such a compact within a 60-day 
period. In determining in such an action whether a State has 
negotiated in good faith, the court— 
(I) may take into account the public interest, public safety, 
criminality, financial integrity, and adverse economic impacts on 
existing gaming activities, and 
(II) shall consider any demand by the State for direct taxation of the 
Indian tribe or of any Indian lands as evidence that the State has 
not negotiated in good faith. 
(iv) If a State and an Indian tribe fail to conclude a Tribal-State 
compact governing the conduct of gaming activities on the Indian 
lands subject to the jurisdiction of such Indian tribe within the 60-day 
period provided in the order of a court issued under clause (iii), the 
Indian tribe and the State shall each submit to a mediator appointed 
by the court a proposed compact that represents their last best offer for 
a compact. The mediator shall select from the two proposed 
compacts the one which best comports with the terms of this chapter 
and any other applicable Federal law and with the findings and 
order of the court. 
(v) The mediator appointed by the court under clause (iv) shall 
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submit to the State and the Indian tribe the compact selected by the 
mediator under clause (iv). 
(vi) If a State consents to a proposed compact during the 60-day 
period beginning on the date on which the proposed compact is 
submitted by the mediator to the State under clause (v), the proposed 
compact shall be treated as a Tribal-State compact entered into under 
paragraph (3). 
(vii) If the State does not consent during the 60-day period described 
in clause (vi) to a proposed compact submitted by a mediator under 
clause (v), the mediator shall notify the Secretary and the Secretary 
shall prescribe, in consultation with the Indian tribe, procedures— 
(I) which are consistent with the proposed compact selected by the 
mediator under clause (iv), the provisions of this chapter, and the 
relevant provisions of the laws of the State, and 
(II) under which class III gaming may be conducted on the Indian 
lands over which the Indian tribe has jurisdiction. 
 

25 U.S.C. § 2710(d)(7)(as severed). The District Court for the Eastern District of 

Washington, severed 25 U.S.C. § 2710(d) from IGRA. That severance analysis 

was conducted pursuant to litigation concerning the State of Washington and 

Colville over compact negotiations. 

If this court were to only sever the mandatory language from IGRA, 
the Tribe would be left without recourse if they are unable to reach 
agreement with the State. Thus subsection (d) regarding class III 
gaming is not fully operable without the unconstitutional language. 
Further, even if subsection (d) were fully operable without the 
unconstitutional portions, the language of the act and the legislative 
history indicate State participation and speedy resolution of an 
impasse were key components of the bill. See; e.g., 25 U.S.C. § 
2710(d)(7)(B)(i) (court assistance may be invoked if a compact is not 
reached within 180 days); Senate Report 100-466, 100th Cong. 2 Sess., 
reprinted in 1988 U.S.C.C.A.N. 3071, 3076 (the Act “does not 
contemplate and does not provide for the conduct of class III gaming 
on Indian lands in the absence of a tribal-state compact.”). Therefore 
the entire subsection (d) regarding class III gaming must be severed 
from the Act as unconstitutional. 
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Confederated Tribes of the Colville Reservation v. Washington, 20 Indian Coo 

3124, DK# CS-92-0426-WFN (E.D. Wash. June 4, 1993) (emphasis added).  

 Concerns regarding the Johnson Act are easily corrected by severance. 25 

U.S.C. § 2710(d)(6) can be carefully severed to read: 

The provisions of section 1175 of title 15 shall not apply to any 
gaming conducted under a Tribal-State compact that— 
(A) is entered into under paragraph (3) by a State in which gambling 
devices are legal, and 
(B) is in effect. 
 

25 U.S.C. § 2710(d)(6)(as severed). Courts read IGRA and the Johnson Act 

together and consistently conclude that the Johnson Act is repealed or exempted 

from gaming otherwise conducted in compliance with IGRA. See, e.g., Seneca-

Cayuga Tribe of Oklahoma v. National Indian Gaming Commission, 327 F.3d 

1019, 1034 (10th Cir. 2003); United States v. 162 Megamania Gambling Devices, 

231 F.3d 713, 717 (10th Cir. 2000); United States v. Santee Sioux Tribe, 324 F.3d 

607, 611 (8th Cir. 2003); United States v. 103 Electronic Gambling Devices, 223 

F.3d 1091, 1101(9th Cir. 2000); Diamond Game Enterprises v. Reno, 230 F.3d 

365, 371 (D.C. Cir. 2000).  

  There are perhaps other ways to sever portions of IGRA that are consistent 

with Seminole Tribe I. The Pueblo asserts that if severance analysis cannot 

otherwise be applied in a manner that effectuates Congressional intent; namely, 
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providing the Pueblo an effective remedy against New Mexico’s recalcitrance, then 

the Class III provisions of IGRA in their entirety, should be struck down, and the 

Pueblo should be able to govern gaming activities on its Indian lands without 

regard to IGRA, as was the legal landscape between the issuance of the Cabazon 

decision in 1987 and the passage of IGRA in 1988.  

The Ninth Circuit found that enforcement action against a tribe that has done 

everything it is required to do is inappropriate. Spokane Tribe, 139 F.3d at 1302. 

Congress intended for the Pueblo to be able to affirmatively seek relief on its own 

behalf. The Supreme Court makes clear that the analysis is not simply whether 

IGRA can function independently of the unconstitutional provisions, but whether 

in doing so, the statute functions in a manner consistent with the intent of 

Congress.  

D. The United States Attorney Office Letter of June 30, 2015 does 
not support the position of the State Defendants.  

    
 The State Defendants allege that the United States Attorney’s Office, in its 

letter of June 30, 2015 (Aplt. App. at 2/297) confirming that it will forebear federal 

enforcement against the Pueblo pending the consolidated appeals in New Mexico v. 

Department of the Interior, 14-2219 and 14-2222, found that the Pueblo’s non-

compacted gaming is illegal. Judge Brack properly rejected the notion that the 

State Defendants could rely on that letter, and that it was the State Defendants’ 

own determination of the legality of the Pueblo’s gaming activities that formed the 
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basis of their actions against applicants/licensees: 

On June 30, 2015, the United States Attorney for the District of New 
Mexico and the National Indian Gaming Commission issued letters 
stating that they would forgo enforcement action against the Pueblo as 
the result of the expiration of the Compact, during the pendency of the 
appeal in New Mexico v. Department of the Interior. (Doc. 1; Damon 
Martinez Letter dated 6/30/2015, Doc. 23-10; Jonodev Chaudhuri 
Letter dated 6/30/15, Doc. 23-11.) The decisions to withhold 
enforcement actions were conditioned on the pendency of active 
litigation before the Tenth Circuit Court of Appeals, the Pueblo’s 
commitment to maintain the status quo of its gaming operations as set 
forth in the Compact, and the Pueblo’s commitment to place in trust 
the funds that would have been paid to the State under the Compact. 
(Id.) The United States Attorney’s decision will remain in effect for 
30 days after the Tenth Circuit Court of Appeals issues its mandate. 
(Doc. 23-10.) The United States Attorney’s letter provides that it 
“may not be relied upon to create any rights, substantive or 
procedural, enforceable at law or in equity by any party in any matter, 
civil or criminal . . . .” (Id.): 

 
October 7, 2015 Order (Aplt. App. at 2/336) at 4 (emphasis added). 
 

Defendants’ actions are based, quite clearly, on Defendants’ own 
determination that the post-June 30, 2015 Class III gaming at the 
Pueblo is illegal – a determination that the Defendants, just as clearly, 
are without jurisdiction or authority to make. 

 
October 7, 2015 Order (Aplt. App. at 2/336) at 20 (emphasis added). 
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III. The State Defendants Fail to Establish Error in the District Courts 
Analysis of Irreparable Harm and Balance of Hardships 
 

The State Defendants argue that the District Court erred in its analysis 

regarding irreparable harm to the Pueblo and the balance of the hardships (Opening 

Brief at 33-36). The State does not dispute Judge Brack’s analysis that the Pueblo 

would suffer irreparable catastrophic consequences resulting in the loss of 

thousands of jobs, severe cuts to essential governmental services, and a severe 

negative impact on the regional economy, in addition to the infringement on tribal 

sovereignty, if the request for the Preliminary Injunction was not granted (October 

7, 2015 Order (Aplt. App. at 2/336) at 18-21).  Rather, State Defendants argue that 

“equity will not support an injunction to maintain the Pueblo’s revenue stream 

from an illegal gaming enterprise” (Opening Brief at 34). That argument merely 

begs the question set forth in Section II, above.   

The State’s position that equity should not support an injunction that 

maintains illegal activity should also be turned on the State in the context of the 

balance of hardships. Eleventh Amendment immunity does not morph the State’s 

illegal, bad faith negotiation tactics into legal, good faith tactics. Except for 

repeating the State’s interest in regulating gaming activity outside of the 

reservation, which regulatory authority is not limited by the Preliminary 

Injunction, the State Defendants fail to otherwise articulate how the District Court 

erred in its analysis regarding the balance of hardships – catastrophic consequences 
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to the Pueblo and an entire regional economy on the one hand, and an esoteric 

limitation on the State’s ability to assert jurisdiction on the other. There is no error. 

CONCLUSION 
 

For the reasons set forth above, the District Courts Order of Preliminary 

Judgment should be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT 
 

This appeal involves issues of great importance to the Pueblo; accordingly, 

the Pueblo joins the State Defendants’ request for oral argument. 

Dated: January 25, 2016  Respectfully submitted, 

     CARRIE A. FRIAS 
      PUEBLO OF POJOAQUE 
      Pueblo of Pojoaque Legal Department 
      58 Cities of Gold Road,Ste. 5 
      Santa Fe, NM 87506 
      Telephone: (505) 455-2271 
      Email: cfrias@pojoaque.org 
 
      /s/ Scott Crowell 
      SCOTT CROWELL 
      Crowell Law Offices-Tribal Advocacy  
      Group 
      1487 W. State Route 89A, Ste. 8 
      Sedona, AZ 86336 
      Telephone: (425) 802-5369 
      Fax: (509) 290-6953 
      Email: scottcrowell@hotmail.com 

 
      
     JANA WERNER 

      PUEBLO OF POJOAQUE 
      CASINO ADMINISTRATION 
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     30 Buffalo Thunder Trail, Suite 2101 
      Santa Fe, NM 87506 
      Telephone: (505) 819-2254 
      Email: jwerner@buffalothunder.com 
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