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INTRODUCTION 

 

According to the First Amended Complaint (“FAC”), the Defendants have constructed 

and are participating in a sophisticated, large-scale, Internet-based, predatory lending scheme 

that has snared Pennsylvania consumers. Through the business structures they have fashioned, 

Defendants are doing indirectly what they know they cannot do directly under Pennsylvania law, 

namely, profiting from making and collecting consumer loans with interest rates in excess of 200 

percent. 

Pennsylvania law has long recognized that “usury is generally accompanied by 

subterfuge and circumvention of one kind or another to present the color of legality.” Pa. Dep’t 

of Banking v. NCAS of Del., LLC, 948 A.2d 752, 761 n. 11 (Pa. 2008). In this case, the 

“subterfuge and circumvention” that Defendants used to present their scheme with the “color of 

legality” was to use business partnerships with certain Native American tribes (and, in an earlier 

phase of the scheme, with a Delaware-chartered bank that was shut down by federal regulators 

for its participation in a variety of illicit schemes). Defendants’ used these associations to portray 

their own actions as being those of a tribe or a bank. By doing so, they have tried to cloak 

themselves with whatever protected legal status the tribes and bank might enjoy under federal 

tribal sovereignty and bank preemption rules. 

This action was originally filed in Pennsylvania state court by the Attorney General of the 

Commonwealth of Pennsylvania to enjoin the scheme, and among other relief, to obtain 

restitution for the thousands of Pennsylvania consumers who have been victimized. The 

Commonwealth alleges that the Defendants while profiting from illegal loans made to 

Pennsylvania consumers, violated the Pennsylvania Corrupt Organizations Act (“COA”), 18 Pa. 

C.S. § 911 (Counts One through Three), the Pennsylvania Fair Credit Extension Uniformity Act 
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(“FCEUA”), 73 P.S. § 2270.1 et seq. (Count Four), and the Pennsylvania Unfair Trade Practices 

and Consumer Protection Law (“UTPCPL”), 73 P.S. § 73-201 et seq. (Counts Four and Five). 

After the case was removed, and this Court denied the Commonwealth’s motion to remand, the 

Commonwealth filed the FAC, adding, among other things, a federal claim—Count Six—under 

the recently enacted Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 

(“Dodd-Frank Act”), 12 U.S.C. § 5552(a)(1) to remedy the Defendants’ unfair, deceptive or 

abusive practices. See 12 U.S.C. § 5531. 

Defendants have filed seven motions to dismiss the FAC under Rule 12, including five 

separate motions filed by the defendants collectively referred to as “the Think Finance 

Defendants” (referred to hereinafter as “the TF Defendants”).
1
 Besides arguing that the claims 

alleged are deficient, Defendants put forth various, sometimes conflicting, legal theories why this 

action cannot proceed on any legal theory. They argue, among other things, that the tribes are 

indispensable parties whose absence from the litigation requires dismissal under Rule 19; that the 

underlying loans are actually legal under state law; and that, even if the loans are unlawful, the 

Pennsylvania Attorney General has no legal authority to stop the unlawful practices. 

None of these arguments have legal merit. Defendants are subject to Pennsylvania law. 

The lending activity over which they preside is illegal; their associations with Native American 

tribes and a now defunct bank provide them no immunity from the consequences of their own 

actions; and the Commonwealth’s chief law enforcement officer has full authority to bring them 

                                                 
1
 Besides Think Finance, Inc., the Commonwealth has named as defendants in the FAC various 

Think affiliates, including TC Loan Service, LLC, Tailwind Marketing, LLC, Financial U, LLC, 

and Payday One, LLC, as well as its former President and CEO, Kenneth Rees. Payday One and 

Rees, which each have filed a Rule 12 motion to dismiss, Docs. 72-73, are represented by one 

law firm. The remaining Think Finance entities are collectively represented by three law firms 

that have collaborated on three additional motions. Docs. 67, 68, and 70. The other two motions 

were filed, respectively, by the “Selling Source Defendants,” Doc. 69 and Defendant National 

Credit Adjusters, LLC, Doc. 71. Together, the Defendants submitted over 200 pages of briefing.  
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to justice. In many ways, Defendants’ legal arguments actually illustrate the “subterfuge and 

circumvention” underlying the scheme itself. Defendants’ motions should be denied. 

LEGAL BACKGROUND 

 

I. Pennsylvania’s 150-Year Old Rate Ceiling of Six-Percent, Applicable to All 

Unlicensed Payday Loan Products 

 

Payday loans—meaning short-term, high-interest consumer loans—are “among the most 

controversial credit products in the marketplace.” Andrichyn v. TD Bank, N.A., No. 14-3865, 

2015 U.S. Dist. LEXIS 34802, *2 (E.D. Pa. March 20, 2015) (quoting Nathalie Martin, “1,000% 

Interest—Good While Supplies Last: A Study of Payday Loan Practices and Solutions,” 52 ARIZ. 

L. REV. 563, 564 (2010)).
2
 The legality of these loans turns on state law, which, in the case of 

Pennsylvania, has long banned high-interest consumer lending in any form by any unregulated 

business. See Andrichyn and NCAS of Del., supra. 

Two Pennsylvania laws regulate interest rates in small-loan consumer lending. The Loan 

Interest and Protection Law (“LIPL”), 41 P.S. § 101 et seq., establishes a general interest cap of 

six percent for non-mortgage consumer loans in amounts less than $50,000. 41 P.S. § 201. The 

Consumer Discount Company Act (“CDCA”), 7 P.S. § 6201 et seq., allows licensed “consumer 

discount companies” to make loans in excess of the LIPL rate, at rates up to approximately 24 

                                                 
2
 See also National Consumer Law Center, “Installment Loans: Will States Protect Borrowers 

from a New Wave of Predatory Lending?,“ 1 (July, 2015), available at 

http://www.nclc.org/images/pdf/pr-reports/report-installment-loans.pdf (describing market trend 

moving from traditional payday lending products towards high-rate loans for longer terms and 

higher amounts, which can be “even worse than a payday loan if it binds the borrower to an 

unaffordable payment at an extortionate interest rate for a bigger loan and a longer period of 

time”). The loans described in the FAC, see ¶¶ 54, 58, 60, are more like these newer “installment 

loan” products than the two-week loans commonly associated with the term “payday loans,” but, 

given the fact that both forms of high-cost loans are illegal in Pennsylvania, the distinction is not 

important to this case. The Commonwealth will use the term “payday loan” in this brief in its 

broadest sense, including the longer-term loans at issue here. 
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percent, in accordance with contractual terms and conditions set by that statute. See Cash Am. 

Net of Nev., LLC v. Dept’t of Banking, 8 A.3d 282, 285 (Pa. 2010). This legal regime, including 

the general six-percent rate ceiling and the authorized small loan product that is highly regulated, 

has been in place for 100 years.
3
 

With regard to small-loan lending in Pennsylvania, the LIPL interest cap applies to any 

“nondepository, nonmortgage, consumer lender” that is not licensed under the CDCA. Cash Am. 

Net, 8 A.3d at 285; FAC ¶¶ 25-26.
4
 Unless conducted in accordance with the requirements 

underlying a CDCA license, therefore, the six-percent ceiling applies to all non-bank lending. Of 

particular relevance to this case, the licensing requirement in CDCA applies not only to named 

lenders but also to their “agents” and anyone who “collects” loans made pursuant to the CDCA. 

7 P.S. § 6203A. 

                                                 
3
 At common law, all interest was prohibited, so the right to charge some limited amount of 

interest was a privilege established by legislation. See Munn v. People, 94 U.S. 113, 153 (1876) 

(dissenting opinion of Field, J), quoted with approval in Commonwealth v. Brown, 8 Pa. Super. 

339, 354 (1898)); Smith v. Mitchell, 616 A.2d 17, 19 (Pa. Super. 1992). Early in the 20
th

 Century, 

the Pennsylvania General Assembly modernized usury regulation by establishing a small-loan 

licensing regime for authorized lending over the six-percent limit. Through the Small Loan Act 

of 1915 (setting special rules for consumer loans made by regulated companies in amounts up to 

$300), see Commonwealth v. Puder, 104 A. 505 (Pa. 1918) and the superseding CDCA, passed 

in 1937 (providing for regulated loans then capped at $1,000), see Equitable Credit & Discount 

Co. v. Geier, 21 A.2d 53 (Pa. 1941), the state adopted a regulatory regime of licensed lending at 

specified rates above the six-percent limit for consumer loans. The stated legislative purpose 

underlying those laws was to combat the underground market in loan-sharking by legalizing a 

tightly regulated small-loan industry. See Puder, 104 A. at 507; Equitable Credit & Discount Co. 

v. Geier, 21 A.2d at 56-57. In acting to regulate this field, during an era in which any exercise of 

the state police power was viewed suspiciously, the legislature recognized that the business of 

making small loans to consumers “profoundly affects the social life of the community.” 21 A.2d 

at 58. 
4
 LIPL excludes activity authorized by the CDCA from the six-percent general rate ceiling. 41 

P.S. § 604 (giving superseding effect to “the act of April 8, 1937 (P.L. 262, No. 66)”. Also 

excluded from coverage are loans made by “[b]anks, savings banks and bank and trust 

companies, subject to the act of November 30, 1965 (P.L. 847, No. 356),” thereby referencing 

the Banking Code, 7 P.S. § 101 et seq. 41 P.S. § 604.  
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LIPL was enacted by the legislature in its present form in 1974. Act 6 of January 30, 

1974, P.L. 13, 41 P.S. § 101 et seq. Act 6 modernized credit law in Pennsylvania in a number of 

ways but reaffirmed the existing six-percent general usury limit. See Smith v. Mitchell, 616 A.2d 

at 19.
5
 The adoption of Act 6 reflected “the legislature’s abhorrence of usurious interest rates.” In 

re Grigsby, 127 B.R. 759, 764 (E.D. Pa. 1991). Act 6 was the successor to the original usury 

statute of 1858, which first established the general usury ceiling of six percent and created a 

cause of action to recover any amounts paid in excess of that rate.
6
 See All Purpose Fin. Corp. v. 

D’Andrea, 235 A.2d 808 (Pa. 1967) (dissenting opinion of Roberts, J); Simpson v. Penn Discount 

Corp., 5 A.2d 796 (Pa. 1939); Thompson v. Prettyman, 79 A. 874 (Pa. 1911); Olwine v. Torrens, 

344 A.2d 665 (Pa. Super. 1975). The “settled construction” of the statute’s purpose has been “to 

thoroughly and effectively protect the borrower against the rapacity of an avaricious lender,” 

requiring courts to “scrutinize the entire transaction;” to that end, “every part of the transaction 

must be searched, and the tainted and vicious elements eliminated.” Thompson, 79 A. at 876.  

Despite the various revisions of the 1858 statute, the strict protections it embodies have 

remained intact, and the six-percent limit has remained essentially in its original form. 41 P.S. § 

201. Act 6, in fact, strengthened the cause of action to recover violations of that limit by 

providing for the recovery of treble damages and attorney’s fees. 41 P.S. § 502. So important is 

the right to recover excessive interest to Pennsylvania public policy that there is no statute of 

                                                 
5
 Besides re-enacting the six-percent limit, Act 6 introduced various innovations that included 

specified exemptions for business lending and mortgage lending, see 41 P.S. § 201; In re 

Schwartz, 68 B.R. 376 (Bkrtcy. E.D. Pa. 1986), and the delegation of regulatory authority to the 

Department of Banking. Smith v. Mitchell, supra. 
6
 The 1858 statute tracked the current language in Act 6, 41 P.S. § 201: “The lawful rate of 

interest for the loan or use of money, in all cases where no express contract shall have been made 

for a less rate, shall be six percent, per annum.” See Olwine v. Torrens, 344 A.2d 665 (Pa. Super. 

1975). Thus, the statutory, usury cap of six percent has been a fixture of Pennsylvania law for 

more than 150 years. 
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limitations on the ability to recover such interest. Only the ability to obtain treble damages is 

time limited. Id. In 2008, Act 6 was amended to give the state Attorney General the power to 

initiate civil proceedings to seek injunctions and other appropriate relief to enforce the interest 

ceiling. 41 P.S. § 506. 

During the last decade, the payday lending industry has tried but repeatedly failed to 

obtain legislation legalizing payday lending in Pennsylvania in some form.
7
 As a result, the core 

public policy in Pennsylvania regarding small-loan lending done outside the strict limits set by 

LIPL and the CDCA is, today, as it has been for more than a century: “to protect people against 

their own weakness, and against the power of money lenders,” All Purpose Fin. Corp., 235 A.2d 

at 812 (Roberts, J, dissenting); 

II. State and Federal Policy against Subterfuges Designed to Circumvent Usury Limits 

 

Building on the above-mentioned, long-standing instruction to courts that they “scrutinize 

the entire transaction” in search of any “tainted” feature, Thompson, supra, the Pennsylvania 

Supreme Court has developed a jurisprudence of predatory lending that recognizes the premise 

that “usury is generally accompanied by subterfuge and circumvention of one kind or another to 

present the color of legality.” NCAS of Del., 948 A.2d at 761 n. 11 (quoting Richman v. Watkins, 

103 A.2d 688, 691 (Pa. 1954)). As a result, Pennsylvania courts have repeatedly focused on the 

substance rather than the form of any high-interest loan transaction, not hesitating to unravel 

                                                 
7
See John D. Oravecz, “Bill would legalize payday lending in Pa., labeled predatory by critics,” 

PITTSBURGH TRIBUNE-REVIEW, Feb. 22, 2014, available at 

http://triblive.com/business/headlines/5633513-74/payday-loans-pennsylvania#axzz2u42X45aG; 

Kate Giammarise, “Payday loans bill advances in Pennsylvania Senate,” PITTSBURGH POST-

GAZETTE, June 10, 2013, available at http://www.post-

gazette.com/news/state/2013/06/10/Payday-loans-bill-advances-in-Pennsylvania-

Senate/stories/201306100215; United Way of Erie County, “Payday Lending Bill Blocked in PA 

Senate,” Oct. 22, 2012, available at http://www.unitedwayerie.org/blog-entry/22-10-

2012/payday-lending-bill-blocked-pa-senate.  
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disguised usury and, where necessary, refusing to apply procedural rules or contractual 

provisions that would have the effect of allowing a usury scheme to succeed. See, e.g., Simpson, 

5 A.2d at 798 (holding that usury concerns trump the parole evidence rule [otherwise] “it would 

then become impossible for the court to detect usury, and would defeat the very purpose of the 

statute forbidding excessive rates of interest”); All Purpose Fin. Corp., supra (discussing rule 

articulated in Walnut Discount Co. v. Weiss, 208 A. 2d 26 (Pa. Super. 1965) that applies usury 

limits to a personal loan disguised as a business loan); NCAS of Del., supra (strictly applying all 

fee revenue—no matter how labeled—to statutory usury limits and invalidating choice-of-law 

provision that would apply law of another the state rather than that of Pennsylvania.). 

During the early days of the Internet, technologically advanced payday lenders were able 

to persuade the Department of Banking and Securities (the “Banking Department”) that its 

enforcement powers did not reach cyberspace. However, in July 2008, the Banking Department 

reversed an earlier interpretation of the CDCA, and announced that it would apply the CDCA 

prospectively to any consumer lending conducted over the Internet by out-of state entities 

without a physical presence in Pennsylvania. FAC, ¶ 27 and Ex. A. The online lending industry 

challenged this policy decision in the courts, but lost. Cash Am. Net., supra. As a result of that 

litigation, and as acknowledged in the Motion to Dismiss of Defendant Payday One, Doc. 71 at 

10, the Banking Department began enforcing its new policy as of September 17, 2009. Letter of 

Sept. 2, 2009, Banking Dept. to Payday One, Doc. 72-1.
8
 Thus, since at least 2009, it was well 

                                                 
8
 The TF Defendants represent to this Court that online payday lending was legal in 

Pennsylvania before the 2009 change of policy by the Banking Department. See Doc. 69 at 5-6. 

That is not accurate. While it is true that the Banking Department had previously interpreted the 

CDCA as not reaching out-of-state lenders who operated exclusively over the Internet without 

any physical presence in Pennsylvania, the Pennsylvania Supreme Court made clear in Cash. 

Am. Net that that interpretation, besides having no force of law, was erroneous, holding that the 

plain language of the CDCA had always covered such lenders. See Cash Am. Net., supra. 
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known within the payday lending industry that any unlicensed lending activity conducted over 

the Internet with Pennsylvania consumers was illegal and would be subject to the full force of 

Pennsylvania law. 

Federal banking regulators have assisted states like Pennsylvania in enforcing their 

restrictions on payday lending by pressuring banks not to facilitate arrangements with payday 

lenders designed to circumvent state law. One frequently used tactic of “subterfuge and 

circumvention” was to exploit a lending model colloquially referred to as “rent-a-bank,” whereby 

the payday lender would find a bank willing to “rent” its name and charter, meaning that the loans 

would, for a fee, be originated in the name of the bank, but then would be quickly transferred to 

the payday lender that would market, process and collect the loans. Because banks are insulated 

from state examination and regulation by virtue of federal bank pre-emption doctrines, lenders 

using such arrangements were, for a period of time, able to escape state law enforcement. See FAC 

¶ 34. However, as a result of policies adopted in 2005, the Federal Deposit Insurance Corp. 

(“FDIC”)—the federal regulator of state-chartered banks—began to crack down on rent-a-bank 

arrangements. See FDIC, Guidelines for Payday Lending, FIL-14-2005, available at 

https://www.fdic.gov/news/news/financial/2005/fil1405a.html; FAC ¶ 34. As a result of this bank 

regulatory activity, rent-a-bank payday lending essentially disappeared. National Consumer Law 

Center, CONSUMER CREDIT REGULATION § 9.6.1 (2012) (“NCLC”).
9
 

 

                                                 
9
 While they operated, rent-a-bank arrangements were highly profitable to the payday lender, 

“because they allowed the lender (unless challenged) to enter markets where payday lending was 

otherwise forbidden or heavily restricted.” NCLC, § 9.6.1 (discussing one national payday lender 

that operated legally in 29 states and used rent-a-bank arrangements in only five states where 

payday lending was not lawful, and concluding that the revenue generated in the five rent-a-bank 

states accounted for 24–30% of all company revenues between 2003 and 2005.) 
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III. The Latest Model for Circumventing State Payday Lending Bans: Using a Native 

American Tribe as the Nominal Lender 

 

With the decline in rent-a-bank payday lending, lenders seeking to continue to avoid state 

law have turned to another, similar model: rent-a-tribe. FAC ¶¶ 42-43. Under this model, the 

payday lender uses a Native-American tribal business entity to play the nominal lender role, while 

the non-tribal lender makes most of the money generated by the loans. FAC ¶ 43. For the last 

several years, these tribal payday lending ventures have attracted the attention of state and federal 

regulators and the national press. See, e.g., Otoe-Missouria Tribe of Indians v. N.Y. State Dept. of 

Financial Services, 769 F.3d 105 (2d Cir. 2014); FTC v. AMG Servs., 29 F. Supp. 3d 1338 (D. Nev. 

2014); Consumer Fin. Prot. Bureau v. Great Plains Lending, LLC, 2014 U.S. Dist. LEXIS 89022 

(C.D. Cal. May 27, 2014); Ben Walsh, “Outlawed by the States, Payday Lenders Take Refuge on 

Reservations,” June 29, 2015, available at http://www.huffingtonpost.com/2015/06/29/online-

payday-lenders-reservations_n_7625006.html; J. Silver-Greenberg and R. Abrams, “Costly Loans 

Are Drawing Attention from States,” N.Y. TIMES, March 18, 2014; J. Silver-Greenberg, “Payday 

Lenders Join with Indian Tribes,” WALL ST. J., Feb. 10, 2011. 

While the nominal lender role played by the tribes in this model is similar to the role played 

by the bank in earlier rent-a-bank schemes, the legal arguments used to justify the two models are 

different. State regulation of loan interest, as applied to national and state-chartered banks, is pre-

empted as a matter of federal banking law. See Beneficial Nat’l Bank v. Anderson, 539 U.S. 1 

(2003); Community Bank of N. Va., 418 F.3d 277, 293-98 (3d Cir. 2005) (noting that despite the 

absence of state power over banks with regard to the interest rates they charge, federal law does 

not pre-empt state enforcement against non-banks that use rent-a-bank schemes to circumvent state 

law.) Native American tribes, on the other hand, enjoy no special legal status with regard to the 

business of lending money. While rent-a-bank schemes were grounded in a legal strategy 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 25 of 124



 

10 

 

attempting to extend the reach of bank interest pre-emption to non-banks, the rent-a-tribe model 

depends on extending a different body of federal law, namely, the law of tribal sovereignty. 

Tribal sovereignty is a judge-made doctrine that classifies Native American tribes as 

“domestic dependent nations” that exercise “inherent sovereign authority.” Michigan v. Bay Mills 

Indian Comty., -- U.S.--, 134 S.Ct. 2024, 2030 (2014) (quoting Okla. Tax Comm’n v. Citizen Band 

Potawatomi Tribe of Okla., 498 U.S. 505, 509 (1991)). See generally Nathalie Martin & Joshua 

Schwartz, “The Alliance Between Payday Lenders and Tribes: Are Both Tribal Sovereignty and 

Consumer Protection at Risk?,” 69 WASH. & LEE L. REV. 751 (2012) (describing history of tribal 

sovereign immunity doctrine). Tribal nations are “domestic and dependent” in that they remain 

subject to federal law unless the law “would interfere with reservation self-government or would 

impair a right granted or reserved by federal law,” Mescalero Apache Tribe v. Jones, 411 U.S. 145, 

148 (1973).
10

 

Tribes are protected from suit by parties other than the federal government. See Kiowa 

Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 758 (1998) (noting the 

possibility that “immunity can harm those who are unaware that they are dealing with a tribe, who 

do not know of tribal immunity, or who have no choice in the matter, as in the case of tort 

victims”)). But notwithstanding tribal immunity, business activity conducted by tribes outside the 

geographic boundaries of tribal lands remain subject to state law. Bay Mills Indian Community, at 

                                                 
10

 See, e.g., In re Great Plains Lending, L.L.C., No. 2013-MISC-Great Plains Lending-0001, at 6 

(C.F.P.B. Sept. 26, 2013), available at http://files.consumerfinance.gov (holding Consumer 

Financial Protection Act applies to tribally-affiliated payday lenders); Heather L. 

Petrovich, Circumventing State Consumer Protection Laws: Tribal Immunity and Internet 

Payday Lending, 91 N.C. L. REV. 326, 334 (2012)— See Florida Paraplegic, Ass’n, Inc. v. 

Miccosukee Tribe of Indians of Florida, 166 F.3d 1126, 1129 (11th Cir. 1999) (“a general statute 

applies to Indian tribes unless its application would (1) abrogate rights guaranteed under an 

Indian treaty, (2) interfere with purely intramural matters touching exclusive rights of self-

government, or (3) contradict Congress’s intent”).  
 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 26 of 124



 

11 

 

2034-35 (noting power of states to regulate tribal activities conducted outside Native American 

lands, through use of their criminal laws and power to issue civil injunctions against individual 

tribal members and employees); Nevada v. Hicks, 533 U.S. 353 (2001) (confirming power of state 

to issue civil process within reservation for off-reservation conduct alleged to be illegal); 

Mescalero Apache Tribe, 411 U.S. at 148 (noting that tribes are generally subject to 

nondiscriminatory state law regarding off-reservation activities). Thus, while state law 

enforcement proceedings may not be able to reach the tribes themselves, there is no substantive 

law restraining a state from proceeding against any non-tribal persons involved in a tribe’s off-

reservation activities that violate state law, see, e.g., Okla. Tax Comm’n, 498 U.S. at 514 (with 

regard to collecting excise taxes on cigarettes sold to non-Native Americans, state can proceed 

against the wholesalers who supply the tribal stores), since “a tribe has no legitimate interest in 

selling an opportunity to evade state law.” Otoe-Missouria Tribe, 769 F.3d at 114 (citing 

Washington v. Confederated Tribes of the Colville Indian Reservation, 447 U.S. 134 (1980)). 

Pennsylvania is not the only state combatting illegal, payday lending. Payday lending is 

also illegal in New York. New York’s efforts to investigate the same Internet-lending scheme 

involved in this matter is proceeding, after the Second Circuit’s affirmance of a district court’s 

denial of a preliminary injunction motion filed by one of the tribes involved in the scheme. Otoe-

Missouria Tribe, supra. This action is a similar effort by the Commonwealth to protect its citizenry 

from this latest “subterfuge and circumvention” of Pennsylvania law employed by payday lenders. 

NCAS of Del., 948 A.2d at 761 n. 11. 
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IV. The Expanded Statutory Role of the Pennsylvania Attorney General in Combating 

Predatory Lending Schemes  

 In the area of predatory lending, Pennsylvania statutes assign complementary enforcement 

responsibilities to two agencies: the Banking Department and the Office of the Attorney General 

(“OAG”). With regard to regulated entities, including state-chartered banks and licensed consumer 

discount companies, the Banking Department has primary authority. Several other statutes assign 

an independent role to OAG. For example, as mentioned, LIPL now grants to OAG “standing to 

bring a civil action for injunctive relief and such other relief as may be appropriate to secure 

compliance,” whenever “the Attorney General has reason to believe that any person” has violated 

LIPL. 41 P.S. § 506.  

 Besides having the direct power to obtain injunctive and other relief against any unlicensed 

lender who violates the six-percent ceiling, OAG has other powers as well that can be applied 

against those who play supporting roles that facilitate usury schemes. Among these are the 

Attorney General’s civil enforcement powers under the Corrupt Organizations Act (“COA”), 18 

Pa. C.S.A. § 911, Pennsylvania’s version of the federal RICO statute. This statute—which includes 

within the definition of “racketeering activity” the “collection of any money . . . in full or partial 

satisfaction of a debt which arose as the result of the lending of money . . . at a rate of interest 

exceeding 25% per annum . . . where not otherwise authorized by law,” § 911(h)(1)—reaches those 

who “invest,” the proceeds of such activity, “participate” in any enterprise established to engage in 

such activity, or anyone else who “conspires” with such an enterprise to accomplish its unlawful 

purposes. § 911(b). COA violations are “deemed to continue so long as the person who committed 

the violation continues to receive any benefit from the violation.” § 911(c)(1). OAG is authorized 

to seek a host of civil remedies, including injunctive relief and divestment orders. § 911(d).  
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 In addition to COA, the Attorney General has sweeping powers granted by the State’s 

Unfair Trade Practices and Consumer Protection Law (“UTPCPL”), 73 P.S. § 201-1 et seq. to seek 

civil remedies against those in the consumer marketplace who engage in “unfair or deceptive acts 

or practices.” 73 P.S. §§ 201-4 (injunctions); 201-4.1 (restitution), 201-8 (civil penalties). The 

UTPCPL is liberally construed in order “to protect the public from unfair or deceptive business 

practices.” Bennett v. A.T. Masterpiece Homes at Broadsprings, LLC, 40 A.3d 145, 151 (Pa. Super. 

Ct. 2012). This statute has been applied successfully to reach implied representations of lawfulness 

made with regard to a scheme determined to be illegal by the Commonwealth Court in the remand 

decision in Pa. Dep't of Banking v. NCAS of Del., LLC, 995 A.2d 422, 443 (Pa. Commw. Ct. 2010). 

Liability for unfair or deceptive business practices can extend to all those participating in such 

practices. See Moy v. Schreiber Deed Security Co., 535 A.2d 1168, 1171 (Pa. Super. 1988).  

 In 2010, OAG’s consumer protection responsibilities in the area of consumer lending 

increased further through passage of the Dodd-Frank Wall Street Reform and Consumer Protection 

Act of 2010 (“Dodd-Frank Act”). Pub. L. 111-203, 124 Stat. 1376 (July 21, 2010). The Dodd-

Frank Act established a new national standard of conduct applicable to anyone “offering or 

providing a consumer financial product or service” or “an affiliate” that acts as a service provider, 

12 U.S.C. § 5481 (definition of “covered person”), prohibiting any “unfair, deceptive, or abusive 

act or practice.” 12 U.S.C. §§ 5536, 5531 (referred to hereinafter as “UDAAP”). To enforce that 

new standard, Congress granted to state attorneys general the power—concurrent with the newly 

created Consumer Financial Protection Bureau (CFPB)—to file civil enforcement actions in 

federal district court “to enforce provisions of [the Act] . . . to secure remedies under provisions of 
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this title or remedies otherwise provided under other law.” 12 U.S.C. § 5552(a)(1).
11

 Enforcement 

remedies can include rescission of contracts, restitution, disgorgement and civil penalties for those 

who employ UDAAP. 12 U.S.C. §§ 5564, 5565.
12

 

THE COMMONWEALTH’S FIRST AMENDED COMPLAINT 

 

Think Finance, Inc. is a Texas-based company in the business of Internet-based consumer 

lending that, through various subsidiaries all located at its Forth Worth offices, has illegally 

solicited, arranged, funded, purchased, and collected loans or cash advances that include interest 

rates that are unlawful in Pennsylvania. FAC ¶¶ 1-2, 12, 32-33. They operate web-sites that make 

loans directly to consumers in states where such lending is legal, FAC ¶ 73, and made loans to 

Pennsylvania consumers over those web-sites until the Banking Department’s 2009 change in its 

enforcement policy. FAC ¶ 32. Even after any doubt was removed regarding the applicability of 

Pennsylvania law to Internet-based lending, they continued to do business with Pennsylvania 

consumers. In an effort to avoid Pennsylvania usury restrictions, the company, along with 

defendants TC Loan Service, LLC, PayDay One, LLC, Tailwind Marketing, LLC, TC Decision 

Sciences, LLC, Financial U, LLC and the company’s former CEO and Board Chairman, Kenneth 

Rees, devised and implemented a lending and collection scheme to disguise themselves as 

service providers to a Native American tribal enterprise or a state-chartered bank that functions 

as the nominal lender. FAC ¶¶ 2, 37, 44, 51. By doing so, they sought to cloak their own activity 

                                                 
11

 With regard to allegations against an entity that is “[s]tate-chartered, incorporated, licensed or 

otherwise authorized to do business in the state,” this enforcement power extends also to the 

appropriate “[s]tate regulator,” § 5552(a)(1), meaning, in the case of Pennsylvania, the Banking 

Department. 
12

 As a result of subsequent state implementing legislation, the Attorney General must obtain 

Banking Department approval when proceeding against certain regulated or licensed entities. 71 

P.S. § 733-506. As discussed below, the Banking Department did approve this action. See 

Amicus Brief of Department of Banking and Securities in Support of the Plaintiffs, (“Amicus 

Brief”) at 13. 
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with whatever immunity from state law they believe a tribe or bank enjoys, while disguising the 

flow of most of the loan revenue to themselves. Id.  

In an earlier phase of the scheme, Think Finance used a lending model known 

colloquially as “rent-a-bank,” forming a business partnership with a state-chartered bank named 

First Bank of Delaware (“FBD”). FAC ¶¶ 33-39. FBD was little more than a back office 

operation in a Philadelphia office building that was engaged in facilitating illicit schemes of 

third-party merchants. Id. Under its relationship with FBD, The TF Defendants would market 

and originate loans as “ThinkCash by First Bank of Delaware,” paying a fee to FBD for the use 

of the bank name, while diverting most of the generated revenue for payment of “services” 

supposedly provided by the TF Defendants to the bank. For example, marketing fees were paid 

to Defendant Tailwind Marketing and technology-related fees were paid to Defendant TC 

Decision Sciences. Id.  

The federal government initiated regulatory actions against FBD concerning, among 

other things, loan programs “offered, marketed, administered, processed, serviced and/or 

collected by third parties.” Eventually the bank was dissolved. Id. At the time the bank was 

liquidated, the ThinkCash loans and customer database had all been transferred to Defendant TC 

Loan Services.
13

 FAC ¶¶ 39, 41, 44.  

Seeking to construct an alternative cover for their operations in Pennsylvania, Defendants 

identified three tribal partners willing to work with them in developing tribally-sponsored 

                                                 
13

 Defendants later transferred what remained of this loan portfolio, as well as the ThinkCash 

customer database (i.e., including the names, email addresses, and bank account numbers of 

numerous Pennsylvania consumers), to its subsequent “tribal” venture called Plain Green Loans. 

FAC ¶ 55.  
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lending ventures Defendants would control. FAC ¶¶ 42-52.
14

 The first of these was with the 

Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation in Montana. FAC ¶¶ 46, 53. The 

FAC includes as an attachment a March, 2011 term sheet that contained the take-it-or-leave it 

proposal that Defendants brought to the tribe. FAC ¶¶ 53-54. Among Defendants’ demands, 

which the tribe accepted, was that the tribe would create a new legal entity named “Plain Green, 

LLC” that would function as the lender of installment loans offered over the Internet on a 

website Defendants would build; the loans would be in amounts up to $2,500, at rates up to 

360%, for terms up to two years; the lending capital would be provided by a firm named by the 

TF Defendants; 99% of all loans originated would be transferred to an off-shore entity unrelated 

to the tribe with the tribe being paid, as consideration, 4.5% of cash revenue received on the 

loans; and the tribe was required to engage a Philadelphia law firm named by the Think Finance 

Defendants. FAC ¶ 54 and Ex. D. Central to the inducements offered by them was their 

willingness to transfer to the new Plain Green entity the existing balances and customer 

information from the “ThinkCash by First Bank of Delaware” operation. FAC ¶ 55.  

The lending website created by Defendants pursuant to these discussions was (and is) 

www.plaingreen.com. Defendants began offering loans to Pennsylvania consumers through this 

site in 2011. FAC ¶¶ 46, 53, 55-56. When a previous customer visited the old ThinkCash 

website, they would be transferred automatically to the Plain Green site and offered a new loan. 

FAC ¶ 56 and Ex. E (printout of computer-generated “Welcome Back” greeting, containing logos 

of both ThinkCash and Plain Green). By way of example, attached to the FAC is a May 2012 

loan contract between Plain Green and a Pennsylvania consumer, in the amount of $1,200, 

                                                 
14

 Defendant Rees, the former Think Finance CEO and Board Chair, described the company’s 

tribal lending direction in a 2012 interview with Bloomberg as representing a shift from direct 

lending which, he complained, was burdened by “byzantine state laws.” FAC ¶ 45.  
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providing for electronically debited payments over a 14-month period and an annual percentage 

rate of 279.22%. FAC ¶ 58 and Ex. F. Included within the form contract is a representation that 

the lender is Plain Green, LLC; that that the loan is “subject solely to the exclusive laws and 

jurisdiction of the Chippewa Cree Tribe” and that “no other state or federal law or regulation 

shall apply to this Agreement, its enforcement or interpretation.” FAC, 58-59, Ex. F. Consumers 

are induced to give Plain Green direct access to their bank accounts, contrary to federal banking 

policy, by getting them to consent to pre-authorized electronic payments in return for providing 

the loan proceeds through electronic direct deposit “as soon as tomorrow.” FAC ¶¶ 146-48. 

Besides the fact that consumers see no sign of the dominant role of Think Finance in any 

of their interactions with Plain Green, the loan revenue flowing to Think Finance is further 

hidden by its segmentation into different “fees” paid to different affiliates for a variety of 

“services” supposedly provided to the tribe. Defendant Tailwind Marketing received per-loan 

fees for supposed marketing services and Defendant TC Decision Sciences received fees for 

website and loan-processing technology and for “servicing” the loans (the latter activity 

presumably including collections). FAC ¶ 48. Defendant Financial U was paid fees for 

“educational videos” appearing on the website. FAC ¶¶ 49-50. After payment of these “fees,” the 

tribe only retains a tiny interest in the loans and the remaining net revenue. Thus, lending activity 

designed to appear to be business conducted by a Native American tribe is, in fact, a complex 

scheme driven by non-tribal entities that extract the vast majority of the profits for themselves. 

FAC ¶ 51. 

Think Finance replicated the Plain Green model with two other tribes, on whose Think-

conceived websites they offer slightly different loan products, designed to generate equivalent 

revenue for the Think Finance Defendants. Great Plains Lending, www.greatplainslending.com, 
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involves the Otoe-Missouria Tribe of Indians in Oklahoma and offers installment loans in lower 

amounts but at higher rates than Plain Green. FAC ¶ 46, 60-62 and FAC Ex. G (copy of loan 

contract with Pennsylvania borrower, for $600 loan, to be repaid over seven months, at an annual 

percentage rate of 448.77%, containing same representation about the loan being “subject solely 

to the exclusive laws and jurisdiction” of the tribe and that “no other state or federal law or 

regulation shall apply”). MobiLoans, www.mobiloans.com, is a venture between TF Defendants 

and the Tunica-Biloxi Tribe of Louisiana, offering a “line of credit” product.
15

 FAC ¶¶ 63-68 and 

FAC Ex. H. Numerous Pennsylvania consumers entered into agreements with the three tribal 

lenders, and many initiated complaints with either the Banking Department or the Bureau of 

Consumer Protection within OAG. FAC ¶¶ 6, 69. 

The tribal lending ventures proved highly profitable for Think Finance. CEO/Chairman 

Rees bragged in a 2012 interview that it was more profitable than the earlier rent-a-bank model, 

and by that time already accounted for more than half of the company’s revenue, including 

revenue from their direct lending activity, which the company was continuing in “legal” states. 

FAC ¶¶ 52, 70.  For a period of time, the company was also listing Plain Green, Great Plains 

Lending and MobiLoans as company products, along with its direct lending product, PayDay 

One. FAC ¶ 72 and FAC Ex. J. In May, 2014, Think Finance split into two companies, putting its 

direct lending operations—i.e., for those jurisdictions allowing such loans—under the umbrella 

of the newly formed Elevate Credit Inc. and keeping its “tainted” loan business, Thompson, 79 

A. at 876, under the old company. FAC ¶ 73. 

                                                 
15

 Under Pennsylvania usury restrictions, it does not matter how credit-related fees or charges for 

small-balance “credit lines” are labeled or calculated; if, in the aggregate,such fees or charges 

cost consumers more than the maximum “interest” allowed by LIPL, such fees or charges are 

treated as unlawful interest, despite being packaged within a “credit line” rather than a “loan.” 7 

P.S. § 6203; See Dept. of Banking v, NCAS of Del., supra. 
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Defendants continued to make loans through the three tribal sites to new Pennsylvania 

consumers into at least mid-2013, when they ceased accepting such applications, but they 

continued making new loans to existing Pennsylvania customers into at least 2014. FAC ¶¶ 77, 

79. Even after they stopped allowing new loans to be processed on the “tribal” websites, they 

continued collection activity in Pennsylvania, in many cases using the same debt collector used 

by PayDay One, Defendant National Credit Adjusters, to collect on the “tribal” loans. FAC ¶¶ 

40, 78. Even after they stopped accepting loan applications from new Pennsylvania borrowers, 

Defendants continued to collect highly sensitive personal information from applicants—

including social security, driving license and bank account numbers—by setting up the websites 

so they would extract that information before advising that their lending was no longer occurring 

in Pennsylvania. FAC ¶ 80.
16

 

Besides Defendant debt collector National Credit Adjusters, also named as defendants in 

the FAC are Selling Source, LLC and its affiliate, PartnerWeekly, LLC, who have functioned as 

“lead generators” for the scheme, through their website www.moneymutual.com. FAC ¶ 20, 85-

90. The Money Mutual site takes loan applications for high-cost loans, much like online lenders 

do, only instead of making loans themselves, they sell the customer information they obtain to 

lenders, including Plain Green. Id. As a result of a February 2011 consent agreement with the 

Banking Department, they were ordered to block access on their site to Pennsylvania consumers, 

but at least until July, 2013, the Selling Source Defendants continued to sell Pennsylvania leads 

to Plain Green. Id.  

                                                 
16

 The Commonwealth is seriously concerned about what Defendants are doing with this 

information, since such personal information is highly valuable for merchants engaged in frauds 

and other unlawful activity. FAC ¶ 81. 
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In short, with regard to each of these facially “tribal” lending enterprises, Think Finance 

and its officers and affiliates (a) design and manage the web technology running the three 

websites; (b) arrange lending capital that funds all the loans made; (c) provide customer 

databases, leads and other marketing assistance; (d) provide the underwriting software that 

actually makes the lending decisions; (e) set up the payment processing enabling the payments to 

be electronically debited from consumers’ bank accounts; (f) collect on the loans and arrange 

sales of the debt to third-party debt collectors (like Defendant National Credit Adjusters); (g) sell 

or obtain for some other purpose the personal information of Pennsylvania consumers who, at 

great risk to themselves, release that information under false pretenses; and (h) coordinate and 

manage the overall enterprises. FAC ¶ 109. They are, for all practical purposes unlawful 

moneylenders, using the tribes as cover. The Think Finance Defendants’ claim that they are mere 

service providers gets things exactly backwards. In reality, the tribes are being paid to provide a 

service to the TF Defendants, namely, the rental of their legal status.  

The FAC seeks relief that includes the following: (1) a declaration that Defendants have 

been violating the COA, the FCEUA, the UTPCPL and/or the “unfair, deceptive or abusive” 

standard in the Dodd-Frank Act; (2) injunctive relief prohibiting future violations; (3) restitution 

and/or disgorgement of monies made in Pennsylvania, pursuant to the UTPCPL, 73 P.S § 201-

4.1, the Dodd-Frank Act, 12 U.S.C. § 5565(a)(2)(C), and the COA, 18 Pa. C.S.A. § 911(c) and 

(d); (4) as to Defendant Think Finance, Inc., divestment of the value of the company that is 

attributable to unlawful activity in Pennsylvania, and/or any value that the “new” company 

(Elevate Credit) obtained from the “tainted” company (Think Finance), 18 Pa. C.S.A. § 911(d); 

(5) civil penalties authorized by the UTPCPL, 73 P.S. § 201-8, and Dodd-Frank, 12 U.S.C. § 
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5562(a)(2); and (g) payment to the Commonwealth for the costs of a consumer notice program, 

id., and for its investigative and litigation costs. FAC Prayer for Relief.  

DEFENDANTS’ MOTIONS 

 

 On August 28, 2015, Defendants filed a blizzard of dismissal motions totaling some 200 

pages of briefing. Defendants’ arguments run the gamut from a broad attack on the authority of 

the Attorney General to bring this action to more granular attacks on the pleading of specific 

counts. Many of the arguments made by the Defendants overlap and are repeated under different 

headings. The Commonwealth has elected to respond by way of this Omnibus Memorandum, 

dealing with all of the Defendants’ arguments in one document. With regard to overlapping 

arguments, the Memorandum will, where possible, cross-reference responses to arguments 

already made. 

 For the convenience of the Court, the Commonwealth will refer to Defendants’ individual 

briefs using the following abbreviations: 

1. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 19 

filed by Defendants Think Finance, Inc., T.C. Loan Services, LLC, T.C. Decision 

Sciences, LLC Financial U, LLC, and Tailwind Marketing, LLC (Doc. 67) shall be 

referred to herein as “TF Rule 19 Mem.” 

 

2. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 17 

and 12 filed by Defendants Think Finance, Inc., T.C. Loan Services, LLC, T.C. 

Decision Sciences, LLC Financial U, LLC, and Tailwind Marketing, LLC (Doc. 68) 

shall be referred to herein as “TF Rule 17 Mem.” 

 

3. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 

12(b)(6) filed by Defendants Think Finance, Inc., T.C. Loan Services, LLC, T.C. 

Decision Sciences, LLC Financial U, LLC, and Tailwind Marketing, LLC (Doc. 70) 

shall be referred to herein as “TF 12(b)(6) Mem.” 

 

4. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 

12(b)(2) filed by Defendants Selling Source, LLC and Partnerweekly, LLC (Doc. 69) 

shall be referred to herein as “Selling Source Mem.” 
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5. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 

12(b)(6) filed by Defendant National Credit Adjustors, LLC (Doc. 71) shall be 

referred to herein as “NCA Mem.” 

 

6. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 

12(b)(6) filed by Defendants PayDay One, LLC (Doc. 72) shall be referred to herein 

as “PDO Mem.” 

 

7. The Memorandum in Support of the Motion to Dismiss pursuant to FED. R. CIV. P. 

12(b)(6) filed by Defendant Kenneth E. Rees (Doc. 73) shall be referred to herein as 

“Rees Mem.” 

 

ARGUMENT 

 

I. The Court Must Deny the TF Defendants’ Motion to Dismiss under Rules 12(b)(7) 

and 19 

 

The TF Defendants claim the Court must dismiss the case because the Commonwealth 

did not name as defendants the three Native American tribes that the Defendants enlisted in their 

attempt to evade Pennsylvania’s usury ceiling. They are mistaken. The tribes are not “required 

parties” under Rule 19(a) nor does “equity and good conscience” require their presence under 

Rule 19(b). FED. R. CIV. P. 19. The TF Defendants are trying to hide behind tribal sovereign 

immunity, exploiting that doctrine as a means to prevent this Court from assessing their conduct 

in designing and conducting the challenged predatory lending schemes.
17

 They are manipulating 

a doctrine designed to preserve tribal self-governance into one that, if accepted by this Court, 

could be used to assist non-tribes in violating federal and state law. The motion must be denied.  

A. Standard of Review 

 

Rule 19 is an exception to the rule that plaintiffs have the right to decide which entities 

shall be party to their lawsuit. 7 Charles Alan Wright, Arthur R. Miller, et al., Fed. Prac. & Proc. 

                                                 
17

 As described, the Supreme Court has repeatedly authorized state enforcement actions directed 

at persons involved with tribes in business ventures directed at non-tribal members. Supra at 10-

11. Besides ignoring that Supreme Court guidance, Defendants effectively are using the Federal 

Rules as a vehicle to further their scheme to circumvent state law. 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 38 of 124



 

23 

 

Civ. § 1602 (3d ed.). It is at odds with the bedrock legal principle that the plaintiff is the master 

of his or her complaint, Holmes Group, Inc. v. Vornado Air Circulation Sys., 535 U.S. 826, 831 

(2002), and applies only if a defendant convincingly shows that the absent party satisfies the 

Rule 19 requirements. Disabled in Action of Pa. v. SEPTA, 635 F.3d 87, 97 (3d Cir. 2011). 

The analysis under Rule 19 proceeds in two steps. First, the Court must determine if the 

absent entity is a “Required Party.” FED. R. CIV. P. 19(a)(1). That determination rests on whether  

(A) in that person’s absence, the court cannot accord complete relief among 

existing parties” or “(B) that person claims an interest relating to the subject of the 

action and is so situated that disposing of the action in the person’s absence may: 

(i) as a practical matter impair or impede the person’s ability to protect the 

interest; or (ii) leave an existing party subject to a substantial risk of incurring 

double, multiple, or otherwise inconsistent obligations because of the interest.  

 

FED. R. CIV. P. 19(a)(1)(A), (B).  

 If the Court finds that the absent party is not required under Rule 19(a), “no inquiry under 

19(b) is necessary.” Temple v. Synthes Corp., 498 U.S. 5, 8 (1990). If, on the other hand, a 

defendant meets its burden and convinces the Court that the absent party is required, the Court 

must then determine if joinder is feasible. If it is not, “the court must determine whether, in 

equity and good conscience, the action should proceed among the existing parties or be 

dismissed.” FED. R. CIV. P. 19(b). The rule specifies four (non-exhaustive) factors the Court 

should consider when making this determination: 

(1) the extent to which a judgment rendered in the person’s absence might 

prejudice that person or the existing parties; 

 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

 

(3) whether a judgment rendered in the person's absence would be adequate; and 
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(4) whether the plaintiff would have an adequate remedy if the action were 

dismissed for nonjoinder. 

Id. 

Only if a defendant convinces the Court that “equity and good conscience” requires 

dismissal will the absent party be deemed “indispensable.” Provident Tradesmens Bank & Trust 

Co. v. Patterson, 390 U.S. 102, 119 (1968) (“To say that a court ‘must’ dismiss in the absence of 

an indispensable party and that it ‘cannot proceed’ without him puts the matter the wrong way 

around: a court does not know whether a particular person is ‘indispensable’ until it has 

examined the situation to determine whether it can proceed without him.”).  

B. The Tribes are Not Required Parties Under Rule 19(a) 

 

1. Rule 19(a)(1)(A) does not apply because the absence of the tribes will 

not prevent the Court from providing the relief the Commonwealth 

seeks  

Defendants’ motion fails on the Rule 19 threshold because they cannot show that the 

tribes are required parties. They argue that, without the tribes presence in the case, this Court 

cannot accord complete relief among the existing parties” under Rule 19(a)(1)(A). But this rule 

only concerns the parties actually present in the case (“the existing parties”). See Sindia 

Expedition, Inc. v. Wrecked & Abandoned Vessel, 895 F.2d 116, 121 (3d Cir. 1990) (Complete 

relief “‘refers to relief as between the persons already parties, and not as between a party and the 

absent person whose joinder is sought.’”) (quoting 3A MOORE’S FEDERAL PRACTICE P 19.07-1[1] 

at 93-98 (2d ed. 1989)). The primary question the Court must answer under Rule 19(a)(1) is thus 

whether it can enter meaningful relief with respect to the parties and claims named in the FAC. 

 The absence of the tribes will not prevent this court from providing complete relief to the 

Commonwealth. The Commonwealth filed this case to stop the named defendants—the non-

tribal individuals and companies that solicit, arrange, fund, purchase, service and collect the 
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loans—from violating Pennsylvania and federal law and requiring them to return the money they 

obtained from Pennsylvania consumers. See FAC ¶1. The tribes certainly played a role, 

providing what Defendants considered to be effective legal cover for the scheme, but it was the 

Defendants, not the tribes, that directed the scheme and pocketed most of the unlawful gains. The 

defendants may have used the tribes in an attempt to avoid the law, but the defendants—not the 

tribes—are the true captains of the ship, steering virtually all aspects of the business. See, e.g., 

FAC ¶2 (“The Think Finance Defendants have, as an alternative to making the loans in their own 

name, designed, participated in, and operated a lending and collection scheme in which they 

disguise themselves as mere service providers—initially to the bank and now to the tribes—in 

order to cloak their business activity with whatever protections from state law the banks or tribes 

might enjoy.”). 

The Prayer for Relief set forth in the complaint, FAC pp. 39-40, makes clear that the 

Court can provide the relief the Commonwealth seeks without joining the tribes. The presence of 

the tribes is not required for the Court to declare that the defendants’ conduct as described in the 

complaint violates COA, the UTPCPL, the FCEUA, or the Dodd-Frank Act. Nor are the tribes 

required for the Court to enjoin the defendants from violating these laws or making the 

defendants disgorge the illegal profits they have garnered. Likewise, the tribes are not necessary 

for the Court to order the defendants to provide restitution to the consumers they have harmed or 

pay civil penalties. To claim that the tribes are necessary in these circumstances is like arguing 

that the tail is necessary to wag the dog.
18

 

                                                 
18

 At least with regard to the Plain Green enterprise, the Chippewa Cree were doing some 

consumer lending on their own before being approached by Think Finance in 2011 with the offer 

to expand their business through use of the ThinkCash customer database, conditioned on the 

tribe conforming to Think’s numerous demands regarding the structure of the business going 

forward. See FAC ¶¶ 53-56. Thus, if the Commonwealth is successful in ending Think Finance’s 
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Defendants rely on two cases that, in very different circumstances, found absent tribes 

“required” under Rule 19(a). That such cases exist is unsurprising since joinder under Rule 19 

“can only be determined in the context of particular litigation,” Patterson, 390 U.S. at 118, and 

the facts in those cases required the absent tribes for meaningful relief. In Confederated Tribes of 

Chehalis Indian Reservation v. Lujan, the plaintiffs sought to “enjoin federal officials from 

‘dealing with the [absent party] Quinault Indian Nation’” and a declaration that the plaintiffs 

“have equal rights in the [absent party’s] Reservation.” 928 F.2d 1496, 1498 (9th Cir. 1991). The 

primary relief the Chehalis plaintiffs sought was a direct weakening of the absent tribe’s status 

and rights. In contrast, the relief sought here is an end to the non-tribal defendants’ violations of 

federal and state law and a disgorgement of the money they extracted from the alleged scheme.  

Likewise, in Village of Hotvela Traditional Elders v. Indian Health Servs., the plaintiffs 

were tribal elders that sought a “cessation of all work on the construction and installation of a 

wastewater treatment lagoon and sewer line” on the absent tribe’s land. 1 F. Supp. 2d 1022, 1024 

(D. Ariz. 1997). The court held that the absent tribe was necessary because it “would remain free 

to continue construction” even if the plaintiffs won the suit. Any victory by the plaintiffs, in other 

words, would have been a Pyrrhic one. Here, in contrast, if the Commonwealth is successful, the 

non-tribal defendants will have to end their participation in the scheme and provide restitution to 

Pennsylvania consumers. Such relief is far from “hollow,” and the Commonwealth can obtain it 

without joining the tribes. See FED. R. CIV. P. 19, Advisory Committee’s Note to the 1966 

Amendments (“Clause (1) stresses the desirability of joining those persons in whose absence the 

court would be obliged to grant partial or ‘hollow’ rather than complete relief to the parties 

before the court.”). 

                                                                                                                                                             

further involvement, the tribe is free to make its own decisions regarding whether it continues its 

consumer lending business and in what form. 
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2. Rule 19(a)(1)(B) does not apply because the tribes have no interest in 

outstanding loans and, even if they did, they are joint tortfeasors 

whose interests will be protected by the existing defendants  

Defendants’ argument that the tribes are required under Rule 19(a)(1)(B) fares no better 

than their argument under Rule 19(a)(1)(A). Two conditions must be satisfied for a party to 

qualify as a “required party” under Rule 19(a)(1)(B). First, the party must “claim[] an interest 

relating to the subject of the action.” FED. R. CIV. P. 19(a)(1)(B). Second, the party must be “so 

situated that disposing of the action in the person’s absence” will have one of the two 

consequences enumerated in Rule 19(a)(1)(B)(i) and (a)(1)(B)(ii). Defendants claim the tribes 

fall under Rule 19(a)(1)(B)(i), arguing that disposing of the action in the tribes’ absence will “as 

a practical matter impair or impede” the tribes’ ability to protect their claimed interest. TF Rule 

19 Mem. at 13. In making this argument, Defendants once again rest on the fiction—belied by all 

of the Commonwealth’s allegations—that the tribes are the ones steering the illegal scheme. As 

the Commonwealth has alleged, the TF Defendants designed these schemes, controlled the loans, 

and reaped the vast majority of the ill-gotten gains. See FAC ¶¶ 2, 43-55, 72, 105. The TF 

Defendants are not magnanimously championing the tribes’ interests; they are making these 

arguments in hopes that they immunize their own unlawful conduct by obtaining a dismissal. 

First, Defendants do not identify “the interest” that tribes are claiming. The FAC alleges 

that the three enterprises have ceased all current lending in Pennsylvania, FAC ¶¶ 77-79, and 

further alleges that any outstanding loan is actually owned by an offshore, non-tribal entity or a 

non-tribal debt-buyer, not the tribes. FAC ¶¶ 43, 47, 76. The Commonwealth is not seeking any 

civil penalties from the tribes or disgorgement of any of the profits the tribes may have earned 

from past contracts. See FAC, Prayer for Relief. If the tribes have no “interest” regarding 

Pennsylvania loans past or present, and no relief is being sought against them, then no interest of 

theirs would be “impaired or impeded” by this case proceeding without them.  
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The declarations submitted by the TF Defendants do not claim that the tribes retain an 

interest in Pennsylvania loans. They simply claim that the tribes continue to use the profits they 

earn from all loans made across the country without any distinction, let alone quantification, of 

any profits they presently earn from past loans to Pennsylvania consumers. “[A] party is only 

‘necessary’ if it has a legally protected interest, and not merely a financial interest, in the action,” 

Liberty Mut. Ins. Co. v. Treesdale, Inc., 419 F.3d 216, 230 (3d Cir. Pa. 2005) (citations omitted), 

let alone the tribes’ attenuated financial interest, disconnected from the loans actually at issue 

here.
19

 See TF Rule 19 Mem. at 13 (describing the tribes’ financial interest).  

Even if the tribes did have some “legally protected interest” at stake in this action, 

Defendants would have to show that, without the tribes being in the case, this case will, “as a 

practical matter impair or impede the [tribes’] ability to protect the interest.” FED. R. CIV. P. 

19(a)(1)(B)(i). Here, every argument that the tribes would make in defense of the challenged 

conduct will be made by the remaining Defendants. Mandatory joinder is not required in such 

circumstances. See, e.g., Owens-Illinois, Inc. v. Lake Shore Land Co., Inc., 610 F.2d 1185, 1191 

(3d Cir. 1979) (“the language ‘as a practical matter’ in Rule 19(a)(2)(i) has a restrictive as well as 

an expansive side. The fact that the absent person may be affected by the judgment does not of 

itself require his joinder if his interests are fully represented by parties present.”); United States v. 

Supreme Court of New Mexico, 980 F. Supp. 2d 1334, 1345 (D.N.M. 2013) (“Even assuming that 

the [absent parties] have a legally protected interest in this case, they are not required to be 

                                                 
19

 While the Court need not make an ultimate ruling now, the Commonwealth also notes, 

regarding the distinction made in Liberty Mutual between a “legally protected interest” and a 

“merely … financial interest,” that the tribes have not claimed a legally protected interest in the 

loans covered by this lawsuit. “A crucial premise of mandatory joinder … is that the absent 

tribes possess an interest in the pending litigation that is ‘legally protected.’” Cachil Dehe Band 

of Wintun Indians v. California, 547 F.3d 962, 970 (9th Cir. 2008). By making loans in violation 

of Pennsylvania and federal law, the tribes were party to illegal and unenforceable loans. By 

definition, reliance on illegal loans cannot establish a “legally protected” interest.  
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joined because their interests are adequately represented by Defendants. … This is especially 

true where the absent party’s interests are aligned with an existing party.”) (internal quotations 

and citations removed). 

This principle applies with no less force when a Native American tribe is the absent party. 

In Connecticut ex rel. Blumenthal v. Babbitt, the court held that the United States, as the 

defendant, could adequately represent and protect the interests of the tribe. 899 F. Supp. 80, 83 

(D. Conn. 1995). Likewise, in Kansas v. United States, the Tenth Circuit held that the absent tribe 

was not a necessary party to an action by the State of Kansas challenging the National Indian 

Gaming Commission’s decision that a tract of land in Kansas under lease to the absent tribe 

constituted “Indian lands.” 249 F.3d 1213, 1227 (10th Cir. 2001). While it was undisputed that 

the absent tribe had an economic interest in the outcome of the litigation, the Court found that the 

potential for prejudice was “largely nonexistent” because the tribe’s interests were “substantially 

similar, if not identical” to the interests of the named defendants. Id.  

If the tribes were joined, moreover, they would be joint tortfeasors, and, as the Advisory 

Committees’ notes to the Rule make clear, “a tortfeasor with the usual ‘joint-and-several’ liability 

is merely a permissive party to an action against another with like liability.” See FED. R. CIV. P. 

19, Advisory Committee’s Note to 1966 Amendments. As the Supreme Court has held: “It has 

long been the rule that it is not necessary for all joint tortfeasors to be named as defendants in a 

single lawsuit. … Nothing in the 1966 revision of Rule 19 changed that principle.” Temple, 498 

U.S. at 7. Likewise, the tribes may have joined a Think Finance-inspired scheme, but 

“coconspirators … will not be deemed indispensable parties.” 7 Charles Alan Wright, Arthur R. 

Miller, et al., FED. PRAC. & PROC. CIV. § 1623 (3d ed.).  
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In the context of a compulsory joinder analysis, not requiring a case to include all joint 

tortfeasors or coconspirators makes particular sense because the named parties have the same 

interest in defending the challenged practices as the absent parties. The named joint tortfeasors 

will necessarily defend the absent tortfeasors’ interests. Accordingly, here, the tribes’ absence 

will not impair their ability to protect their interests because any legitimate defense they could 

assert will be asserted by the Defendants in their stead, as indeed has been done with briefing 

replete with arguments about tribal sovereignty. 

Defendants ignore that joint tortfeasors, in all but the most peculiar situations, are not 

“required parties.” Instead, they argue that the Commonwealth has disguised what in reality is a 

simple contract dispute between the tribes and Pennsylvania citizens. This could not be further 

off the mark. The fact that Pennsylvania consumers may have been deceived into signing illegal 

contracts does not transform the Commonwealth’s claims into breach of contract claims. After 

all, contracts are commonly a feature of fraud and deceptive practice claims, and, indeed, 

contracts often are used to further a fraud or deception, as was the case here.  

In Dillon v. BMO Harris Bank, 16 F. Supp. 3d 605 (M.D. N.C. 2014), the district court 

faced similar arguments to those raised by the TF Defendants here. In Dillon, the plaintiff sued 

various banks under RICO and a number of North Carolina unfair practices statutes for aiding 

various lenders, including tribal entities, in exceeding North Carolina’s usury caps. The 

Defendants moved to dismiss because the plaintiff failed to name the nominal lenders. The court 

rejected the motion, holding:  

The defendants next contend that the lenders are required parties 

because they were parties to [the plaintiff’s] loan agreements, and any 

decision rendered in the lenders’ absence will impair the lenders’ 

interests in those agreements. It is generally true that ‘in an action to 

set aside a lease or a contract, all parties who may be affected by the 

determination of the action are indispensable.’ However, this is not an 
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action to set aside a contract or for breach of contract; Mr. Dillon's 

RICO and UDTPA claims arise under statutory schemes analogous to 

tort law. The lenders are at most joint tortfeasors or co-conspirators. 

Neither are necessary parties under Rule 19. 

 

Id. at 612-613; see also, e.g., Swift v. Boonslick Sav. & Loan Asso., 78 F.R.D. 342, 344 (W.D. 

Mo. 1978) (“While this allegedly fraudulent scheme did entail the signing of certain mortgage 

papers, and while Mr. Swift also signed these papers, this does not make Mr. Swift an 

indispensable party to plaintiff’s present action for fraud and deceit.”). 

Similarly, in Multimedia Games, Inc. v. WLGC Acquisition Corp., the plaintiff alleged 

that various entities, which had partnered with a tribal entity, had infringed their copyright, 

misappropriated trade secrets, and engaged in unfair and deceptive trade practices. 214 F. Supp. 

2d 1131, 1133 (N.D. Okla. 2001). The court rejected the defendants’ argument that the tribal 

entity was an indispensable party because the plaintiff’s “claims sound in tort…” Id. at 1143. “It 

is established law that the [Defendant] bears the burden of demonstrating that the tribal entity has 

an interest relating to the [Plaintiff’s] claim … Because the nature of the suit involves joint 

tortfeasors with joint and several liability, such a burden cannot be met.” Id. 

Finally, Defendants claim that because the tribes’ sovereignty is at issue they must be 

“required” parties.
20

 This argument proves too much. It would apply whenever a Native 

American tribe was involved in the business activity at issue in an action. The Supreme Court 

has repeatedly held that states may pursue non-tribal entities even if that pursuit implicates tribal 

conduct. In Okla. Tax Comm’n., for example, the Supreme Court analyzed the limits of state 

power to collect state excise taxes on cigarettes purchased on tribal land. With regard to 

cigarettes purchased by non-Native Americans, the Court made clear that the state retained full 

                                                 
20

 As noted earlier, it is not tribes the Commonwealth is targeting and thus, these tribes’ 

sovereignty is not directly threatened. The TF Defendants would have to stop asking these tribes 

to carry out their schemes, but the tribes would not be bound by this Court’s judgment. 
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authority to collect those taxes, as long as it did not proceed directly against the tribe, 

notwithstanding any indirect impact on the tribe’s business interests. The Court suggested that, 

while sovereign immunity “bars the State from pursuing the most efficient remedy,” the state 

could proceed against “individual agents or officers of a tribe” and against the wholesalers who 

supply the tribal stores, “either by seizing unstamped cigarettes of the reservation . . . or by 

assessing wholesalers who supplied unstamped cigarettes to the tribal stores.” Okla. Tax 

Comm'n, 498 U.S. at 514; see also Michigan v. Bay Mills Indian Cmty., 134 S. Ct. at 2034-2035 

(discussing State’s enforcement powers that target non-tribal entities).  

The circumstances here are far more straightforward than even the circumstances in Okla. 

Tax because the “most efficient remedy” for the Commonwealth is to target the entities at the 

heart of the enterprise. As the Commonwealth has alleged, the designers and primary profit-

makers in the alleged loan scheme are Defendants, not the tribes. By targeting the Defendants’ 

conduct, the Commonwealth is targeting the core of the scheme while not attacking tribal 

sovereignty. “Defendants’ attempt to manipulate a doctrine designed to preserve tribal self-

governance and independence into one that can be used as a legalistic loophole to assist non-

Indians in the avoidance of civil liability cannot stand.” Multimedia Games, 214 F. Supp. 2d at 

1143.
21

 

 

                                                 
21

 The two cases Defendants cite in support of the argument that the tribes are required to protect 

their sovereign interests are inapplicable. See TF Rule 19 Mem. at 13-14. Neither discuss the 

scope of Rule 19. In both Seneca-Cayuga Tribe v. Oklahoma, 874 F.2d 709 (10th Cir. Okla. 

1989) and Cal. v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987), the states had targeted 

federally recognized Indian tribes that operated bingo games on Indian land. Id. at 710. The 

states had named the tribes as defendants in state actions to enjoin their conduct on tribal land 

whereas here the Commonwealth has not named the tribes and is seeking to enjoin others’ 

conduct outside of tribal land. 
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C. Equity and Good Conscience Require the Court to Allow the Case to 

Proceed without the Presence of the Tribes 

  

The Court should deny the TF Defendants’ motion because the tribes are not “Required 

Parties” under Rule 19(a). It is thus unnecessary for the Court to “determine whether, in equity 

and good conscience, the action should proceed” in their absence. FED. R. CIV. P. 19(b); Temple 

v. Synthes Corp, 498 U.S. at 8. But even if the TF Defendants had made the requisite showing 

under Rule 19(a), the Court would still need to deny their motion because they cannot show that 

the tribes are indispensable parties under the four Rule 19(b) factors. 

The first factor considers the extent to which “a judgment rendered in the person’s 

absence might be prejudicial to the person or those already parties.” FED. R. CIV. P. 19(b)(1). As 

Wright & Miller puts it after examining the relevant case law, “courts must look to the practical 

likelihood of prejudice and subsequent litigation, rather than the theoretical possibility that they 

may occur.” 7 Charles Alan Wright, Arthur R. Miller, et al., FED. PRAC. & PROC. CIV. § 1607 (3d 

ed.). “[T]he absence of prejudice suggests that the court may continue without the absent party.” 

Id. 

The only prejudice to the tribes that the TF Defendants identify is the fact that the 

underlying loans may be invalidated if the Commonwealth is successful. See TF Rule 19 Mem. 

at 20. Leaving aside the factual question of how much interest in the loans, if any, the tribes 

actually retain, there is no serious chance of undue prejudice here because the validity of the 

loans will be adequately defended by the remaining defendants. See supra at 28-29. More 

fundamentally, this case is not an action to set aside a contract; it is an enforcement action 

against the entities that designed a predatory lending scheme targeted at Pennsylvania 

consumers. In usury cases, the loan contracts are routinely treated as “subterfuge and 

circumvention” and are never dispositive. See, e.g., NCAS of Del. (refusing to enforce choice-of-
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law provision in illegal payday loan contract). The usurious contracts are not the core of this 

case; they are evidence of and the result of a scheme Defendants planned and directed.
22

  

If there is indeed prejudice to the absent party, the second factor listed in Rule 19(b) 

requires the court to consider “the extent to which any prejudice could be lessened or avoided.” 

FED. R. CIV. P. 19 (b)(2). “The rule places the court under an obligation to seek out an alternative 

to dismissing the action, especially when it appears unlikely that plaintiff will be able to join all 

of the interested parties in an equally satisfactory forum.” 7 Charles Alan Wright, Arthur R. 

Miller, et al., FED. PRAC. & PROC. CIV. § 1607 (3d ed.). Here, even if the Court finds that the 

tribes might be prejudiced by their absence, there is a wealth of relief that the Court could order 

that would target the named defendants’ conduct alone. The court could, among other relief, (1) 

declare Defendants’ conduct to be in violation of the PA COA, the UTPCPL, the FCEUA, and 

the Dodd-Frank Act; (2) permanently enjoin Defendants from engaging in any future violations; 

(3) order Defendants to divest themselves of any interest, direct or indirect, in enterprises; (4) 

direct Defendants to make full restitution pursuant to the Pennsylvania consumers they have 

harmed; (5) direct Defendants to disgorge and forfeit all profits they have derived as a result of 

the conduct; (6) direct Defendants to pay to the Commonwealth civil penalties; (7) require 

Defendants to finance the cost of a notice program to consumers; (8) require Defendants to pay 

the Commonwealth’s investigative and litigation costs in this matter. None of this relief would 

affect any unidentified interest the tribes’ might have in any underlying loan obligations.  

Relatedly, the third factor listed under Rule 19(b) requires the Court to ask “whether a 

judgment rendered in the person’s absence will be adequate.” FED. R. CIV. P. 19(b)(3). 

Defendants argue that the judgment would be inadequate without the tribes because the tribes 

                                                 
22

 The fact that this is not a breach of contract case renders inapposite Rashid v. Kite, 957 F. 

Supp.7 0 (E.D. Pa. 1997) cited by Defendants throughout their brief. 
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would not be bound by the judgment. Again, this argument ignores that the defendants, not the 

tribes, are the focus of the Commonwealth’s complaint. The goal of this suit is to stop 

Defendants—and to deter others like them—who would seek to profit from usury schemes 

disguised as purely tribal ventures. By targeting those that devised and directed the scheme, and 

those that actually own and/or are collecting the illegal loans, the Commonwealth will be able to 

provide Pennsylvania consumers with far more relief than they would if they could stop these 

three particular tribes (located in Louisiana, Oklahoma, and Montana) from making future 

usurious loans in Pennsylvania. Obtaining a judgment against Defendants would, in the judgment 

of the Commonwealth, be more than adequate. 

Finally, the Court must consider the prejudice the Commonwealth would suffer if the 

defendants were able to successfully shield their conduct via their association with the tribes. See 

FED. R. CIV. P. 19(b)(4) (requiring the Court to assess “whether the plaintiff would have an 

adequate remedy if the action were dismissed for nonjoinder.”). The Commonwealth will suffer 

great prejudice if the Court grants the motion. It will be left with no way to protect its citizens 

from these predatory lending schemes and the Defendants’ ploy to circumvent state law will 

succeed. Such a result would turn on their heads the concerns of “equity and good conscience” 

that are supposed to drive application of the Rule 19(b) factors. The holding of Multimedia 

Games bears repeating: “Defendants’ attempt to manipulate a doctrine designed to preserve tribal 

self-governance and independence into one that can be used as a legalistic loophole to assist non-

Indians in the avoidance of civil liability cannot stand.” 214 F. Supp. 2d at 1143. Defendants’ 

motion under Rules 12(b)(7) and 19 must be denied. 
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II. The Court Must Deny the TF Defendants’ “Lack of Capacity” Motion under Rules 

17 and 12 

 

 Defendants argue that the Commonwealth is an improper plaintiff supposedly lacking in 

legal capacity to sue anyone regarding the alleged scheme. Defendants derive this argument from  

facially innocuous state legislation passed in 2012, 71 P.S. § 733-506, claiming that this 

enactment eliminated the authority of the OAG to initiate civil enforcement proceedings in the 

entire field of “financial activities.” This action, they argue, is “frustrating . . . the manifest 

intent” of 71 P.S. § 733-506, because, they insist, the Attorney General lacks the capacity to sue 

them on any legal theory. TF Rule 17 Mem. at 1.
23

  

 The chief law enforcement agency of the Commonwealth has full authority to bring 

Defendants to justice. The statute that Think Finance imagines granted them immunity from the 

Attorney General’s powers does not remotely say what Defendants wish. They are effectively 

asking this Court to interpret 71 P.S. § 733-506—which, by its very title, was intended to 

implement the Dodd-Frank Act’s expansion of the Attorney General’s powers with regard to 

combating abuses in the consumer financial marketplace—as implicitly repealing virtually all of 

the Attorney General’s civil enforcement powers under existing state statutes, and because the 

Attorney General is the only statutorily-designated enforcement agency, rendering those statutes 

unenforceable and leave defendants free to pursue their illegal scheme.  

                                                 
23

 Besides being wrong, this assertion also represents a tactical reversal from the position 

Defendants took in the removal and remand litigation, where they persuaded this Court that the 

determination of the validity of the tribal assertions of jurisdiction in the underlying loan 

contracts was a “nearly pure issue” of federal law that would necessarily have to be decided in 

the case. See Order May 20, 2015. In this motion they are claiming that the case should properly 

be dismissed purely on account of a state statute they did not mention before. They even go 

further in their misuse of this statute, interpreting it as having affirmatively legalized tribal 

payday lending. See TF 12(b)(6) Mem. The Commonwealth addresses this argument in Part 

III(D)(1) infra.  
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Defendants radically distort the words and intent of the statutory provision on which they 

rely. The purpose of that statute is to promote inter-departmental consultation and cooperation 

between OAG and the Banking Department in confronting abusive financial activity, not to 

create a liability loophole for predatory lenders. State law (and, as to the Dodd-Frank Act claim, 

federal law) expressly empowers OAG to pursue each of the claims the Commonwealth is 

asserting against Defendants, and it is doing so with the concurrence of the Banking Department, 

a fact confirmed by the separate amicus brief being filed simultaneously by the Department. To 

the extent Defendants even have standing to raise any issue regarding the supposed insufficiency 

of the interdepartmental cooperation underlying this action, the Department’s approval renders 

moot the only colorable “lack of capacity” argument Defendants could make based on 71 P.S. § 

733-506. It is Defendants, through their attempted “subterfuge and circumvention,” NCAS of 

Del, supra., who are “frustrating . . . the manifest intent” of Pennsylvania law, TF Rule 17 Mem. 

at 1, not the Commonwealth’s law enforcement agencies. 

A. Under Rule 17, the Attorney General Is the Proper State Entity to Bring 

This Action Because Each of the Statutes Underlying the Action Expressly 

Grant Such Authority 

 

Federal Rule of Civil Procedure 17 deals with the related, but different concepts, of real 

party in interest and capacity to sue. “Capacity is a broader concept, aimed at assessing a 

litigant’s general ability or power to sue or be sued. The real party in interest inquiry is more 

specific, aimed at assessing whether the litigant is the holder of the right to be vindicated in a 

particular case. MOORE’S FEDERAL PRACTICE § 17.20[2] (emphasis in original). Rule 17(b) 

provides that “capacity to sue” is ordinarily determined in accordance with the state law of the 

forum state, while Rule 17(a) provides that a particular action “must be prosecuted by the real 

party in interest.” This general mandate is followed by a list of examples of representative parties 
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who may properly protect the interests of absent affected parties, including executors, 

administrators, guardians, bailees or trustees, and any other entity “authorized by statute” to 

initiate a form of representative action. FED. R. CIV. P. 17(a)(1). As is clear from this lengthy list, 

“[t[he purpose of Rule 17(b) was to add to, not to detract from, the existing facilities for 

obtaining jurisdiction” over various forms of representative entities. Tunstall v. Brotherhood of 

Locomotive Firemen & Enginemen, 148 F.2d 403, 405 (4th Cir. 1945). Even if a defendant 

properly objects that the real party in interest is not named, the court nonetheless “may not 

dismiss” the action “until, after an objection, a reasonable time has been allowed for the real 

party in interest to ratify, join, or be substituted into the action.” FED. R. CIV. P. 17(a)(3). 

 Where a particular agency or official is named by statute as the appropriate prosecutor of 

civil proceedings on behalf of state government, such agency or official is plainly an entity 

“authorized by statute” within the meaning of Rule 17(a)(1)(G). See Finch v. Mississippi State 

Medical Ass’n, 585 F.2d 765 (5th Cir. 1978) (capacity of public agency to sue under federal 

statute is a question of federal law, while state law determines capacity to bring suit under state 

law).  

The plaintiff in this civil action is the Commonwealth of Pennsylvania acting through its 

Attorney General. Each of the statutes underlying the various causes of action raised by the 

Commonwealth expressly name the Attorney General as the state agency possessing the 

authority to sue to enforce those statutes. See Pennsylvania Corrupt Organizations Act (“COA”), 

18 Pa. C.S.A. § 911(e)(1) (“The Attorney General shall have the power and duty to enforce the 

provisions of this section”) (Counts One through Three of the FAC); Unfair Trade Practices and 

Consumer Protection Law (“UTPCPL”), 73 P.S. § 201-4 (“Whenever the Attorney General or a 

District Attorney has reason to believe that any person is using or is about to use any method, act 
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or practice declared by section 3 of this act to be unlawful and the proceedings would be in the 

public interest, he may bring an action in the name of the Commonwealth against such person”) 

(Counts Four and Five);
24

 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 

(“Dodd-Frank Act”), 12 U.S.C. § 5552(a)(1) (“the attorney general . . . of any State may bring a 

civil action in the name of such State in any district court of the United States in that State . . . to 

enforce provisions of this title”). (Count Six). 

Defendants have a lot to say, as a general matter, about the limitations of OAG’s civil 

enforcement powers. TF Rule 17 Mem. at 13-14. But they cannot deny that each of the statutes 

on which this action rests expressly designate the Attorney General as the Commonwealth’s 

appropriate representative for purposes of bringing suit to enforce violations thereof. The FAC 

contains no Rule 17 defect warranting dismissal with regard to the particular statutory claims 

raised here.  

B. Defendants’ Real-Party-in-Interest Objection Based on 71 P.S. § 733-506 

Is Groundless, But in Any Case, Has Been Mooted by the Banking 

Department’s Ratification  

 

 Despite this action being prosecuted in the name of the very state entity expressly 

designated by statute, the TF Defendants have nonetheless manufactured a Rule 17 issue through 

a mis-interpretation of 71 P.S. § 733-506. According to the TF Defendants, this 2012 enactment 

“confirmed that the Department of Banking is the exclusive regulator of financial activities, 

including the lending at issue here,” TF Rule 17 Mem. at 1, and, thus had the effect of making 

the Department, rather than the Attorney General, the real party in interest for purposes of Rule 

17. Id. at 11-12. Defendants are wrong. All 71 P.S. § 733-506 did was introduce a requirement of 

                                                 
24

 Count Four arises under FCEUA, 73 P.S. § 2270.1 et seq,, which provides that any violation of 

the statue is an unfair or deceptive practice und the UTPCPL. See 73 P.S. § 2270.5(a). Thus, the 

Attorney General’s power to enforce the FCEUA derives from the powers granted under 

UTPCPL. 
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inter-departmental cooperation which, as a matter of fact, occurred here. Nothing in the words or 

intent of this statute repealed the statutory responsibilities of the Attorney General to protect 

Pennsylvania citizens from the scheme alleged in the FAC.  

1. The departmental approval mechanism established by 71 P.S. § 733-

506 

As explained in the Secretary’s Letter cited by Defendants, the provision at issue was part 

of a package of bills which was referred to collectively as the Banking Law Modernization 

Package (“BLMP”). The BLMP amended three different statutes: the Banking Code of 1965, 7 

P.S. § 101 et seq., which regulates Pennsylvania-chartered banks; the Department of Banking and 

Securities Code, 71 P.S. § 733-1 et seq., which governs the functioning of the Department; and 

LIPL, 41 P.S. § 101 et seq., which, as described above, supra at 6, is Pennsylvania’s law 

regulating the charging of interest. The provision relied on by Defendants is an amendment to the 

second of these statutes, i.e., the law which establishes the administrative duties of the Banking 

Department. 

The provision is entitled “Implementation of the Consumer Financial Protection Act of 

2010,” 71 P.S. § 733-506. This refers to the federal Dodd-Frank Act’s delegation of enforcement 

authority to state attorneys general, described supra at 13-14. See Secretary’s Letter at 3. The 

provision confirms the Attorney General’s authority to bring Dodd-Frank actions but requires the 

Attorney General, in doing so, to seek the approval of the Banking Department with respect to 

actions involving “institutions, credit unions, licensees, foreign financial institutions, national 

banks, Federal savings associations or their subsidiaries.” 71 P.S. § 733-506(B). Even assuming 

that, as Defendants claim, the tribal LLCs sponsoring the three lending websites should be 

considered “foreign financial institution,” see TF Rule 17 Mem. at 18-22, the Attorney General is 
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not suing those entities, or any bank, so departmental approval was not necessary.
25

 In any case, 

in an abundance of caution, OAG did consult with the Banking Department—indeed, many of 

the complaints lodged by consumer victims of the alleged scheme were directed to the 

Department, FAC ¶6—and the Department did approve the action. See Amicus Brief at 13. If 

there ever was anything lacking in the FAC regarding OAG’s “capacity to sue” the TF 

Defendants, there is none now, as a result of the Banking Department approval. As provided by 

Rule 17(a)(3), the court “may not dismiss” this action in the face of such ratification. 

2. Subsection F did not repeal the Attorney General’s statutory 

enforcement authority under COA and the UTPCPL  

 Anticipating the likely ratification by the Banking Department, and illustrating the 

Defendants’ cynical insistence that there must be some legal basis insulating them from any 

accountability for their deliberate circumvention of Pennsylvania law, they also make the 

argument that any attempted ratification by the Banking Department would be ineffective with 

regard to the Commonwealth’s state law claims (Counts One through Four). They base this 

position on subsection F of the same statutory provision, which, they claim anointed the 

Department as “the exclusive regulator of financial activities,” and divested the Attorney General 

of any authority to bring civil actions addressing state law violations relating to “financial 

activities.” TF Rule 17 Mem. at 1. Section 506(F) reads as follows:  

Nothing in this section may prevent an agency of this Commonwealth, or political 

subdivision, from engaging in a civil investigation, administrative enforcement 

action, examination, information collection or any other administrative 

proceeding or commencing civil proceedings before a court of competent 

jurisdiction to determine compliance with or enforce a statute of this 

Commonwealth, a regulation or order of a Commonwealth agency, an ordinance 

or resolution of a political subdivision or a Federal law or regulation, to the extent 

authorized by Federal law, not relating to or incidental to the banking or financial 

                                                 
25

 On the other hand, notice to the Consumer Financial Protection Bureau is required, with regard 

to the Dodd-Frank claims and such notice was given. See FAC ¶ 11. 
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activities, operations or condition of an institution, credit union, licensee, national 

bank, Federal savings association or foreign financial institution and not 

otherwise preempted by Federal law, but prior to doing so, the agency or political 

subdivision shall give notice and consult with the department. To the extent the 

department determines that such actions may affect the banking or financial 

activities, operations or condition, including safety and soundness, of any 

institution, credit union, licensee, national bank, Federal savings association, 

foreign financial institution or a subsidiary of the foregoing; or interfere with the 

regulation of such entities by the department, Federal regulatory agencies or 

regulatory agencies of other states, the department shall have sole and exclusive 

jurisdiction to initiate or participate in administrative proceedings, or to request 

that the Attorney General initiate or participate in judicial proceedings, to enforce 

such laws or to determine that such proceedings are not in the public interest. 

 

71 P.S. § 733-506(F). 

 

 Defendants’ reading of this subsection is that it grants “sole and exclusive jurisdiction” to 

the Banking Department over any claim concerning any aspect of an unlawful lending scheme—

even if no regulated or licensed entity is being sued—and, further, that it repealed the Attorney 

General’s statutory authority to enforce any state law that may be violated, even if this 

interpretation would have the result of completely stripping the Commonwealth of its power to 

enforce its own laws. In the words of Defendants:  

The claims in Counts 1-V of the FAC have to be dismissed with prejudice. Even if 

the Attorney General obtained Department authorization for this case and wanted 

to file a further amended complaint, the only state law claims she could assert are 

claims that the Department itself can bring. Since the Department cannot bring 

COA, FCEUA or UTPCPL claims, those counts must be dismissed with 

prejudice. 

 

TF Rule 17 Mem., at 23. Based on the statute’s plain language, its stated purpose and virtually 

every canon of statutory construction, this argument is nonsense.
26

 

                                                 
26

 In interpreting a Pennsylvania statute that the state supreme court has not yet interpreted, this 

court is “charged with predicting how that court would resolve the question at issue." Colliers 

Lanard & Axilbund v. Lloyds of London, 458 F.3d 231, 236 (3d Cir. 2006). According to the 

approach to statutory interpretation taken by Pennsylvania Supreme Court, “The object of all 

interpretation and construction of statutes is to ascertain and effectuate the intention of the 

General Assembly,” attempting to “give effect to all its provisions” and assuming “that the 
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 Read as a whole, 71 P.S. § 733-506 does not say that the Banking Department has sole 

and exclusive authority to bring judicial proceedings on behalf of the Commonwealth to enforce 

Pennsylvania law in the field of consumer financial services. Quite the contrary, with regard to 

Dodd-Frank violations—the stated subject of the statute—the Attorney General is solely 

authorized to bring judicial proceedings that the Department approves, while the Department is 

authorized to bring “administrative” proceedings on its own. 71 P.S. § 733-506(B). Subsection F 

deals with proceedings brought under state law, as well as the Dodd-Frank Act. It provides that 

where “an agency of this Commonwealth, or political subdivision” might bring any form of 

administrative or judicial proceeding that “the department determines . . . may affect the banking 

or financial activities, operations or condition, including safety and soundness” of one of the 

listed regulated or licensed entities, then, in that circumstance, “the department shall have sole 

and exclusive jurisdiction” to: “(a) initiate or participate in administrative proceedings, or (b) 

request that the Attorney General initiate or participate in judicial proceedings, to enforce such 

laws or to determine that such proceedings are not in the public interest.” (emphasis added). 

Under the plain language of subsection F, the critical determination that is the Banking 

Department’s responsibility to determine whether, in its sole judgment, the proposed 

enforcement action is one that would “affect the banking or financial activities” one of the listed 

regulated or licensed entities. If the Department makes that determination, then, in such a case, 

only the Department can bring an administrative proceeding and only the Department can 

request the Attorney General to initiate a judicial proceeding “to enforce such laws,” referencing 

                                                                                                                                                             

General Assembly does not intend an absurd result.” Wayne M. Chiurazzi Law Inc. v. MRO 

Corp., 97 A.3d 275, 292 (Pa. 2014) (quoting Board of Revision of Taxes, City of Philadelphia v. 

City of Philadelphia, 4 A.3d 610, 622 (Pa. 2010)). 
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the earlier mentioned “statute of this Commonwealth . . . or a Federal law.”
27

 That is all the 

statutory language says. In arguing that this language eliminated any enforcement power of the 

Attorney General in the whole field of financial services, Defendants are, as bluntly stated by the 

Banking Department, “simply wrong.” Amicus Brief at 12. 

Contrary to Defendants’ strained reading of Subsection F, the provision does not say that 

OAG is divested of its powers to initiate litigation to protect Pennsylvania citizens from an 

abusive lending scheme, particularly not where, as here, the Department has expressly approved 

such litigation.
28

 On the contrary, the plain statutory language affirms the role of OAG to 

commence civil proceedings “to enforce such laws.” Since the Department has approved the 

instant judicial proceeding, there is no agency conflict and no grounds under this provision for 

dismissing the action based on the supposed jurisdictional supremacy of the Banking 

Department. This Court need not, and should not, involve itself in resolving hypothetical 

                                                 
27

 One of the legislature’s apparent concerns was that “a political subdivision” (i.e. a 

municipality such as the City of Philadelphia), which, by prior pre-emptive legislation, lost the 

power to legislate in the area of predatory lending, see 63 P.S. § 456.504 (2001), might be 

tempted as an alternative action to try to persuade the state Attorney General to initiate a civil 

proceeding in this area, for example, to initiate civil proceedings to enforce a local predatory 

lending ordinance. The 2012 legislation provides that, in such a case, only the Banking 

Department, not such “political subdivision” could make such a request, in any situation that, in 

the Department’s judgment, might affect a regulated or licensed entity. 
28

 Because the Banking Department has given the green light to this proceeding, it is not 

necessary, for example, for this Court to decide whether Defendants are “licensees” under 71 

P.S. § 733-506. Defendants engage in some imaginative stretching of the listed regulated or 

licensed entities to squeeze themselves into the definition of “licensee.” They claim they are 

“licensees” because, even though they have no state license, the Commonwealth is alleging that 

they are “required to” have a Consumer Discount Company license. TF Rule 17 Mem. at 17. As 

the Banking Department itself observes, it would be an absurd reading of “licensee” to cover an 

out-of-state company operating unlawfully in Pennsylvania. Amicus Brief at 3. In any case, 

Defendants’ views concerning whether the banking or financial activities of a regulated entity is 

at stake here are of no consequence, since the statute refers only to those circumstances where 

the Banking Department has determined, not the defendants, that the action is having such 

effects. The Banking Department has decided there are no such effects here, or, even if there are, 

that it approves of the Attorney’s General decision to proceed against Defendants.  
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questions, particularly not questions involving matters of inter-agency relations within a state 

government where such agencies, themselves, are not raising any such conflict, and, on the 

contrary, are acting in concert.
29

  

 It is only by magnifying the phrase “sole and exclusive authority,” and removing it from 

the rest of the remaining language in the section, that Defendants can plausibly contend, for 

example, that “the Attorney General is alleging claims that are exclusively the Department’s 

business,” TF Rule 17 Mem. at 20, or that “the Office of Attorney General, acting as the lawyer 

for the Department, cannot bring claims or seek relief that its client, the Department, cannot 

bring.” Id. at 24. With regard to its enforcement activities in the financial area, the Attorney 

General is more than counsel to the Banking Department. Under various express statutory grants, 

the Attorney General is itself the state entity charged with initiating judicial proceedings, not as 

counsel to some other agency but on its own initiative. Under the COA, which the Attorney 

General has sole authority to enforce, 18 Pa. C.S.A. § 911(e), “racketeering activity” includes the 

collection of money in connection with unauthorized lending in excess of 25 percent interest. 18 

Pa. C.S.A. § 911(h)(1)(iv). Where such activity occurs, it is the Attorney General’s “business,” 

not the Department’s, to bring such a case. Similarly, the UTPCPL is enforced by the Attorney 

General, not acting on behalf of a “client” agency, but on its own behalf. 73 P.S. §§ 201-4, 201-

                                                 
29

 In any event, it is hard to see how, even if there were such an inter-agency conflict, the 

Defendants would have standing to raise it as a substantive basis for dismissing the case. As a 

general matter, defendants in civil actions brought by the Commonwealth do not have standing 

to challenge the Commonwealth’s legal representation. See Commonwealth v. Janssen 

Pharmaceutica, Inc., 8 A.3d 267 (Pa. 2010). Under that principle of Pennsylvania law, where the 

Commonwealth has initiated a civil enforcement action in the name of the Attorney General, 

under a statute expressly granting enforcement powers to that state office, the defendant lacks 

standing to look behind the Attorney General’s enforcement decision and question whether other 

potentially interested state agencies were consulted. In short, it is for the Banking Department to 

determine for itself if this action is somehow intruding on its authority, and, as it has made clear, 

it has determined that it supports the Attorney General’s enforcement decision. 
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4.1 (power to seek injunctions and restitution). Indeed, the usury law itself, LIPL, provides for 

complementary and overlapping enforcement responsibilities of both the Attorney General and 

the Department. See 41 P.S. § 506 (assigning to the Attorney General standing to file civil 

enforcement actions to enforce the law, while assigning to the Department the power to initiate 

administrative investigative and enforcement actions).
30

  

 Defendants’ radical statutory interpretation also ignores the context of subsection F 

within the larger provision, it being at the conclusion of a statute whose very title states that its 

purpose is to implement the Dodd-Frank Act. Under Pennsylvania’s statutory construction rules, 

the title of a statute may be considered in its construction. 1 Pa.C.S.A. § 1924; Commonwealth v. 

Bowden, 838 A.2d 740, 748 n.6 (Pa. 2003) (citing 1 Pa.C.S.A. § 1924, using reference to 

“confidential communications” in title of statutory provision to hold that statute was not intended 

to protect non-confidential communications). The Dodd-Frank Act expanded the civil 

enforcement powers of OAG by granting it the power to challenge unfair, deceptive or abusive 

practices in the consumer financial services marketplace. Given the legislature’s statement that it 

was implementing the Attorney General’s expanded enforcement authority, it is preposterous to 

infer from the “sole and exclusive authority” language in subsection F, the intent to entirely 

repeal all of the Attorney General’s existing powers under the COA and the UTPCPL to pursue 

                                                 
30

 The Defendants misrepresent the LIPL enforcement scheme by describing it as “a 

comprehensive statutory regime placing that regulatory authority squarely and exclusively within 

the Department,” TF Rule 17 Mem. at 15, and ignoring the Attorney General’s sole and 

independent authority, 41 P.S. 506 to seek injunctive relief in the courts to remedy violations of 

LIPL. The special authority of OAG to file LIPL enforcement actions was added by the General 

Assembly in 2008 to remedy the pre-existing absence of a Commonwealth right to seek class-

wide restitution for LIPL violations. See NCAS of Del., 995 A.2d at 435 (holding that, prior to 

the 2008 amendment going into effect, the Commonwealth had no power to obtain restitution 

from an illegal payday lender).  
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civil remedies against those who, to the detriment of Pennsylvania consumers construct elaborate 

predatory lending schemes.  

 Repeals by implication are always disfavored in both federal and state jurisprudence. In 

re Guardianship of Penn, 15 F.3d 292, 295-296 (3d Cir. 1994) (citing United States v. Welden, 

377 U.S. 95, 102 n.12 (1964)); Young v. Young, 467 A.2d 33, 36-37 (Pa. Super. Ct. 1983) (citing 

Consumers Ed. and Protective Ass'n. v. Schwartz, 432 A.2d 173, 180 n. 17 (1981)). To imply 

such a repeal here would be particularly irrational, given that the result of Defendants’ reading, 

they freely admit, would render the COA and UTPCPL unenforceable by any Commonwealth 

agency in the area of consumer financial services, precisely the area that both Congress and the 

state legislature has repeatedly determined is in need of expanded law enforcement.  

 In short, Defendants’ “lack of capacity to sue” argument, packaged as a motion seeking 

dismissal under Rules 17 and 12, is without merit. 71 P.S. § 733-506 did not repeal the authority 

of the Attorney General to pursue those, like Defendants, who have profited from their deliberate 

evasion of Pennsylvania law, nor is there any legal authority supporting their argument that it 

did. There is nothing lacking in the standing of OAG to bring the precise claims it has been 

authorized by state and federal statute to bring on behalf of the Commonwealth of 

Pennsylvania.
31

 

 

 

                                                 
31

 The Secretary’s interpretative letter that Defendants trumpet nowhere mentions an implicit 

repeal of any powers of the Attorney General. As for Defendants’ reliance on the floor comment 

of a Senator who opposed the bill that became 71 P.S. § 733-506, see TF Rule 17 Mem. at 1, the 

Pennsylvania Supreme Court has cautioned courts to “look to what the legislature did, not what a 

single legislator thought the legislation did.” Commonwealth v. Wisneski, 29 A.3d 1150, 1153 

(Pa. 2011).  
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III. The Court Must Deny the TF Defendants’ Motion to Dismiss under Rule 12(b)(6) 

 

A. The Governing Legal Standard 

 

 Federal Rule of Civil Procedure 8 requires that a complaint contain “a short and plain 

statement of the claim showing that the pleader is entitled to relief.” FED. R. CIV. P. 8. On a 

motion to dismiss based on “failure to state a claim upon which relief can be granted,” FED. R. 

CIV. P. 12(b)(6), the moving party bears the burden of showing that no claim has been stated. 

Hedges v. United States, 404 F.3d 744, 750 (3d Cir. 2005). Dismissal is appropriate only if, 

accepting all of the facts alleged in the complaint as true, the plaintiff has failed to plead "enough 

facts to state a claim to relief that is plausible on its face." Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads factual content that 

allows the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 566 U.S. 662, 678 (2009).  

 Rule 8 “does not impose a probability requirement at the pleading stage but instead 

simply calls for enough facts to raise a reasonable expectation that discovery will reveal evidence 

of the necessary element.” W. Penn Allegheny Health Sys. v. UPMC, 627 F.3d 85, 98 (3d Cir. 

2010) (quoting Phillips v. City of Allegheny, 515 F.3d 224, 233 (3d Cir. 2007)). In deciding a 

motion to dismiss under Rule 12(b)(6), courts must “determine whether, under any reasonable 

reading of the complaint, the plaintiff may be entitled to relief.” Phillips, 515 F.3d at 233. 

Judging the sufficiency of a pleading is a “context-specific” exercise demanding common sense. 

Iqbal, 556 U.S. at 669; Williams v. BASF Catalysts, LLC., 765 F.3d 306, 322 (3d Cir. 2014) 

(“Commonsense and judicial experience underscore the plausibility of [plaintiff’s] claims.”).  
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B. The FAC Fully Satisfies the Requirements of Rule 8 

 

 The Defendants accuse the Commonwealth of improperly painting a “sinister gloss” on 

“routine commercial activities” that ordinarily exist in the business of making loans, TF 12(b)(6) 

Mem. at 12, and characterize the FAC as containing only “’information and belief’ speculation 

and self-serving conclusions.” Id. at 1.
32

 Neither is true. The FAC provides a detailed factual 

description of the relevant facts underlying the Commonwealth’s claims for relief, far more than 

the minimum requirements of Rule 8. And, neither Rule 8 nor Twombly-Iqbal prevent the 

Commonwealth from alleging a scheme in which conduct that might appear on the surface to be 

“routine commercial activities” is, in reality, part of a complex business arrangement to 

circumvent Pennsylvania law and abuse Pennsylvania consumers. 

1. The FAC plausibly alleges that the defendants have designed a scheme 

to perpetuate illegal, usurious lending in which they pose as innocent 

“service providers” to the scheme 

 The first 90 paragraphs of the FAC are factual allegations that offer far more than the 

mere “labels and conclusions” or “formulaic recitations of the elements of a cause of action” or 

the kind of “defendant-unlawfully-harmed-me” banality condemned in Twombly. See, e.g., 

Andrichyn, 2015 U.S Dist. Lexis 34802, at *7 (citing Twombly). The FAC describes in detail the 

evolution of the scheme, how Defendants converted a “rent-a-bank” model under which they 

evaded Pennsylvania law to a model where tribal entities provided the “lender” façade 

previously provided by a bank, FAC ¶¶ 31-45; it supplies actual examples of loan contracts with 

Pennsylvania consumers produced by the three separate “tribal” enterprises, charging annual 

interest rates ranging from 246% to 490%, and representing that only tribal law, not federal or 

                                                 
32

 Apparently, Defendants “plausibility” arguments apply to all Counts of the FAC as Defendants 

do not specify the particular counts of the FAC that they target. See TF 12(b)(6) Mem. at 9 (“The 

Attorney General’s core theory ―that the relationships between the lenders and the Think 

Defendants were nothing more than a conspiracy to evade Pennsylvania usury law―does not 

demonstrate a plausible claim for relief.”). 
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state law, governs the charging of such interest, FAC ¶¶ 58-68; and it identifies the roles that the 

TF Defendants played in the scheme. FAC ¶¶ 47, 105.  

Defendants insist that all the Commonwealth has done is allege conduct that is “entirely 

consistent with lawful conduct,” in that they were acting at all times as mere service providers to 

the bank and the tribes. TF 12(b)(6) Mem. at 9-10. Even if they were “mere service providers,” 

the Commonwealth alleges that Defendants knowingly provided such services in order to 

implement a scheme to evade Pennsylvania usury restrictions, and, moreover, that Defendants 

designed and direct the schemes, and pocketed most of the profits. Defendants do not claim, 

because they cannot, that they were unaware of the nature of the transactions they “serviced.”  

Had they made such an argument—denying knowledge of the lending activity that they 

were servicing—the Third Circuit has effectively already rejected that as a legitimate basis for 

dismissal. Smith v. Berg, 247 F. 3d 532, 537 n. 11 (3d Cir. 2001) (in the context of an alleged 

lending scheme, holding defendant’s assertion that it was only a “service provider” does not 

suffice to warrant dismissal, observing that “[i]f the Appellants’ repeated characterization of 

themselves as innocent service providers is not belied by the evidence, they will incur no 

liability”).
33

 Here, Defendants could not even plausibly assert ignorance of the scheme. 

Defendants ignore the key point of the FAC, that they did what they did in order facilitate 

conduct (usurious lending in Pennsylvania) which they knew to be illegal.  

                                                 
33

 Similarly, see Meeks-Owens v. Indymac Bank, F.S.B., 557 F. Supp. 2d 566, 573 (M.D. Pa. 

2008) (“Defendants’ argument that they ‘merely provided a service to the Plaintiff’ is premature 

in this Motion to Dismiss, as Plaintiff has alleged that they … ‘knew of and agreed to the 

commission of numerous predicate acts ….’”); OSRecovery Inc. v. One Groupe Int’l, Inc., 354 F. 

Supp. 2d 357, 362 (S.D.N.Y. 2005) (motion to dismiss denied regarding bank’s role as provider 

of services to an Internet currency scheme); Royal Indem. Co. v. Pepper Hamilton, LLP, 479 F. 

Supp. 2d 419, 427 (D. Del. 2007) (denying motion to dismiss by lawyer and accountant of claim 

that they knowingly provided services to a fraud). 
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To be sure, the acts Defendants undertook―funding loans, contracting with entities to 

serve as nominal lenders, providing underwriting and web services, etc.―could be legal if they 

were not done in an attempt to violate the law. But a lawfully constructed business can be used to 

further an unlawful purpose. See, e.g., Burgese v. Starwood Hotels & Resorts Worldwide, Inc., 

2015 U.S. Dist. LEXIS 48707 (D.N.J. Apr. 14, 2015) (prominent hotel’s motion to dismiss 

denied in suit under Florida RICO statute alleging hotel allowed prostitution ring to operate). To 

use another example, mere use of the telephone becomes actionable wire fraud, if the purpose of 

the call was to enhance a criminal scheme.
34

 Money laundering involves banking practices that 

are facially ordinary, but if pursued with the requisite intent and knowledge, can become 

illegal.
35

 See H. J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 248-249 (U.S. 1989) 

(“Congress drafted RICO broadly enough to encompass a wide range of criminal activity, taking 

many different forms and likely to attract a broad array of perpetrators operating in many 

different ways.”); Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 164 (U.S. 2001) (“The 

Court has held that RICO both protects a legitimate ‘enterprise’ from those who would use 

unlawful acts to victimize it . . . and also protects the public from those who would unlawfully 

                                                 
34

 Wire fraud requires proof of only a “scheme to defraud” and the use of wire communications 

for the purposes of executing, or attempting to execute the scheme.” United States v. Frey, 42 

F.3d 795, 797 (3d Cir. 1994) (construing 18 U.S.C. § 1343).  
35

 The various iterations of money laundering under 18 U.S.C. § 1956 largely turn on knowledge. 

18 U.S.C. 1956(a)(1) requires knowledge that property involved in a transactions stems from 

unlawful activity as well as intent to carry forward the unlawful activity or to conceal the nature, 

the location, the source, or the ownership of the proceeds of unlawful activity. 18 U.S.C. 

1956(a)(2)(a) requires only transmittal of funds to a place outside the United States with the 

intent to carry on the scheme or knowing that the property is the proceeds of unlawful activity 

and knowing that the transmittal is designed to conceal the location, the source or the ownership 

and control of those proceeds. 18 U.S.C. § 1957 make it unlawful to transmit any amount 

$10,000 with knowledge that those sums are the proceeds of unlawful activity and does not 

require any intent to carry forward the scheme.  
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use an "enterprise" (whether legitimate or illegitimate) as a "vehicle" through which "unlawful . . 

. activity is committed”). 

 Defendants badly over-read Twombly and Iqbal to suggest that so long as they can 

conjure any sort of supposedly innocent explanation for their conduct, a complaint must be 

dismissed. When confronted with the defendant’s positing of an alternative theory that 

purportedly explains the alleged conduct in terms that are innocent, “[p]laintiff’s complaint may 

be dismissed only when defendants’ plausible alternative explanation is so convincing that 

plaintiff’s explanation is implausible.” Eclectic Props. East, LLC. v. Marchus Millichap Co., 751 

F.3d 990, 996 (9th Cir. 2014); see also United States ex rel. Oberg v. Pa. Higher Educ. 

Assistance Agency, 745 F.3d 131, 152 (4th Cir. 2014) (same); Swanson v. Citibank, N.A., 614 

F.3d 400, 404 (7th Cir. 2010) (Wood, J.) (“It is not necessary to stack up inferences side by side 

and allow the case to go forward only if the plaintiff’s inferences seem more compelling than the 

opposing inferences”); Smith v. U.S. Dept. of Agriculture, 888 F. Supp. 2d 945, 949 (S.D. Iowa 

2012), quoting Braden v. Wal-Mart Stores, Inc., 588 F.3d 585, 597 (8th Cir. 2009) (“ [R]equiring 

a plaintiff to rule out every possible lawful explanation for the conduct he challenges would 

invert the principle that the complaint is construed most favorably to the nonmoving party, and 

would impose the sort of probability requirement at the pleading stage which Iqbal and Twombly 

explicitly reject.”); Watson Carpet & Floor Covering, Inc. v. Mohawk Indus., Inc., 648 F.3d 452, 

458 (6th Cir. 2011) (“[T]he plausibility of [the defendants' theory] does not render all other 

reasons implausible.”); Sepulveda—Villarini v. Dep't. of Educ. of P.R., 628 F.3d 25, 30 (1st Cir. 

2010) (Souter, J.) (“A plausible but inconclusive inference from pleaded facts will survive a 

motion to dismiss . . . .”). 
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 Here, it is Defendants’ proffered “innocent” explanations that are implausible and 

founded on mere conclusory assertions. Defendants offer no plausible alternative explanation 

making sense of their business conduct during the various phases of the schemes alleged, 

including their alliance with FBD and their shift to a rent-a-tribe model, nor for their alleged 

efforts to conceive and manage enterprises that enabled them to do indirectly what they knew 

they could not do directly, i.e., make money off Pennsylvania consumers trapped in illegal loans 

at astronomical interest rates. All they have to offer is their conclusory insistence that they are 

innocent service providers.   

 The only plausible reasons for Defendants not using their own websites to make loans 

directly to Pennsylvania consumers, or for their changing business model to evade detection and 

enforcement are their knowledge that this form of lending is illegal in states like Pennsylvania 

and their deliberate intent to circumvent such state law. See "GEICO" v. Korn, Civ. No. 14-5742, 

2015 U.S. Dist. LEXIS 121754, *17 (D.N.J. Sept. 14, 2015) (denying motion to dismiss on 

allegations that, inter alia, defendant “knowingly, and secretly, ‘sold; his medical license for use 

by a non-physician”); Allstate Ins. Co. v. Valley Physical Med. & Rehab., P.C., Civ. No. 05-5934, 

2009 U.S. Dist. LEXIS 91291, *22 (E.D.N.Y. Sept. 30, 2009) (denying motion to dismiss 

allegations that defendant “(1) paid the defendant doctors to pose as owners of Valley and/or 

Elite; (2) through the use of management agreements and leases drained all the profits from the 

two corporations; and (3) determined the type of medical services patients received.”); 

andMultimedia Games, Inc. 214 F. Supp.2d at 1143 (“Defendants’ attempt to manipulate a 

doctrine designed to preserve tribal self-governance and independence into one that can be used 

as a legalistic loophole to assist non-Indians in the avoidance of civil liability cannot stand.”). 
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2. The FAC pleads factual detail, not speculative conclusions, concerning 

the roles played by the various Think Finance Defendants 

 The purpose behind Rule 8 is to provide defendants with fair notice of the claims against 

them. See Tellabs v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319 (2007) (“the complaint must 

say enough to give the defendant ‘fair notice’ of what the plaintiff’s claim is and the grounds 

upon which it rests”). The FAC plainly does that, describing in detail the scheme, Defendants’ 

role in the scheme and the claims for relief sought by the Commonwealth.  Defendants attack the 

FAC as failing to apprise them more precisely of what each of the entities collectively referred to 

as“Think Finance Defendants” are alleged to have done in furthering the scheme. TF 12(b)(6) 

Mem. at 17-19.
36

 The particularity they demand, however, is not a requirement of Rule 8. Absent 

a showing of genuine prejudice and confusion, collective references to “defendants” do not run 

afoul of Rule 8. See e.g., Phillips, 515 F.3d at 238 n. 5; In re Riddell Concussion Reduction 

Litig., 77 F. Supp. 3d 422, 432 (D.N.J. 2015) (“Defendants do not dispute their interrelatedness, 

nor do they disclaim their alleged role in the manufacture, sale, or marketing of the Helmets. The 

specific role of each defendant will be elucidated through discovery to which Plaintiffs are 

entitled because the allegations in the Amended Complaint are sufficient to provide notice under 

Rule 8.”); Toback v. GNC Holdings, Inc., Civ. No. 13-80526, 2013 U.S. Dist. LEXIS 131135, *7 

(S.D. Fla. Sept. 13, 2013) (“Though Plaintiff refers to Defendants collectively as ‘GNC,’ he has 

alleged sufficient factual detail to put Defendants on notice of the nature of the claims against 

                                                 
36

 They cite cases purportedly supporting this challenge but those cases are all distinguished by 

the paucity of facts alleged by those plaintiffs, thus underscoring by contrast how the allegations 

here fully comply with Rule 8. In Stewart v. Evans, Civ. No. 09-1428, 2009 U.S. Dist. LEXIS 

75969 *13-14 (D.N.J. August 25, 2009), some of the named defendants were not even mentioned 

in the complaint. The complaint in Ingris v. Borough of Caldwell, Civ. No.14-855, U.S. Dist. 

LEXIS 74255 (D.N.J. Jun. 9, 2009) named some 34 defendants without providing any 

clarification of what each supposedly did. See also Falat v. County of Hunterdon, Civ. No. 12-

6804, 2013 U.S. Dist. LEXIS 37398 (D.N.J. Mar. 19, 2012) (16 separate defendants without 

clarification). 
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them, satisfying the requirements of Rule 8.”); Frazier v. U.S. Bank National Assoc., Civ. No. 11-

8775, 2013 U.S. Dist. Lexis 45330, *10-12 (N.D. Ill. Mar. 19, 2013) (Holding that group 

pleading did not render complaint infirm under Rule 8 where complaint provided fair notice of 

claims.).  

 In this case, Defendants’ claims of prejudice and confusion ring especially hollow given 

the detail provided in the FAC regarding what Defendants did, collectively, in the scheme, but 

also the role played by the various affiliates. The FAC describes the core scheme during the rent-

a-tribe period as follows: 

Under the scheme, the loans are made in the name of a lender affiliated with one 

of these tribes, but the Think Finance Defendants provide the infrastructure to 

market, fund, underwrite and collect the loans, providing the following: customer 

leads, the technology platform, investors who fund the loans, and/or the payment-

processing and collection mechanisms used to obtain payments from consumers. 

Once made, the loans are transferred to a non-tribal entity in which, upon 

information and belief, the Think Finance Defendants have an 

interest or affiliation, including GPL Servicing, Ltd., a Cayman Islands company. 

 

 FAC ¶ 47. Paragraph 105 of the FAC goes further in defining Defendants’ role:  

The role of the Think Finance Defendants in these enterprises is multi-faceted, 

including, but not limited to, some or all of the following: (a) designing, providing 

and managing the web technology that powers each of the three tribal lending 

operations; (b) arranging for the provision of lending capital to each of 

the three nominal tribal lenders; (c) providing customer databases and leads and 

other marketing assistance; (d) providing application processing and underwriting 

assistance; (e) arranging payment processing services; (f) collecting unpaid loans 

and arranging the sale of uncollected debt to debt buyers; (g) arranging for the 

sale of consumer personal information obtained through the various websites 

and/or (h) coordinating and managing the enterprises. 

 

 One element of the scheme is the segmentation of these different loan-related activities 

into billable contributions provided by different Think Finance entities, thereby disguising the 

degree of direction and coordination provided by the company. FAC ¶ 48. For example, through 

Defendant Tailwind Marketing, LLC, the company charges the tribe per-loan fees for designated 
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marketing services, while servicing and technology fees are charged by Defendant TC Decision 

Sciences, LLC. Id. Defendant Financial U, LLC charges for educational videos which are placed 

on each of the three websites. FAC ¶¶ 49, 50. Defendants’ insistence that they are left in doubt 

about what they are accused of having done is specious.
37

 

 The Commonwealth believes it has alleged sufficiently detailed information. More detail 

will emerge in discovery. Additional detail is already in the public domain.
38

 If the Court 

determines that additional pleading specificity is required now, the Commonwealth would 

respectfully request the opportunity to replead in a second amended complaint.  

C. The Commonwealth’s Efforts to Protect Pennsylvania Consumers from 

Defendants’ Illegal Lending Scheme Are Not Preempted by Federal 

Banking Laws 

 

 Think Finance and its various LLCs are not banks. However, because, in the earlier phase 

of the scheme, they found a bank willing to play the role of nominal lender, they believe that 

what they did during this period, by that fact alone, was lawful. The argument goes like this: 

banks are not subject to Pennsylvania’s six-percent interest limit, so when First Bank of 

Delaware made a loan at 250% interest to a Pennsylvania consumer, that was not illegal; 

therefore, whatever fees Think Finance managed to extract from these “legal” loans was also 

legal, so the Commonwealth cannot force them to disgorge those fees.
39

 But Defendants’ 

                                                 
37

 Defendants’ characterization of the allegations regarding affiliate PayDay One as “nonsensical 

and contradictory” is puzzling. TF 12(b)(6) Mem., at 18. It should be patently clear to any fair-

minded reader what FAC alleges was the role of that Think entity. Even as Think Finance 

embarked on the rent-a-bank phase of the scheme, it continued collection activity regarding loans 

it directly made to Pennsylvania borrowers via its PayDay One website. FAC ¶ 40 and Ex. C. 
38

 See Ben Walsh, “Outlawed by the States, Payday Lenders Take Refuge on Reservations,” June 

29, 2015, available at http://www.huffingtonpost.com/2015/06/29/online-payday-lenders-

reservations_n_7625006.html. 
39

 This portion of Defendants’ motion to dismiss only covers the bank period, since Native 

American tribes have no special status under the banking laws with regard to the charging of 

interest. 
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simplified version of banking law is not accurate. They conveniently ignore the limits of bank 

pre-emption and the substantial weight of authority against allowing non-banks to use the device 

of a bank nominal lender as a means to circumvent state usury laws.  

1. A bank preemption defense, which requires a defendant to prove 

“significant interference” with a bank’s operations, is not available 

when the bank no longer exists 

 Preemption only arises when a state law “prevents or significantly interferes with the 

exercise of a national bank of its powers,” and existence of such interference is a determination 

that is made “by a court . . . on a case-by-case basis.”12 U.S.C. § 25b(b)(1)(A) (expressly 

codifying the standard announced in Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 

25, 33 (1996)). Thus, “[t]o apply NBA preemption to an action taken by a non-national bank 

entity, application of state law to that action must significantly interfere with a national bank’s 

ability to exercise its power under the NBA.” Madden v. Midland Funding, LLC, 786 F.3d 246, 

250 (2d Cir. 2015). The same pre-emption rule applies to state-chartered banks. See authorities 

cited by Defendants. TF 12(b)(6) Mem. at 20.  

 What this means is that Defendants’ success in recruiting First Bank of Delaware into 

playing the role of nominal lender in Think Finance’s rent-a-bank scheme does not function as an 

automatic Get Out of Jail Free card for Defendants. Rather, in order to get the benefit of a bank 

pre-emption defense, they must show the requisite “significant interference” in FBD’s banking 

powers caused by this action. And, because “significant interference” is something that must be 

evaluated by this Court through a “case-by-case” analysis, as mandated by 12 U.S.C. § 

25b(b)(1)(A), it is hard to see how such an evaluation could occur at the pleading stage, without 

a full evidentiary record. Cf. Otoe-Missouria Tribe of Indians v. N.Y., 769 F.3d at 114 (observing 

that factual questions “pervade every step of the analysis” in determining whether state efforts to 
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police tribal lending conducted over the Internet represents an inappropriate interference in tribal 

sovereignty rights).  

 It is no wonder that Defendants never mention the governing “significant interference” 

test and, instead, insist that the only fact that matters is that FBD was the named lender in the 

loan contracts originated during the bank phase of the scheme. Given the circumstances here, 

they would be hard pressed to make any kind of “significant interference” argument, let alone 

muster evidence to support their argument, because the bank at issue here, FBD, has not existed 

since 2012. FAC ¶41. Put simply, FBD has no on-going business activities or powers that might 

be subject to inappropriate interference, and for that reason alone, the rent-a-bank portion of the 

Commonwealth’s FAC is not subject to a bank preemption defense, let alone a pre-discovery 

dismissal.  

2. Even if the bank was in operation, preemption does not protect non-

banks from claims that they used a bank as a nominal lender to evade 

state law  

 Federal banking statutes preempt conflicting state law only apply to banks, not to insulate 

non-banks from liability for lending done only nominally by a bank. In re Community Bank of 

Northern Virginia, 418 F.3d 277, 296 (3d Cir. 2005); Salazar v. Ace Cash Express, 188 F. Supp. 

2d 1282, 1285 (D. Colo. 2002). Where, as here, the allegations are that the true lender was a non-

bank, preemption does not operate and certainly cannot ground a motion to dismiss. W.V. v. 

Cashcall, Inc., 605 F. Supp.2d 781, 787 (S.D. W.Va. 2009) (“If CashCall is found to be a de facto 

lender, then CashCall may be liable under West Virginia usury laws. . .”); Terry v. Community 

Bank of Northern Virginia, 255 F. Supp. 2d 817, 822 (W.D. Tenn. 2003) (denying motion to 

dismiss: “[i]f Plaintiffs are able to uncover evidence during discovery that CBNV is fact did not 

fund the 1998 loan, CBNV will not be protected by DIDA preemption.”); Goleta National Bank 

v. O’Donnell, 239 F. Supp.2d 745, 753 (S.D. Ohio 2002) (“there is nothing in the NBA that 
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prevents Ohio from regulating . . . if such loans are in fact made by that lending institution and 

not by a national bank.”); Goleta National Bank v. Lingerfelt, 211 F. Supp.2d 711, 717 (E.D.N.C. 

2002) (“If Ace is the de facto lender, then its payday loans may violate North Carolina [law].”). 

 The Commonwealth has alleged that as part of the “rent-a-bank” phase of the ongoing 

scheme it seeks to enjoin, the role of FBD was only that of a nominal lender. The lending activity 

in question was driven and conducted by the TF Defendants none of whom are a bank. See FAC 

¶¶ 33, 37. Defendants contest the Commonwealth’s allegations and claim that their relations with 

FBD were merely that of ancillary service providers, but the question of which entities actually 

drove the lending activity at issue is a contested issue of fact, which cannot ground a motion to 

dismiss. 

 In the context of removal, the Third Circuit has already stressed that non-bank entities 

who are engaged in lending activity are not entitled to protections of bank preemption, 

notwithstanding the participation of a bank. In re Community Bank of N. Va. posed the question 

whether the NBA preempted claims that fraud was conducted by purchasers of second mortgage 

loans that were originated in the name of a bank. 418 F.3d at 296. Central to its reasoning, the 

Third Circuit examined Flowers v. EZPawn Oklahoma, Inc. 307 F. Supp. 2d 1191 (N.D. Okla. 

2004). See 418 F.3d at 296.
40

 Flowers itself, as explained by the Third Circuit, had facts that 

were exceedingly close to this case. See 418 F.3d 296 (quoting Flowers, 307 F. Supp.2d at 1196, 

noting that [defendants there] "[entered] into a 'sham' relationship with County Bank of 

Rehoboth Beach, Delaware . . . for the purpose of claiming federal preemption and evading state 

usury, fraud and consumer protection laws") with the FAC here, at ¶ 2 (“To evade licensure, 

usury and consumer protection laws, [defendants] have used affiliations with Native American 

                                                 
40

 The Third Circuit also relied on Colorado v. Ace Cash Express, Inc. See 418 F.3d at 296. 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 75 of 124



 

60 

 

tribes ―as they did previously with a rogue bank ―as a vehicle for this illegal activity”). 

Drawing on Flowers and other similar cases cited below, the Third Circuit concluded: 

despite the provision in the loan agreement that loans were made through a 

national or state-chartered bank (CBNV or GNBT), the loans were, in fact, made 

and serviced by Shumway, a non-depository institution. These loans were then 

bought by RFC (the named defendant), also a non-bank, in the secondary market. 

Because RFC, CBNV, and GNBT are entirely separate entities, plaintiffs' state 

law claims against RFC could not be preempted by the NBA or by the DIDA. 

 

418 F.3d at 297. 

 Defendants’ counter-authorities, Sawyer v. Bill Me Later, Inc., 23 F. Supp. 3d 1359 (D. 

Utah 2014) and Hudson v. Ace Cash Express, Inc., Civ. No. 01-1336, 2002 U.S. Dist. Lexis 

11226 (S.D. Inc. May 20, 2002) are outlying decisions that extend preemption to non-bank 

entities even when the non-banking entity is (or is alleged to be) the lender in fact. Sawyer, 23 F. 

Supp. 3d at 1367 (“Even accepting as true. . . – that this is a lending program of a non-bank 

attempting to circumvent California’s usury laws . . .”) and Hudson, 2002 U.S. Dist. Lexis 11226 

at *4 and 16 (finding claims preempted despite accepting as true plaintiff’s claims that a state-

chartered bank played an “insignificant” role in the lending program that a non-bank had 

“designed for the sole purpose of circumventing Indiana usury law.”). The position taken by 

these two courts cannot be squared with Barnett Bank’s focus on whether the application of state 

law “significantly interferes” with a bank’s powers and is plainly at odds with the controlling 

authority in this Circuit, namely, Community Bank of N. Va.
41

 

                                                 
41

 The Second Circuit, in distinguishing yet another case relied upon by the Defendants here, 

Munoz v. Pipestone Financial, LLC, 513 F. Supp. 2d 1076 (D. Minn. 2007) recently warned 

against taking the focus away from whether application of state law would “significantly 

interfere” because of a “subsidiary or agency relationship or for other reasons.” Madden v. 

Midland Financial, LLC, 786 F.3d 246, 253 n. 3 (2d Cir. 2015). 
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 Moreover, both Sawyer and Hudson rely extensively on the Eight Circuit’s decision in 

Krispin v. May Department Stores, 218 F.3d 919 (8th Cir. 2000). The Third Circuit extensively 

analyzed Krispin in In re Community Bank and rejected it. 418 F.3d at 296-297. Krispin involved 

a challenge to credit card fees, where the defendant was the department store that owned the 

bank issuing the credit card. There were no allegations in Krispin, as there are here and were in 

Community Bank, that wholly unrelated, non-banks were using the bank to perpetrate an 

unlawful lending scheme or were the de facto lender. 

D. The Commonwealth Has Stated Claims under the COA 

 

 According to the FAC, the Commonwealth’s claims under the Corrupt Organizations Act 

(“COA”) (Counts One through Three) are grounded in the named defendants’ involvement in 

“racketeering activity” as defined by COA. That definition includes the “collection of any money 

. . . in full or partial satisfaction of a debt which arose as the result of the lending of money . . . at 

a rate of interest exceeding 25% per annum . . . where not otherwise authorized by law.” ). 18 Pa. 

C.S.A. § 911(h)(1)(iv). The Commonwealth alleges that the TF Defendants have “invested” the 

proceeds of income derived from such “racketeering activity” into an “enterprise,” § 911(b)(1) 

(Count One) and that they “conduct or participate, directly or indirectly, in the conduct of” an 

“enterprise” engaged in racketeering activity, § 911(b)(3) (Count Two). They further allege that 

all the named defendants have conspired to violate § 911(b)(3), in violation of § 911(b)(4) 

(Count Three).  

 In Defendants’ motion to dismiss, they raise a number of technical arguments regarding 

the pleading of COA claims, referencing federal decisions under RICO. In addition, they argue, 

as a threshold matter, that the underlying loans are, contrary to what is stated in the FAC and 

contrary to Defendants’ own conduct, “authorized by law.” This novel position—that 
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Defendants’ form of payday lending is actually legal in Pennsylvania—is without merit, as are 

their other arguments for dismissal of the COA counts. 

1. The loans produced by the alleged scheme were not “authorized by 

law” 

 Given the clarity and longevity of Pennsylvania’s prohibition against any unlicensed 

consumer lending at rates over six-percent, see supra at 3-6, it is surprising to see Defendants 

now argue that payday loans made during the rent-a-tribe phase of the alleged scheme are 

legal.
42

 Through a reimagining of Pennsylvania legal history, they seek to convince this Court 

that “Pennsylvania’s regulation of small-dollar lending has evolved over the past several years” 

and “now explicitly sanction[s] the very loans the FAC challenges.” TF 12(b)(6) Mem., at 4. 

According to their account, (a) the Internet-based loans in which Think Finance specializes were 

legal until 2009, when the Department changed its enforcement policy regarding Internet-based 

lending, but (b) were made legal again at the end of 2012, when the BLMP went into effect by 

virtue of a provision buried in one of the BLMP statutes that they claim legalized any loan that 

might be legal in some other (including tribal) jurisdiction. Id. at 4-9. 

 Even if this argument had merit, and it does not, the bulk of the lending activity alleged 

in the FAC occurred between the bookends of the two historical events described by Defendants. 

See FAC ¶¶ 31-77 (summarizing shift from rent-a-bank to rent-a-tribe in 2011 until Defendants 

                                                 
42

 This argument represents a change in strategy from the removal and remand litigation. The 

position Defendants took there was that the loans made during the rent-a-bank phase period were 

legal, by virtue of the special interest rules applying to banks under federal and state law. With 

regard to their later joint ventures with the three Native American tribes, they did not argue that 

the loans made nominally by Plain Green and the other tribal LLCs were legal under 

Pennsylvania law. Rather, they argued that, by virtue of choice-of-law provisions in the loan 

contracts, Pennsylvania law did not apply, and that this lawsuit would improperly interfere in the 

affairs of tribal nations. See Notice of Removal (Doc. 1), comparing ¶¶ 12-25 (claiming that 

loans involving First Bank of Delaware are legal under banking laws) with ¶¶ 26-32 (claiming 

that loans involving tribes are, due to the sovereignty of the tribes, not subject to any 

Pennsylvania law). They never intimated anything close to the argument they now make, that 

Pennsylvania law “explicitly sanction[s] the very loans the FAC challenges. ” 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 78 of 124



 

63 

 

shut down access to new Pennsylvania customers in mid-2013, and then stopped lending to 

existing customers in 2014). Defendants do not explain why, if their historical account is 

accurate, they stopped making loans in Pennsylvania after the BLMP was enacted. 

 As for the first of Defendants’ “historical” bookends, Defendants represent the Banking 

Department’s 2008 announcement—that it would start enforcing the payday-lending ban on 

Internet-based lending—as a change in the substantive law applying to the charging of interest. It 

is hard to conceive how, given the Pennsylvania Supreme Court’s decisions in NCAS of 

Delaware and Cash America Net, Defendants could make the assertion, that “[b]efore July 2009, 

Pennsylvania Allowed Small-Dollar Lending at Any Rate.” Id. at 5. NCAS of Del. was a 2008 

decision holding that payday lending in any form, no matter what “subterfuge and 

circumvention” a lender might use to disguise interest, Pa. Dep’t of Banking v. NCAS of Del., 

948 A.2d at 761 n. 11, and no matter what contrary choice-of-law provisions they insert in the 

loan contracts, id. at 759-60, n. 9, is illegal under Pennsylvania’s century-old usury restrictions. 

In Cash America Net, the Court expressly determined that the Department’s 2008 announced 

change in enforcement policy was a correct interpretation of Pennsylvania law, holding the 

Department’s earlier interpretation—the one that Defendants hold up as describing Pennsylvania 

law pre-2009—was incorrect. Cash Am. Net of Nevada, LLC v. Dep’t of Banking, 8 A.3d at 294.  

 Defendants state that the Departments’ allowance of Internet-based payday lending under 

the Banking Department’s old enforcement policy “was consistent with long-standing 

Pennsylvania Supreme Court case law holding that loans subject to other state’s laws were not 

subject to Pennsylvania interest-rate restrictions.” TF 12(b)(6) Mem., at 5. As support for this 

proposition, they cite cases from 1896 and 1901 involving lending in Pennsylvania by out-of-

state banks, and represent the 2009 policy change as being a sudden change in the underlying 
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substantive law applicable to unlicensed payday lending, for the first time prohibiting a 

previously sanctioned form of lending. Id. However, Cash Am. Net held the opposite, i.e., that 

the earlier Department interpretation was not consistent with “long-standing Pennsylvania 

Supreme Court case law.” Thus, while the kind of lending involved here did escape state 

enforcement action prior to 2009, it was never lawful. 

 Defendants’ second historical bookend—concerning the supposed legalization of 

Defendants’ business model in 2012—is also fiction. Defendants rely entirely on their 

interpretation of a subsection contained in the Dodd-Frank implementation provision within the 

BLMP, 71 P.S. § 733-506, discussed above. The BLMP was a package of three bills amending 

three related statutes: the Banking Code, the Department of Banking and Securities Code (“the 

DOBS Code”) and the Loan Interest and Protection Law (LIPL). See supra at 39. The Banking 

Code establishes the powers and duties of state-chartered banks, see 7 P.S. § 301 (defining 

“institutions” as banks and bank and trust companies), and includes substantive provisions 

regarding the charging of interest. See, e.g., 7 P.S. § 303 (empowering banks to make loans “at 

such interest, finance charge, rate or terms authorized under this section or at any interest, 

finance charge, rate or terms permitted for any other financial institution or any other lender 

regulated by any Federal or State supervisory authority on the specified class of loan”). LIPL, the 

general usury statute, also deals with the right to charge interest. Among other things, it 

establishes the six-percent interest rate ceiling on non-mortgage loans made by non-banks 

lacking a CDCA license. See 41 P.S. § 201. The DOBS Code, in contrast, is not a substantive 

interest statute; it “is the governing statute for the [Banking] Department.” Secretary’s Letter, 

November 14, 2012. 
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 The Dodd-Frank implementation provision, 71 P.S. § 733-506, was an amendment to the 

DOBS Code. Defendants build their legalization argument solely on Subsection J, which states 

as follows:  

Consumer financial laws of this Commonwealth applicable to the activities of 

foreign financial institutions and their subsidiaries, including statutes, regulations 

adopted by Commonwealth agencies, orders issued by Commonwealth agencies, 

ordinances or resolutions enacted by political subdivisions or orders issued by 

political subdivisions, shall apply to foreign financial institutions and their 

subsidiaries, only to the extent those laws apply to State-chartered banks and 

savings associations and their subsidiaries. 

 

71 P.S. § 733-506(J).    

 As Defendants acknowledge, Subsection J is a “parity” provision. TF 12(b)(6) Mem. at 7. 

Parity laws have been enacted by most states in order to provide their state-chartered banks 

competitive equality with federally-chartered counterparts. See John J. Schroeder, “’Duel’ 

Banking System? State Bank Parity Laws: An Examination of Regulatory Practice, 

Constitutional Issues, and Philosophical Questions,” 36 IND. L. REV. 197 (2003). As the Banking 

Secretary summarized, in his 2012 Letter, the purpose of Subsection J was to clarify that 

“financial institutions and their subsidiaries doing business in Pennsylvania, including national 

banks and federal savings associations, are subject to state and local laws and regulations only to 

the same extent as such laws and regulations apply to Pennsylvania state-chartered institutions.” 

Secretary’s Letter at 4 (emphasis added). In other words, parity is about equalizing the 

competitive playing field among banks, regardless of their charter. That is what the parity 

provision in Subsection J is about. It is not about—nor does the Secretary even suggest—

opening up a wholly new competitive front, inviting payday lenders who have any kind of 

license from any other jurisdiction, to offer loans that no Pennsylvania license will allow. 
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 Despite the well-settled function of parity statutes, Defendants insist that the language of 

Subsection J is not limited to banks. They rely on the broader definition of “foreign financial 

institution” in Subsection K, which defines “foreign financial institution” when used throughout 

the Dodd-Frank implementation provision as meaning any “person licensed, registered or 

regulated by a state other than the Commonwealth . . . that provides financial services [in 

Pennsylvania].” 71 P.S. § 733-506(K). Relying on this language, Defendants argue that that their 

non-bank, tribal partners are “foreign financial institutions” under this definition, bolstered by 

the additional definition of “State” as including sovereign Native American tribes. Id.
43

 Thus, 

according to Defendants’ reading of the statute, any tribal “financial institution” of any kind—

including the Plain Green LLC that Defendants had the Chippewa Cree establish, FAC ¶ ¶ 46(a) 

and 54 —are now entitled to parity with Pennsylvania banks. “After December 24, 2012,” 

Defendants contend, referring to the effective date of the BLMP, “Pennsylvania law does not 

limit the amount of interest that can be charged on loans made by those lenders.” TF 12(b)(6) 

Mem. at 9. 

 Although Defendants’ argument rests or falls on the definition of “foreign financial 

institution” applicable to Subsection J, they fail to mention critical language in the definitional 

subsection that undermines their statutory interpretation. Subsection K expressly states that terms 

used in the various subsections of 71 P.S. § 733-506 “shall be construed” to have the meanings 

                                                 
43

 Actually, under Defendants’ interpretation of “foreign financial institution,” they would not 

need the tribes at all, since they themselves operate legally in other states, where they offer loans 

directly on their own websites, FAC ¶¶ 70-73, and could make the same argument that they 

themselves are therefore “foreign financial institutions.” They do argue, using a convoluted 

interpretation of the definition of “licensee,” that because they do not have a Pennsylvania 

license, that makes them a “licensee,” but, apparently, they are less comfortable asserting that the 

legislature granted them parity with Pennsylvania banks through 71 P.S. 733-506(J), as opposed 

to their tribal partners. This is consistent with the principal theme of Defendants’ scheme, 

shifting the focus from their own actions and trying to cast everything connected with the 

scheme as being solely the activity of sovereign tribal nations.  
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stated in Subsection K, “except in those instances where the context clearly indicates otherwise.” 

71 P.S. § 733-506(K) (emphasis added). Thus, in accordance with the express statutory directive, 

“foreign financial institution” does not necessarily have the same meaning every time the term is 

used throughout 71 P.S. § 733-506. When used in reference to the newly established Banking 

Department approval mechanism regarding civil enforcement in subsections B and F, discussed 

supra at 40-47, the term might have one meaning, while confirming the existence of bank parity 

post-Dodd-Frank in subsection J, it might have a different meaning.  

 The broad scope of “foreign financial institution” makes sense within the context of 

Subsections B and F, where the legislature was granting the Banking Department broad authority 

to decide when proposed enforcement actions in the financial services area might not, in its 

judgment, be in the public interest. In contrast, that the contextual meaning of “foreign financial 

institution” in Subsection J includes only banks—and was not intended as a blanket legalization 

of payday lending by out-of-state “institutions” of any kind—is apparent from a number of 

factors. First, as mentioned above, this subsection is contained within a provision which the 

Legislature described as implementing Dodd-Frank. It is hard to believe that “implementation” 

of a new national consumer protection regime in the field of financial services—which included 

a wholly new prohibition of any “abusive” practices, see supra at —would include a repeal of 

Pennsylvania’s 150 year-old ban on this form of lending, without expressly saying so. 

 As further evidence of the fact that the Legislature did not intend to legalize payday 

lending through Subsection J, at the very same time the Pennsylvania General Assembly was 

considering a bill to legalize payday lending in Pennsylvania, HB 2191 of 2012, they also 

considered the BLMP bills, HB 2368-2370. The payday lending bill was introduced on March 

14, 2012 and was so controversial that it generated 23 pages of floor debate in the House 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 83 of 124



 

68 

 

Legislative Journal with a vote of 102 Yes and 90 No votes. It was referred to the Senate 

Committee on Banking and Insurance on June 18, 2012, where it died. The very same day the 

highly controversial payday lending bill was referred to the Senate Committee on Banking and 

Insurance, the BLMP bills were introduced. The BLMP bills, Acts 170-172 of 2012, in contrast 

to payday lending bill, passed easily, with barely any comment.
44

  

 Moreover, the Dodd-Frank implementation provision at issue was an amendment to the 

DOBS Code, i.e., the statute dealing with the regulatory authority of the Department, not to 

either of the two other BLMP statutes, which deal, substantively, with the charging of interest. 

Defendants are arguing that the effect of Subsection J was to remove the six-percent cap in LIPL 

whenever a loan is made by any “financial institution” of any kind. But if the Legislature really 

intended to do that, then it would have amended LIPL, not the DOBS Code. Yet the only LIPL 

amendment contained in the BLMP were revisions to 41 P.S. § 604, inserted “to clarify that 

banks are not subject to the interest rate limitations of the LIPL.” Secretary’s Letter at 5 

(emphasis added).  

 Only by reading Subsection J as it was intended—that is, with “foreign financial 

institutions” in this subsection referring to financial institutions with bank charters from outside 

Pennsylvania—does it make any sense. Such banks are, by virtue of this provision, assured that 

the Banking Department, in its application of Pennsylvania “consumer financial laws,” will treat 

them in parity with Pennsylvania banks. Defendants’ reading is wishful thinking and is belied by 

Defendants own conduct, abandoning Pennsylvania where, they know full well, their products 

are unlawful. 

                                                 
44

 The legislative history of both bills can be viewed on the website of the Pennsylvania General 

Assembly, www.legis.state.pa.us, searching “Legislation” under “2011-2012 Regular Session.” 
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 Defendants are asking this Court to do what no Pennsylvania court has done: legalize 

payday lending. Under such circumstances, “when there is no decision from the state's highest 

court directly on point," this Court is “charged with predicting how that court would resolve the 

question at issue." Colliers Lanard & Axilbund v. Lloyds of London, 458 F.3d 231, 236 (3d Cir. 

2006). The Pennsylvania Supreme Court has spoken repeatedly and demonstrably about the low 

regard it places on any legal argument that would seek to create loopholes in the state’s settled 

policy against usury. See Cash Am. Net and NCAS of Del. Until such time that the Pennsylvania 

Legislature actually legalizes payday lending—something that has not happened despite the 

industry’s repeated attempts, the loans underlying the scheme alleged in the FAC are “not 

otherwise authorized by law.”  

2. In Count One, the Commonwealth has sufficiently pled a COA 

“investment” violation  

 Under Count One, the Commonwealth alleges that the Think Finance Defendants, 

invested proceeds derived from “a pattern of racketeering activity” in an “enterprise,” in 

violation of 18 Pa. C.S.A § 911(b)(1). This is Pennsylvania’s version of the same violation 

defined in its federal counterpart, 18 U.S.C. § 1962(a).
45

 To establish a violation under this 

section, the Commonwealth must prove 1) the existence of an enterprise, 2) the defendant's 

derivation of income from a pattern of racketeering activity, and 3) the use of any part of that 

income in acquiring an interest in or operating the enterprise. St. Paul Mercury Ins. Co. v. 

Williamson, 224 F.3d 425, 441 (5th Cir. 2000). The Commonwealth alleges four “enterprises” in 

which the proceeds of the alleged activities were invested—Think Cash, Inc., Think Finance, 

Inc., Elevate Credit, Inc. and/or GPL Serving, Inc.—and describes in great detail the pattern of 

                                                 
45

 As defendants note, TF 12(b)(6) Mem. at 26 n. 13, Pennsylvania’s COA is “virtually identical” 

to federal RICO. Commonwealth of Pennsylvania v. Traitz, 587 A.2d 1129, 1133 (Pa. 1991). 
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racketeering activity from which the investment proceeds were derived, namely, the illegal 

payday lending scheme described in great detail in the FAC.  

 First, Defendants argue that the named enterprises in Count One are the same enterprises 

that conducted the alleged racketeering activity. TF 12(b)(6) Mem., at 26. That is not true. The 

“racketeering enterprises” described later in the FAC, with regard to Count Two, are the 

association-in-fact that the TF Defendants formed with First Bank of Delaware, and the three 

associations-in-fact formed with the three different tribes. FAC ¶ 104. The FAC alleges that the 

illegal proceeds from the illegal lending schemes were re-invested in four entities: Think 

Finance, Inc. Think Cash, Inc., Elevate Credit, Inc. and GPL Servicing Inc. FAC ¶ 104. Elevate 

Credit, Inc. and GPL Servicing, Inc. are not alleged to be part of any of the associations-in-fact 

enterprises.
46

 

 Second, Defendants contend, correctly, that the defendant in an investment claim must 

itself have “participated as a principal” in the racketeering activity and received income from it, 

but then, incorrectly, argue that the FAC fails to contain such allegations. See, e.g., FAC ¶ 37 

(describing Defendants participation with FBD in the rent-a-bank phase of the scheme) and 42-

45 (summarizing Defendants’ participation in the later rent-a-tribe enterprises they established).  

 Third, Defendants argue that the Commonwealth has failed to plead specifically how 

each of the Think Finance affiliates and the CEO/Chairman participated in the alleged 

racketeering activity. This is a reprise of their Rule 8 argument, discussed above. See supra at 

                                                 
46

 The primary investment of concern to the Commonwealth in Count One are investments in 

GPL Servicing or any possible transfer of value that occurred when Defendant Think Finance, 

Inc. split itself into two companies, putting all of the old company’s licensed lending activity in 

states that allow payday lending into the new company, Elevate Credit, Inc., and retaining its 

legally controversial activity with the three tribes in the old one. To the extent any tainted value 

derived from racketeering activity in Pennsylvania ended up as value in the new company such a 

transfer would be targeted by Count One.  
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The FAC provides more than sufficient information regarding the various roles played in the 

overall scheme by the Defendants. In addition, as noted, if required, the FAC can be amended to 

expand the detail linking each defendant to a specified role in the scheme alleged. 

 Fourth, Defendants insist that Count One must be dismissed because no allegation of 

“injury” has been pled with respect to the investment of illegal proceeds. They rely on what a 

private RICO plaintiff must allege and prove to recover damages under RICO. See 18 U.S.C. § 

1964(a) (limiting RICO claim for treble damages to a “person injured in his business or property 

by reason of a violation of section 1962 of this chapter). It is certainly true that a private plaintiff 

seeking to recover under 18 U.S.C. § 1962(a), the RICO counterpart to COA, § 911(d)(1), must 

prove injury to recover damages. But that is not a legitimate basis for claiming that the Attorney 

General must make “injury allegations” in order to seek injunctive relief against racketeers. The 

COA has no private cause of action and no equivalent to 18 U.S.C. § 1964(a). Even under the 

federal statute, “neither a criminal RICO prosecution nor a civil RICO action brought by 

the government requires proof of injury.” Rakoff, Goldstein & Queen, RICO: CIVIL AND 

CRIMINAL LAW, § 107 (2009). COA expressly authorizes the Attorney General to enforce the Act 

and to seek injunctive and other appropriate relief. 18 Pa. C.S. § 911(e)(1). With regard to the 

alleged investment of racketeering proceeds into Elevate Credit, Inc. or GPL Servicing, the 

Commonwealth need not prove injury to itself other than the violation of its law.  

3. Count Two adequately pleads “enterprise” and participation in the 

enterprise by defendants 

 In Count Two, the Commonwealth alleges that the TF Defendants conducted or 

participated in the affairs of “enterprises” through a pattern of racketeering activity in violation 

of 18 Pa. C.S. § 911(b)(3), the COA version of RICO § 1962(c). Defendants’ arguments 

demanding dismissal of Count Two are muddled. It is not clear whether they complain that the 
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association-in-fact enterprises alleged are insufficiently distinct from the persons alleged (as one 

would assume from their citation to DeFazio v. Wallis, 500 F. Supp. 2d 197, 209 (E.D. N.Y. 

2007)) or whether the association-in-fact enterprises are insufficiently distinct from the “alleged 

pattern of racketeering itself.” TF 12(b)(6) Mem. at 28. These are two different challenges to the 

sufficiency of the FAC; neither challenge has merit.
47

 

a. Defendant/enterprise distinctiveness 

 Tracking the language in RICO, the COA defines an “enterprise” as including any “union 

or group of individuals associated in fact although not a legal entity.” 18 Pa. C.S.A. § 911(h)(3). 

An association-in-fact enterprise has “at least three structural features: a purpose, relationships 

among those associated with the enterprise, and longevity sufficient to permit these associates to 

pursue the enterprise's purpose,” Boyle v. United States, 556 U.S. 938, 959 (2009). Count Two of 

the FAC alleges four association-in-fact enterprises containing these features: (1) Defendants’ 

association with FBD during the rent-a-bank period, and during the tribal lending phase, their 

associations with (2) Plain Green; (3) Great Plains Lending; and (4) MobilLoans. FAC ¶ 104. 

And, it alleges that Defendants are violating COA by participating in the affairs of those 

enterprises. FAC ¶ 107. There is no impermissible lack of distinction between the TF Defendants 

and the four association in facts enterprises they directed.  

 Defendants’ citation to De Fazio only clarifies the point. There, the defendant/persons 

were also officers and employees of the other constituents of the alleged association-in-fact 

enterprises. 500 F. Supp. 2d at 210 (“[Defendant/persons] are each alleged to have engaged in the 

                                                 
47

 In addition, Defendants argue that the FAC impermissibly relies on “short hand” in referring to 

previously described “arrangements” in reference to the enterprise pled in Count One. TF 

12(b)(6) Mem. at 27. Once again, Defendants seek to sow confusion where none exists. If, in 

fact, the Court determines that Count One does not fairly apprise the Defendants of the enterprise 

to which it refers, the FAC can be amended to spell out—largely by repeating the allegations 

already made—the enterprise referenced. 
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RICO scheme utilizing MGH and/or the affiliates and Phoenix to defraud the Plaintiff based 

upon the positions they held in MGH and the affiliates. . .”). There is no allegation here that any 

of the TF Defendants are officers or employees of First Bank of Delaware, or Plain Green, Great 

Plains Lending or Mobile Loans. Even if they were, RICO would permit such an allegation. 

United States v. Bergrin, 650 F.3d 257, 266 (3d Cir. 2011) (“Courts have also recognized that an 

"association-in-fact" enterprise can exist—and satisfy the ‘distinctiveness’ requirement—when it 

is comprised of members that are a mixture of individual persons and “’entities that they 

control.’”) See also American Trade Partners, L.P. v. A-1 Int'l Importing Enterprises, Ltd., 755 F. 

Supp. 1292, 1299 (E.D. Pa. 1990) (“The alleged ‘enterprise,’ however, is not those six 

individuals, or any of them, but is an entity which they allegedly comprise. The enterprise is not 

them, but is the association-in-fact which they allegedly make up. Although the ‘persons’ and the 

‘enterprise’ are not entirely separate, they differ in the same way that a baseball team is separate 

from its individual players. The six defendants were only an ‘enterprise’ when they associated 

with each other.”); Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1165-66 (3d 

Cir. 1989) ("nothing precludes an association of [defendants] for illicit purposes from 

constituting an enterprise."). 

 “The prohibition against the unity of person and enterprise applies only when the singular 

person or entity is defined as both the person and the only entity comprising the enterprise.” 

Boca Raton Cmty. Hosp., Inc. v. Tenet Healthcare Corp., 502 F. Supp. 2d 1237, 1253 (S.D. Fla. 

2007), aff’d 582 F.3d 1227 (11th Cir. 2009) (quoting United States v. Goldin Indus., Inc., 219 

F.3d 1271, 1275 (11th Cir. 2000)). In Goldin, the Eleventh Circuit explained: “the fact that each 

corporation was a defendant ‘person’ and also part of the union of corporations which was the 
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enterprise does not as a matter of law preclude conviction.” 219 F.3d at 1276; see also Burgese, 

2015 U.S. Dist. LEXIS 48707 at *16.    

b. Enterprise/activity distinction  

 Nor is there any more merit to Defendants’ argument that the association-in-fact 

enterprises are insufficiently distinct from the “alleged pattern of racketeering itself.” Since the 

Supreme Court decided Boyle v. United States, it has been clear that an association-in-fact 

enterprise “is oftentimes more readily proven by what is [sic] does, rather than by abstract 

analysis of its structure.” 556 U.S. at 951. As Judge Scirica explained in In re Brokerage 

Antitrust Litig.: 

[A]fter Boyle, an association-in-fact enterprise need have no formal hierarchy or 

means for decision-making, and no purpose or economic significance beyond or 

independent of the group's pattern of racketeering activity. 

 

618 F.3d 300, 368 (3d Cir. 2010) (quoting United States v. Hutchinson, 573 F.3d 1011, 1021 

(10th Cir.), cert. denied, 130 S. Ct. 656 (2009)). 

 The balance of Defendants’ arguments on this point, TF 12(b)(6) Mem. at 28, reprise 

their “mere service provider” arguments discussed earlier in this brief, supra Part III(B)(1), and 

do not merit additional discussion here except to reiterate the point that RICO claims often 

involve innocent seeming business activities used to perpetuate an illegal activity, in this case the 

perpetuation of illegal usurious lending. Defendants’ argument that their activities alleged as part 

of the scheme are innocent normal business activities provides no basis for dismissing the COA 

claim.  

4. Count Three adequately pleads substantive violations and the 

knowing participation of defendants. 

 In Count Three the Commonwealth alleges that all of named defendants conspired to 

violate COA, in violation of 18 Pa. C.S.A. § 911(d)(4). Liability under the equivalent conspiracy 
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provision in RICO, 18 U.S.C. § 1962(d) requires proof of two elements: “(1) knowledge of the 

corrupt enterprise's activities; and (2) agreement to facilitate those activities.” Salinas v. United 

States, 522 U.S. 52, 66 (1997). The FAC contains a plethora of detail concerning the knowing 

and deliberate decision of all Defendants to, among other things, identify potential borrowers, 

establish the technology that drives the lending operation, and collect the usurious debt 

obligations produced by the various racketeering enterprises. Defendants make various 

arguments challenging the sufficiency of Count Three, none of which have merit.  

 First, they assert, without further explanation, that “[t]here obviously can be no 

conspiracy to commit COA violations that do not exist.” TF 12(b)(6) Mem. at 29. It is not clear 

what Defendants mean, given the lengthy description in the FAC of both racketeering activity—

i.e., the making or collecting of loans in excess of 25% interest—and the defendants’ knowing 

facilitation of such activity.  

 Second, Defendants invoke Copperweld v. Independence Tube Corp., 467 U.S. 752 

(1984), to argue that, because the TF Defendants are affiliated “they cannot conspire with one 

another as a matter of law.” TF 12(b)(6) Mem. at 29. In the context of an enterprise composed of 

the president and sole-shareholder and the corporation he alone directed and owned, the Supreme 

Court in Cedric Kushner, 533 U.S. at 166, held that Copperweld turned on “specific antitrust 

objectives” and did not apply to a RICO claim under § 1962(c). The one Circuit to address a § 

1962(d) conspiracy claim post-Cedric Kushner, held that the intra-corporate conspiracy doctrine 

does not bar claims under 1962(d). Kirwin v. Price Communs. Corp., 391 F.3d 1323, 1326, (11th 

Cir. 2004) 

 Here, the Defendants are distinct corporate entities or individuals who are facilitating in 

their own separate ways the racketeering activity alleged. For example, as alleged in the FAC, 
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among the TF Defendants, Tailwind Marketing obtains customers; TC Decision Sciences runs 

the loan processing and website technology and collects the loans, Think Finance, Inc. organizes 

this activity and collects the proceeds, all under the direction of its CEO/Chair, Defendant Rees. 

Given these distinct identities and roles, the concerns of Copperweld do not apply. In any event, 

the conspiracy alleged included non-Think entities, such as FBD and the Native American tribes, 

among others. FAC ¶¶ 104, 112, 113, 114.  

 Third, Defendants claim that the FAC fails to establish a claim for a RICO conspiracy 

because the “FAC alleges no objective manifestation of . . . an agreement by any Think 

Defendant.” TF 12(b)(6) Mem. at 29. Defendants exaggerate what the law requires the 

Commonwealth to plead. In order to state a claim under 18 U.S.C. § 1962(d), a plaintiff must 

allege that the defendant knowingly agreed to facilitate a scheme that is being operated by a 

RICO enterprise. Smith, 247 F.3d at 538. Plaintiff need not plead that the alleged conspirator 

itself agreed to commit a predicate act or to participate in the management of the enterprise. 

Salinas, 522 U.S. at 66. Nor must a defendant have agreed to facilitate each part of the scheme. 

Id. at 63. The agreement need not be express as long as its existence can be inferred from words, 

actions, or the interdependence of the activities and persons involved or other circumstantial 

evidence. United States v. Boria, 592 F.3d 476, 481 (3d Cir. 2010) (“[A conspiracy] can be 

inferred from evidence of related facts and circumstances from which it appears, as a reasonable 

and logical inference, that the activities of the participants could not have been carried on except 

as a result of a preconceived scheme or common understanding.”); United States v. Schramm, 75 

F.3d 156, 159 (3d Cir. 1996) (“All of the elements of the government‘s case, including the 

existence of an agreement, may be proven entirely through circumstantial evidence.”). The FAC 
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here includes much more, namely, a copy of one of the written agreements underlying the 

conspiracy. See Ex. D (March 2011 term sheet between Think Finance and Plain Green). 

 The interrelatedness detailed in the FAC among the TF Defendants is more than sufficient 

to support the allegation that they knowingly agreed to do the things they are alleged to have 

done in furtherance of a scheme to engage in illegal, usurious lending. Defendants’ claim that 

their actions are consistent with innocent behavior is of no moment at the pleading stage where 

the FAC plainly alleges that each Defendant knew that those actions (innocent seeming though 

they may be in another context) were undertaken to further a scheme to engage in illegal 

usurious lending. As previously discussed, Defendants cannot plausibly claim that they did not 

know that their activities were all focused on furthering usurious lending.  

5. Disgorgement is an available remedy under COA 

 Defendants argue that COA does not grant the Attorney General authority to seek 

disgorgement as an equitable remedy. TF 12(b)(6) Mem. 30-31. After trotting out, once again, 

their argument that the grossly usurious rates in the loans issued under the scheme do not violate 

Pennsylvania law, id. at 30, Defendants declare that COA provides “not a hint” of a 

disgorgement remedy. Id. On the contrary, the availability of disgorgement under COA is 

apparent from both the inherent nature of equitable remedies and other clear “hints” within the 

text of COA itself.  

 Disgorgement is often applied in circumstances where a statute grants to a court the 

discretion to fashion an appropriate equitable remedy. The purpose of disgorgement is not to 

“compensate the victims of fraud but to deprive the wrongdoer of his ill-gotten gains.” Federal 

Trade Comm’n. v. Gem Merchandise Corp., 87 F.3d 466, 470 (11th Cir. 1996). It is often used by 

courts in situations involving consumer or public harm, notwithstanding the lack of explicit 

reference to disgorgement in the underlying statute. See Securities and Exchange Commission v. 
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Hughes Capital Corp., 124 F.3d 449, 455 (3d Cir. 1997) (permitting disgorgement under the 

Securities Act); FTC v. Cephalon, Inc., Civ. No. 08-cv-214, 2015 U.S. Dist. LEXIS 49333, *18 

(E.D. Pa. Apr. 15, 2015) (permitting a claim for disgorgement under Section 13(b) of the FTC 

Act.); Commodity Futures Trading Comm'n v. Co Petro Mktg. Group, Inc., 680 F.2d 573, 583-84 

(9th Cir. 1982) (permitting disgorgement under the Commodity Exchange Act); Interstate 

Commerce Comm'n v. B&T Transp. Co., 613 F.2d 1182, 1184-85 (1st Cir. 1980) (permitting 

restitution under the Motor Carrier Act).
48

 

 Language in COA itself provides ample basis for using the disgorgement remedy in 

appropriate circumstances. Under COA, a person who violates the statute remains in violation 

“so long as the person who committed the violation continues to receive any benefit from the 

violation.” 18 Pa.C.S.A. § 911(c) (emphasis added). “Any benefit” is a broad enough concept to 

include, for example, the value in Think Finance, Inc. that is attributable to its tainted earnings in 

Pennsylvania. The statutory language goes further. Section 911(d) authorizes courts to issue 

orders “to prevent and restrain violations,” but then expressly includes in the nonexclusive list of 

an “appropriate order,” an order of divestment. 18 Pa. C.S.A. § 911(d)(1)(i).  

 Defendants offer a lone citation to a RICO case, United States v. Phillip Morris USA Inc., 

396 F.3d 1190, 1198 (D.C. Cir. 2005), as the basis for their argument against disgorgement in this 

case. It should be noted that RICO does not contain the language in COA equating the retention 

of a current benefit to a continuing violation. But even under RICO, the law on disgorgement as 

a potential remedy is not nearly so settled as Defendants would have this Court believe. There is 

a circuit split on the availability of disgorgement under Section 1964(a) of RICO:  

                                                 
48

 It should be noted that the Dodd-Frank, the basis of Count Six, is one statute that does 

expressly include disgorgement among listed remedies a court could order. See 12 U.S.C. § 

5565(a)(2)(D). 
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The split stems from language in section 1964 that grants courts jurisdiction to 

issue orders "to prevent and restrain" RICO violations. 18 U.S.C. § 1964(a). Some 

courts have held that "[t]his language indicates that the jurisdiction is limited to 

forward-looking remedies that are aimed at future violations," where 

"[d]isgorgement, on the other hand, is a quintessentially backward-looking 

remedy focused on remedying the effects of past conduct." United States v. Philip 

Morris USA, Inc., 396 F.3d 1190, 1198, 364 U.S. App. D.C. 454 (D.C. Cir. 

2005) (holding that disgorgement relief is not available under any 

circumstances); see also Richard v. Hoechst Celanese Chem. Group, Inc., 355 

F.3d 345, 354 (5th Cir. 2003) (disgorgement not available because request was not 

forward-looking);but see United States v. Carson, 52 F.3d 1173, 1182 (2d Cir. 

1995) (disgorgement might be available if purpose was forward-looking).  

 

Indiana ex rel. Zoeller v. Pastrick, 696 F. Supp. 2d 970, 996 (N.D. Ind. 2010). The Third Circuit 

has not resolved the issue. United States v. Lane Labs-USA, Inc., 427 F.3d 219, 233 (3d Cir. 

2005) (declining to decide the issue but noting the “strong” dissent of Judge Tatel in Phillip 

Morris.) The Second Circuit, in Carson suggested that disgorgement of ill-gotten gains might be 

appropriate if finding the gains are being used to “fund or promote the illegal conduct, or 

constitute capital available for that purpose ” and to that extent disgorgement takes on the 

character of a forward-looking remedy. Carson, 52 F.3d at 1182. Where, as in Pennsylvania, a 

violation is said to be on-going so long as a person retains the benefit of illegal gains, see Section 

911(c), disgorgement is forward-looking and necessary to restrain illegal conduct.
49

 

E. The Commonwealth Has Stated Claims under the FCEUA 

The Fair Credit Extension Uniformity Act (“FCEUA”), § 73 P.S. § 2270.1 et seq. is 

Pennsylvania’s debt collection law derived from the Fair Debt Collections Practices Act 

(“FDCPA”), 15 U.S.C. § 1692 et seq. Debt collectors who violate FDCPA in their dealings with 

Pennsylvania consumers also, by doing so, violate the FCEUA. See 73 P.S. § 2270.4. It is thus a 

violation of Pennsylvania law for a debt collector to collect or attempt to collect “any amount 

                                                 
49

 As for Defendants’ attempt to characterize the disgorgement sought by the Commonwealth 

under COA as being somehow irreconcilable with sovereign rights of the three Native American 

tribes, the disgorgement sought is against the benefits from the scheme obtained by Defendants. 

The Commonwealth is not seeking any relief against the tribes.  
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(including interest, fee, charge, or expense incidental to the principal obligation) unless such 

amount is expressly authorized by agreement creating the debt or permitted by law.”
50

 The 

FCEUA goes further than the FDCPA in one very significant way: besides holding debt 

collectors to this same standard of conduct, it extends the standard to “creditors.” 73 P.S. § 

2270.4(b)(6)(i). Thus, whether the actor is the original creditor, an assignee that has purchased 

the debt, or a debt collector working for either, it is unlawful in Pennsylvania, in the course of 

collection, to attempt to collect amounts that are unlawful in Pennsylvania.  

The FAC alleges that the TF Defendants, as well as Defendant National Credit Adjusters, 

LLC (“NCA”) have violated and continue to violate these prohibitions. FAC ¶¶ 117-125. In 

addition, the Commonwealth alleges that the Defendants have used tactics to collect unlawful 

debt, which separately violate the FCEUA, including “making false representations that there 

                                                 
50

 In interpreting the language “expressly authorized by agreement . . . or permitted by law,” the 

Third Circuit has stated that, where state law expressly prohibits a charge, a collector cannot 

lawfully collect it even if the contract allows it. Pollice v. National Tax Funding, L.P., 225 F.3d 

379, 407 (3d Cir. Pa. 2000). See FAC ¶ 121. Defendants dismiss this language in Pollice as dicta 

because the Circuit ended up concluding that the agreement itself did not authorize the 

challenged charges. TF 12(b)(6) Mem. at 33. Notwithstanding Defendants’ characterization of 

the holding in Pollice, the Court also expressly adopted the following interpretation of the 

statutory language from the Second Circuit:  

Under the FDCPA, [the debt collector] may impose a service charge if (i) the 

customer expressly agrees to the charge in the contract creating the debt or (ii) the 

charge is permitted by law. See 15 U.S.C. § 1692f(1). In other words, If state law 

expressly permits service charges, a service charge may be imposed even if the 

contract is silent on the matter;  

If state law expressly prohibits service charges, a service charge cannot be 

imposed even if the contract allows it;  

If state law neither affirmatively permits nor expressly prohibits service charges, a 

service charge can be imposed only if the customer expressly agrees to it in the 

contract. 

225 F.3d at 407-08 (quoting Tuttle v. Equifax Check, 190 F.3d 9, 13 (2d Cir. 1999)). 

 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 96 of 124

https://advance.lexis.com/api/document/collection/cases/id/4135-YVF0-0038-X4WG-00000-00?page=407&reporter=1107&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4135-YVF0-0038-X4WG-00000-00?page=407&reporter=1107&context=1000516


 

81 

 

will be law enforcement action taken, . . . contacting consumers at their place of employment and 

repeated, harassing telephone calls.” FAC ¶ 126. 73 P.S. § 2270.4(b)(2)(iii) and (5).  

Other than asking this Court to ignore the Third Circuit’s instruction in Pollice that “[i]f 

state law expressly prohibits [loan] charges, [the] charge cannot be imposed even if the contract 

allows it,” 225 F.3d at 407-08, Think Finance asserts only one argument for dismissal of Count 

Four as to them. They point out that FCEUA focuses on the collection of “past due,” rather than 

current debt, so, they argue, merely “processing payments on a loan” that is not yet delinquent 

would not be an FCEUA violation. The Commonwealth agrees with that observation. With 

regard to Think Finance’s participation in the collection of currently due payments on the 

usurious loans of Plain Green and the other illicit, nominal lenders such collection would be “a 

pattern of racketeering activity” under COA, but not illegal debt collection under FCEUA. But 

the FAC also alleges that the TF Defendants have been helping to arrange transfers of delinquent 

debt to various debt-buyers, including Defendant NCA, FAC ¶ 76,
51

 and includes a copy of an 

actual collection email sent to an allegedly delinquent Pennsylvania borrower by Think Finance 

affiliate PayDay One, in which the borrower is informed that collection would be transferred to 

NCA. FAC ¶ 40 and Ex. C. The fact that only some of TF Defendants’ collection-related activity 

violates the FCEUA is not a basis for dismissing Count Four. 

F. The Commonwealth Has Stated Claims under the UTPCPL 

 

In Count Five, FAC ¶¶ 127-142, the Commonwealth alleges the following “unfair or 

deceptive acts or practices” by Defendants: 

 Designing and operating lending websites that mislead or confuse consumers as to 

the source or sponsorship of the loans offered and the role played by the tribal 

                                                 
51

 Under the FDCPA, a debt-buyer who arranges for another collection agency to do the 

collection work can be vicariously liable for violations by the hired agency. See Pollice, 225 F.3d 

at 404. 
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entities appearing to be the real lenders, in violation of 73 P.S. § 201-2(4)(i), (ii), 

(v) and (xxi); 

 

 Making false, misleading or confusing representations on the websites regarding 

the nature, characteristics and underlying legality of the loans, in violation of 73 

P.S. § 201-2(4)(v) and (xxi); 

 

 On the MobiLoans website, making false, misleading or confusing representations 

that cash advances obtained via the site are repaid at “an Annual Percentage Rate 

of 0%,” in violation of 73 P.S. § 201-2(4)(v) and (xxi); 

 

 Deceiving Pennsylvania consumers, to whom they do not intend to make loans, 

into providing Defendants with highly personal financial information for no 

legitimate reason, in violation of 73 P.S. § 201-2(4) (xxi); and  

 

 Conducting business in Pennsylvania without complying with state registration 

requirements, in violation of 73 P.S. § 201-2(4) (ii), (iii), (v), and (xxi). 

 

The Commonwealth seeks to restrain those violations under 73 P.S. § 201-4, and to obtain 

restitution pursuant to 73 P.S. § 201-4.1 and civil penalties under 73 P.S. § 201-8. Based on 

several arguments, Defendants contend, wrongly, that Count Five is inadequately pled. 

1. Defendants cannot avoid an injunctive decree under UTPCPL merely 

by ceasing their violations  

 Defendants interpret the language in 73 P.S. § 201-4, referencing persons “using or . . . 

about to use” a prohibited unfair or deceptive act or practice, as indicating that a cessation of 

such act or practice legally removes the possibility of an injunction issuing against them. Given 

the long-recognized remedial purposes of the UTPCPL, and the liberal interpretation it demands, 

see Commonwealth by Creamer v. Monumental Properties, Inc., 329 A.2d 812, 816 (Pa. 1974), 

that would be a surprising feature of the statute if it were true. But it is not true. Merely because a 

defendant has, for the time being, halted the illegal conduct does not preclude injunctive relief. 

Commonwealth v. Percudani, 844 A.2d 35, 46 (Pa. Commw. Ct. 2004). “[To] avoid liability 

under the Law by discontinuing its actions even after proceedings are commenced and claim that 

the matter is moot” would frustrate the statute’s remedial purpose. Id. at 46. Any other result 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 98 of 124

https://advance.lexis.com/api/document/collection/cases/id/3RRJ-2500-0054-F0R9-00000-00?page=459&reporter=3380&context=1000516


 

83 

 

“would do little in the way of preventing unfair or deceptive acts or practices and compensating 

injured consumers.” Id. See also Percudani, id. at 45-46. (citing cases). 

 Defendants ignore that the FAC alleges an evolving scheme, proceeding over a period of 

years, that continues to harm Pennsylvania consumers. Paragraph 78 alleges that Pennsylvania 

consumers are facing ongoing debt collection efforts arising from loans that are illegal in 

Pennsylvania. Paragraph 79 alleges that, up to the filing of the original complaint, Pennsylvania 

customers could still obtain illegal loans on the three “tribal” sites and were continuing to make 

payments on these illegal loans. 

 Once the basis for an injunction is established, this Court has the authority to order 

restitution, and, where appropriate, direct that Defendants restore to any persons of interest 

monies or property which may have been acquired by means of any violation of the Act. 73 P.S. 

§ 201-4.1. See, e.g., Commonwealth v. Ted Sopko Auto Sales and Locator, 719 A.2d 1111, 1114 

(Pa. Commw. Ct. 1998) (affirming trial court’s grant of restitution). Especially since restitution is 

treated in the statute as being supplemental to injunctive relief, it would not make sense to read 

the “using or about to use” language in § 201-4 as limiting language, enabling a defendant who 

has been violating the statute for years to suddenly stop and, by that act alone, strip the court of 

its capacity to order the restitution envisioned in § 201-4.1.
52

 

 

                                                 
52

 Courts have come to the same conclusion in interpreting the FTC Act, the federal statute on 

which the UTPCPL was modeled, and have affirmed the principle that the cessation of a practice 

by a defendant does not preclude the remedy of injunctive relief. See Beneficial Corp. v. FTC, 

542 F.2d 611, 617 (3d Cir. 1976) (noting that “this and other courts have held that at least where 

a discontinued deceptive trade practice could be resumed, the prior practice may be the subject of 

a cease and desist order”). 
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2. The Attorney General does not have to plead justifiable reliance by 

injured consumers or bad intent on the part of particular defendants 

 Referring to the Attorney General as a “class representative,” and attacking the FAC as 

lacking allegations of “justifiable reliance,” TF 12(b)(6) Mem. at 38-40, Defendants conflate an 

UTPCPL action brought by the Attorney General with a private class action brought by an 

injured consumer. They are not the same and they are not governed by the same requirements.  

 The Pennsylvania Supreme Court has clearly established that an action by the Attorney 

General under 73 P.S. § 201-4 is not bound by the same requirements that govern a private action 

under 73 P.S. § 201-9.2. Weinberg v. Sun Co., Inc., 777 A.2d 442, 445-46 (Pa. 2001). Comparing 

the Attorney General’s right of action (“Whenever the Attorney General or a District Attorney 

has reason to believe that any person is using or is about to use any method, act or practice 

declared by section 3 of this act [73 P.S. § 201-3] to be unlawful, and that proceedings would be 

in the public interest he may bring an action in the name of the Commonwealth against such 

person to restrain by temporary or permanent injunction the use of such method, act or 

practice.”) with a private consumer’s (“Any person who purchases or leases goods or services 

primarily for personal, family or household purposes and thereby suffers any ascertainable loss 

of money or property, real or personal, as a result of the use or employment by any person of a 

method, act or practice declared unlawful by section 3 of this act [73 P.S. § 201-3], may bring a 

private action, to recover actual damages”), the Court concluded that “[I]t readily appears that 

Commonwealth actions and private actions are distinguishable.” Id. (emphasis in original). 

 As is indicated in the statutory language the Pennsylvania Supreme Court itself 

emphasized, in a private action the plaintiff must show, as an element of the action, that he or she 

“suffer[ed an] ascertainable loss of money or property. . . as a result of” the alleged unfair or 

deceptive practice. It is from that language that the “justifiable reliance” requirement derives. 
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Weinberg, 777 A.2d at 446 (holding that the “as result of” language in § 201-9.2 means that 

“traditional common law elements of reliance and causation” apply). In contrast to a consumer 

plaintiff, who must show justifiable reliance, the Attorney General may obtain relief whenever he 

or she “has reason to believe” that a violation is occurring and “the public interest” would be 

served by an injunction. Consumer injury will, of course, be relevant to determining how to 

quantify and distribute any ordered restitution, but the Commonwealth has no burden at this 

stage to identify particular consumers who have been injured “as a result” of Defendants’ 

conduct.  

 At this stage of the case, the Commonwealth need only allege acts or practices that have 

the capacity or tendency to deceive. Commonwealth v. People’s Benefit Services, Inc., 923 A.2d 

1230, 1236 (Pa. Commw. Ct. 2007); Commonwealth v. Nickel, 26 Pa.D.&C.3d 115, 120 (Mercer 

Co., 1983) (citing FTC v. Raladam Co., 316 U.S. 149, 152 (1942)) Commonwealth v. Armstrong, 

74 Pa. D & C.2d 579, 583-584 (Philadelphia Co. 1974). No allegation of actual injury as a result 

of the deception is required, as deception itself is the evil the statute is designed to remedy. 

Commonwealth v. Nickel, 26 Pa.D.&C.3d at 120 (citing Floersheim v. FTC, 411 F.2d 874, 878 

(9th Cir. 1969), cert. denied, 396 U.S. 1002 (1970)).  

 “Capacity to deceive” does not mean “intent to conceive,” as Defendants represent. TF 

12(b)(6) Mem. at 40-43. Capacity to deceive is an objective, not subjective, concept that puts the 

focus on the misleading character of the representation, not on the defendant’s intent. See 

Bennett v. A.T. Masterpiece Homes at Broadsprings, LLC, 40 A.3d 145 (Pa. Super. 2012) 

(explaining the difference between an act or practice that is “deceptive” from one that is 

“fraudulent”). The FAC does, of course, allege that the Defendants did intend to circumvent the 

state usury ceiling through their scheme, and did intend that consumers would be convinced that 
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the loans they were lured into were not subject to Pennsylvania restrictions. But evidence of that 

intent will be relevant to other aspects of the Commonwealth’s claim—e.g., the demand for civil 

penalties—not to establishing, as a threshold matter, the deceptive nature of Defendants’ explicit 

and implicit representations.  

 At its core, the FAC alleges that the Defendants, in violation of state usury and licensing 

laws, marketed, advertised, and collected on loans that were represented to Pennsylvania 

consumers as being not subject to Pennsylvania law. In many ways the whole purpose of the 

consumer interface that Defendants devised was to present the aura of legality to potential 

victims of the scheme. This is the very kind of consumer protection that the UTPCPL was 

designed to remedy. NCAS of Del., 995 A.2d at 444 (after remand from state supreme court, 

agreeing with Attorney General that “illegally charging sham interest” is UTPCPL violation). 

See also Federal Trade Comm’n v. Loma International Business Group, Civ. No. MJG-11-

14832, 2013 U.S. LEXIS 79008 (D. Md. July 5, 20013), *9 (granting injunctive relief against 

unlicensed business offering immigration services because “signing immigration forms as 

preparer would mislead a reasonable consumer into believing that they were receiving services 

that Loma and Marco were legally authorized to provide”). 

3. Defendants are not “internet service providers” under 73 P.S. § 201-

2(1.1) 

 The UTPCPL contains an exclusion for any “person who furnishes a service that enables 

users to access content, information, electronic mail or other services offered over the Internet, 

and access to proprietary content, information and other services as part of a package of services 

offered to consumers.” 73 P.S. § 201-2(1.1). With an apparent straight face, Defendants claim 

insulation from suit under this exclusion. The obvious purpose of this exclusion is to protect the 

various Internet services and browsers that enabled Pennsylvania consumers to reach the usury 
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enterprises’ unlawful websites. The Commonwealth has not sued Comcast or Google, and 

Defendants are not Comcast or Google. 

 Even if Defendants were mere “Internet service providers,” which they are not, they 

would be insulated from liability only to the extent they published the deceptive content on the 

three websites in “good faith” and “without knowledge of the falsity or deceptive character” of 

the content. 73 P.S. § 201-3. The FAC alleges that the Think Defendants have acted to perpetuate 

an illegal scheme, and that to the extent they have provided internet-related services as part of 

that scheme, those services were not provided “in good faith” and “without knowledge of the 

falsity or deceptive character” of the representations they were knowingly making to consumers.  

G. The Commonwealth Has Stated Claims under the Dodd-Frank Act  

 

1. Count Six alleges conduct that violates the new “unfair, deceptive or 

abusive” standard 

 As described above, the Dodd-Frank Act of 2010 established a new “unfair, deceptive or 

abusive” standard governing the field of consumer financial services. 12 U.S.C. § 5536(a)(1)(B). 

It is directly enforceable by state attorneys general. 12 U.S.C. § 5552(a).  Putting aside for the 

moment the meaning of “abusive,” the payday loans at issue here—falsely presented as not being 

governed by Pennsylvania law—were “unfair or deceptive,” as discussed above in connection 

with Count Five. Because Defendants’ representations about these loans were “unfair or 

deceptive” under the UTPCPL, that would also be true under the same Dodd-Frank standard. 

Although largely duplicative of any relief the Attorney General could obtain under Count Five, 

the relief available under Dodd-Frank goes further, authorizing rescission, disgorgement, public 

notification at defendants’ expense and large civil penalties. 12 U.S.C. § 5565(a)(2).  

 While “unfairness” and “deception” are long-established concepts derived from the FTC 

Act (which in turn inspired state “mini-FTC” acts like the UTPCPL), “abusive” has no 
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counterpart in pre-existing law. Congress defined an “abusive” act or practice (doing so in the 

context of providing guidance to the CFPB, which was granted authority to issue regulations 

further defining “abusive”) as one that:  

 (1) materially interferes with the ability of a consumer to understand a term or condition 

of a consumer financial product or service; or 

 (2) takes unreasonable advantage of-- 

o (A) a lack of understanding on the part of the consumer of the material risks, 

costs, or conditions of the product or service; 

o (B) the inability of the consumer to protect the interests of the consumer in 

selecting or using a consumer financial product or service; or 

o (C) the reasonable reliance by the consumer on a covered person to act in the 

interests of the consumer. 

12 U.S.C. § 5531(d). 

 This being a relatively new legal standard, there are no reported cases involving a state 

attorney general’s enforcement action. There are, however, several enforcement actions that 

CFPB has filed, which provide, at least, a picture of the interpretative views of the agency to 

which Congress assigned primary responsibility for refining the meaning of “abusive.” The 

CFPB’s first enforcement action under the “abusive” standard was against a debt settlement 

organization that had signed up and charged fees to indebted consumers whom the defendants 

knew could not afford the costs of completing the program and, therefore, lost money for 

services they never received. See Consumer Fin. Prot. Bureau v. American Debt Settlement 

Solutions, Inc., No. 13-cv-80548-DMM (S.D. Fla. May 30, 2013). CFPB’s complaint alleged that 

the company took unreasonable advantage of the consumers’ lack of understanding of the nature 

of the product, leading to confusion about its its cost and likely unaffordability. Even closer to 

the instant case, the CFPB brought an “abusive” action against a company like Think Finance, 

for extending credit in violation of state licensing and usury laws. See Consumer Fin. Prot. 
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Bureau v Cash Call, Inc., No. 13-cv-13167-GAO (D. Mass.). CFPB’s complaint alleged that the 

loans were “abusive” because “[c]onsumers generally do not know or understand the impact that 

the above-cited usury and licensing laws of the Subject States have on their loans,” and because 

the defendant “took unreasonable advantage of consumers’ lack of understanding about the 

impact of applicable state laws on the parties’ rights and obligations.” Id., Complaint ¶¶ 62-63. 

See also In the Matter of ACE Cash Express, Inc. (CFPB July 8, 2014), available at 

http://files.consumerfinance.gov/f/201407_cfpb_consent-order_ace-cash-express.pdf 

(administrative consent order in which CFPB extensively described sophisticated sales strategy 

to persuade borrowers, already burdened with loans they could not afford to repay, to continue to 

borrow). 

 The FAC alleges here that, similarly, the TF Defendants took advantage of Pennsylvania 

borrowers’ lack of understanding regarding the actual cost of the loans and the loans’ illegality, 

and induced them to engage in repeat borrowing in order to repay existing loans. FAC ¶ 150.  In 

Count Six the Commonwealth also focuses on another aspect of Defendants’ practices, their 

manipulation of borrowers into providing access to their bank accounts. Id. Even though federal 

consumer protection law prohibits forcing consumers into the use of automatic electronic 

repayment, Think Finance takes advantage of consumer ignorance concerning these protections 

and the dangers of giving consent to automatic electronic repayments, by using the promise of a 

next-day receipt of loan proceeds via electronic direct deposit as a means to obtain that consent. 

FAC ¶¶ 146-47. Defendants dispute that they “force” or “require” their customers to use the 

electronic funds transfer system, TF 12(b)(6) Mem. at 44-46, but the allegation here is different, 

namely, that they “take unreasonable advantage of . . . consumer lack of understanding” to 
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accomplish the same purpose. While Defendants dispute that they are taking advantage of 

anyone, such a dispute is a matter for discovery and trial, not a basis for dismissal. 

2. Dodd-Frank claims can allege “common enterprise” liability 

 It is well established that the Federal Trade Commission Act imposes liability on 

common enterprises; that is, where “the structure, organization, and pattern of a business venture 

reveal a ‘common enterprise’ or a ‘maze’ of integrated business entities, the FTC Act disregards 

corporateness’” and imposes joint and several liability on all entities involved in the common 

enterprise. FTC v. E.M.A. Nationwide, 767 F.3d 611, 637 (6th Cir. 2014) (quoting FTC v. Wash. 

Data Res., 856 F. Supp. 2d 1247 (M.D. Fla. 2012)); see also, e.g., FTC v. Grant Connect, LLC, 

763 F.3d 1094, 1105 (9th Cir. 2014); FTC v. NHC Sys., Inc., 936 F. Supp. 2d 520, 533 (E.D. Pa. 

2013); FTC v. Wolf, No. 94-8119, 1996 U.S. Dist. LEXIS 1760, *22 (S.D. Fla. Jan. 31, 1996).  

 Since Dodd-Frank’s prohibition on “any unfair [or] deceptive . . . act or practice” 

parallels the FTC Act’s prohibition of “unfair or deceptive acts or practices,” compare 12 U.S.C. 

§ 5536, with 15 U.S.C. § 45(a), interpretations of the FTC Act should guide interpretation of the 

CFPA. See, e.g., Lafferty v. St. Riel, 495 F.3d 72, 81-82 (3d Cir. 2007) (noting “the common 

canon of statutory construction that similar statutes are to be construed similarly”); see also 

Lorillard v. Pons, 434 U.S. 575, 581 (1978) (“[W]here, as here, Congress adopts a new law 

incorporating sections of a prior law, Congress normally can be presumed to have had 

knowledge of the interpretation given to the incorporated law, at least insofar as it affects the new 

statute.”).  

 The reasons for recognizing common enterprise liability under the FTC Act apply with 

full force to Dodd-Frank and the facts alleged in the FAC. Courts have recognized common 

enterprise liability under the FTC Act precisely because “where the public interest is involved, . . 

. a strict adherence to common law principles [of corporate separateness] is not required . . . , 
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where strict adherence would enable the corporate device to be used to circumvent the policy of 

the statute.” P.F. Collier & Son Corp. v. FTC, 427 F.2d 261, 267 (6th Cir. 1970); accord, e.g., 

FTC v. Vacation Property Servs., No. 8:11-595, 2012 WL 1854251, at *5 (M.D. Fla. May 21, 

2012). Common enterprise liability ensures effective enforcement of the FTC Act “in situations 

where corporations are so entwined that a judgment absolving one of them of liability would 

provide the other defendants with ‘a clear mechanism for avoiding the terms of the order.’” FTC 

v. Nat’l Urological Grp., Inc., 645 F. Supp. 2d 1167, 1182 (N.D. Ga. 2008) (citing Delaware 

Watch Co. v. FTC, 332 F.2d 745, 746–47 (2d Cir. 1964)). By the same token, Dodd-Frank must 

impose liability on common enterprises to ensure that formally separate corporations cannot 

circumvent the statute and the important public interests it serves. 

 The TF Defendants argue that no common enterprise liability can exist under Dodd- 

Frank because that statute applies only to the unfair, deceptive, and abusive acts and practices of 

a “covered person or service provider,” not to such practices by “common enterprises.” TF 

12(b)(6) Mem. at 59. This misses the mark. The common enterprise theory of liability governs 

when, as here, a corporation (Think Finance, Inc.) uses affiliated entities it owns and controls to 

disguise the scheme and its own role in directing the scheme, formally separate entities will be 

treated as a single entity under the statute. Thus, if entities are a “common enterprise,” that 

common enterprise must comply with Dodd-Frank’s prohibition on unfair, deceptive, and 

abusive acts or practices if the enterprise qualifies as a “covered person or service provider.” 

IV. The Court Must Deny Defendant Selling Source, LLC and Partner Weekly’s Motion 

to Dismiss Pursuant to Rule 12(b)(2) 

 The Selling Source and Partner Weekly Defendants (“Selling Source”) insist that they 

have insufficient contacts with Pennsylvania and therefore this court has no jurisdiction over 

them. Selling Source Mem. at 1. Selling Source ignores its role as a conspirator which alone 
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subjects it to jurisdiction, and it cannot obfuscate the obvious fact that its activities, as alleged in 

the FAC, were directed at and harmed Pennsylvanians.  

 The Selling Source Defendants are alleged to have used their website, 

www.MoneyMutual.com, to perpetuate illegal usurious lending to Pennsylvania consumers by 

creating a stream of Pennsylvania customers to feed the scheme. Defendants were deliberately 

targeting Pennsylvania (and the other states, like New York
53

) where they knew payday lending 

is illegal. FAC ¶ ¶ 20, 85-90. Anyone who watches late night television will be familiar with the 

Selling Source Defendants’ handiwork, though their spokesman, Montel Williams. Defendant 

used these television commercials to attract consumers seeking loans, encouraging them to visit 

the Money Mutual website. From there, consumers who apply for loans are routed directly to 

payday lenders like Plain Green. Id.  The Selling Source Defendants’ participation in this 

particular scheme is long-standing. They were specifically mentioned in the FDIC order as one 

of the business relationships the First Bank of Delaware was required to terminate. FAC ¶ 86. 

 Despite their protestations to having no minimum contacts with Pennsylvania, the Selling 

Source Defendants entered into a consent order with the Pennsylvania Department of Banking 

wherein they agreed to cease targeting Pennsylvania consumers. FAC ¶ 87 and Exhibit L. The 

FAC alleges that the Selling Source Defendants violated that consent order by continuing to sell 

leads to Plain Green at least as late as July 2013. FAC ¶ 88. Moreover, the FAC alleges that he 

Selling Source Defendants are engaged in the selling of personal information from inquiring 

Pennsylvania consumers. FAC ¶ 90. Under the terms of the consent order with the Department of 

Banking, the Selling Source Defendants explicitly acceded to Pennsylvania jurisdiction for the 

purposes of enforcement of the consent order. See FAC Ex. L ¶21. 

                                                 
53

 See Jessica Silver-Greenberg, “Lender Backed by Montel Williams to Pay $2.1 Million Fine,” 

NY TIMES, March 10, 2015.  
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A. This Court Has Jurisdiction over the Selling Source Defendants Because the 

Conspiracy in which They Participated Specifically Targeted Pennsylvania 

Residents  

 

 In Count Three of the FAC, The Selling Source Defendants have been sued as 

conspirators under the conspiracy provisions of COA. 18 Pa. C.S. § 911(B)(4). FAC ¶¶ 110-116. 

Under Pennsylvania law, personal jurisdiction over a non-forum co-conspirator may be asserted 

when a plaintiff demonstrates that substantial acts in furtherance of the conspiracy occurred in 

Pennsylvania and that the non-resident conspirator was aware or should have been aware of 

those acts. See CDI International, Inc., v. Gary Marck, Civ. No. 04-4837, 2005 WL 146890, *3 

(E.D. Pa. Jan. 21, 2005) (quoting Santana Prods., Inc. v. Bobrick Washroom Equip., 14 F. Supp. 

2d 710, 718 (M.D. Pa. 1998)); Koresko v. Bleiweis, Civ. No. 04-cv-769, 2005 U.S. Dist. LEXIS 

22225, *9 n. 3 (E.D. Pa. Sep. 27, 2005);  Temex Prods., Inc. v. Kramer, 479 A.2d 500, 506 (Pa. 

Super. 1984) (“even a single act” in Pennsylvania, in furtherance of conspiracy to defraud, 

provides basis for Pennsylvania courts to exercise jurisdiction over all co-conspirators, regardless 

of residence).  

 There can be no dispute that substantial acts in furtherance of the conspiracy occurred in 

Pennsylvania, nor that the scheme was specially designed to evade Pennsylvania law. The 

conspiracy was aimed specifically at perpetuating illegal, usurious lending in Pennsylvania and 

critical events occurred in Pennsylvania, where Pennsylvania citizens sitting at computer screens 

in their Pennsylvania homes applied for loans, concerning which repayments were automatically 

removed from their Pennsylvania bank accounts. Each act described in the FAC victimized a 

resident of Pennsylvania. Because the Selling Source Defendants are alleged to have been part of 

a conspiracy taking place in Pennsylvania and targeting Pennsylvania residents, this court has 

jurisdiction over them. 
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B. There are Sufficient Grounds for an Assertion of Specific Jurisdiction. 

 The focus of Due Process analysis is “on the relationship between the defendant's 

conduct, the forum state and the litigation.” See Shaffer v. Heitner, 433 U.S. 186, 204 (1977). 

Specific jurisdiction [as opposed to general jurisdiction] requires three inquiries. First, the 

defendant must have “purposefully directed [its] activities” at the forum. Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472 (1985) (quotation marks omitted). Second, the litigation must 

“arise out of or relate to” at least one of those activities. Helicopteros Nationales de Columbia, 

S.A., 466 U.S. 408, 414 (1984); Grimes v. Vitalink Commc'ns Corp., 17 F.3d 1553, 1559 (3d 

Cir.1994). And third, if the prior two requirements are met, a court should consider whether the 

exercise of jurisdiction otherwise “comport[s] with ‘fair play and substantial justice.’ ” Burger 

King, 471 U.S. at 476 (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 320 (1945)). Courts 

check the fairness of an assertion of jurisdiction by asking whether the defendant “should 

reasonably anticipate being haled into court [in the forum state]. World-Wide Volkswagen Corp. 

v. Woodson, 444 U.S. 286, 297 (1980).  

 In cases involving businesses primarily operating over the Internet, the touchstone case 

remains Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1124 (W.D. Pa. 1997).
54

 

There, the court developed a sliding scale test for analyzing a defendant's Internet contacts for 

specific jurisdiction, which the Third Circuit adopted in Toys "R" Us, Inc. v. Step Two, S.A., 318 

F.3d 446, 452 (3d Cir. 2003). 

                                                 
54

 The Selling Source Defendants expend a great deal of energy arguing, unsuccessfully, that the 

Supreme Court’s decision in Walden v. Fiore, 134 S.Ct 1115 (2014), somehow undermines the 

usefulness of the Zippo framework. Selling Source Mem. pp. 12-14. There is no basis for this 

argument. Courts have continued to use the Zippo framework post-Walden. See R.Q.C. Ltd. v. 

JKM Enters., Civ. No. 13-30, 2014 U.S. Dist. LEXIS 133225, *6 (W.D. Pa. Sept. 23, 2014) 

(“The seminal opinion in this regard is Zippo Mfg. Co. v. Zippo DOT Com, 952 F. Supp. 1119 

(W.D. Pa. 1997).  
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At one end of the spectrum are situations where a defendant clearly does business 

over the Internet. If the defendant enters into contracts with residents of a foreign 

jurisdiction that involve the knowing and repeated transmission of computer files 

over the Internet, personal jurisdiction is proper ... At the opposite end are 

situations where a defendant has simply posted information on an Internet Web 

site which is accessible to users in foreign jurisdictions. A passive website that 

does little more than make information available to those who are interested in it 

is not grounds for the exercise of personal jurisdiction 

 

Zippo, 952 F. Supp. at 1124 (finding jurisdiction because of the knowing and repeated entering 

into contracts with Pennsylvania residents, through its website, and the consistent transmission of 

files to Pennsylvania).
55

 

 In Internet cases, the "purposeful availment" requirement is satisfied "[i]f a web site 

operator intentionally targets the site to the forum state, and/or knowingly conducts business with 

forum state residents via the site." Toys "R" Us, Inc. v. Step Two, S.A., 318 F.3d at 452. The Selling 

Source Defendants protestations that they have not purposefully availed themselves of business 

in Pennsylvania sufficient to warrant an exercise of specific jurisdiction is belied by their 

obvious and substantial activity in the Commonwealth exemplified by their entrance into a 

consent decree with the Pennsylvania Department of Banking. Plainly, Selling Source does (or 

did at the relevant time) knowingly do business in Pennsylvania. 

                                                 
55

 Citing cases like Henning v. Suarez Corp. Indus., 713 F. Supp. 2d 459, 470 (E.D. Pa. 2010), 

Selling Source argues that Zippo’s analysis has been supplemented by case development as 

technology has developed. No doubt this is true, but it has not fundamentally changed the 

analytic framework, which remains focused on the substantiality of a defendants business or 

interaction with the forum state. Henning is a good example. There, after analysis, the court 

found that “only 0.19% of Defendant's sales in the EDPA are made through the internet and that 

the EDPA represents only 1.7% of Defendant's national sales.” 713 F. Supp.2d at 470; see also 

Streamline Bus. Servs., LLC v. Vidible, Inc., Civ. No. 14-1433, 2014 U.S. Dist. LEXIS 118657, 

*16 (E.D. Pa. Aug. 26, 2014) (“But Plaintiff has not presented any evidence or argument that the 

website are "active" under the standards articulated in Zippo and Toys "R" Us. There is no 

evidence that either of the Investors engage in significant commerce or otherwise intentionally 

target consumers in Pennsylvania through their websites.”). 
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 The Selling Source Defendants do not deny they engaged in advertising in Pennsylvania 

media markets that directed recipients of the advertising to their Money Mutual web-site. The 

FAC alleges that once at the website, Selling Source elicited highly sensitive personal 

identification and financial information from Pennsylvania consumers and used that information 

either to refer the Pennsylvania leads to the other partners in the scheme who engaged in the 

illegal or usurious lending and/or sold the personal and financial information of Pennsylvanians 

for their own profit.  

 The basics of how Selling Source works are confirmed by the affidavit submitted in 

support of Selling Source’s motion. Tellingly, the affiant never discloses the number of 

Pennsylvanians who have accessed the site, submitted their personal and financial information 

and had that information referred onto payday lenders operating illegally in Pennsylvania. If the 

extent of that business was de minimus, that fact would have been trumpeted in the affidavit. The 

affidavit self-servingly declares that Selling Source does not enter into contracts or transact 

business with Pennsylvanians. McKay Aff. ¶ 6. But that assertion is belied by the other 

averments in the Affidavit which details what Selling Source did. Its business is to elicit 

consumer interest and sell leads. By its own admission, it certainly transacted business with 

Pennsylvanians. Whether it contracts with consumers or not is of no moment.
56

  

 The affidavit also makes clear that the FAC allegations about on-going referrals of 

Pennsylvanians even after the consent decree are true. In paragraph 11 of the affidavit, Mr. 

McKay states that, although by virtue of the consent decree Selling Source may no longer be 

accepting Pennsylvanians’ personal and financial information, Pennsylvania visitors to the site 

are not denied access. Instead, according to Mr. McKay, such a consumer “may have been 

                                                 
56

Also missing from the affidavit is any denial that Selling Source sells the personal and financial 

information provided to it by its customers including Pennsylvanians.  
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presented with a third party offer . . . [and] if [she] clicked on the third party offer, [she] would 

have been directed to that offer’s web-site” McKay Aff. ¶ 11. In other words, Selling Source 

programmed its site to identify Pennsylvania customers, flash them a pro forma warning that 

their information cannnot be accepted, but then offers them links to third-parties who would take 

their information and process their request, effectively assisting the pipeline of Pennsylvania 

consumers to continue to flow to entities making illegal, usurious loans. Plainly this is targeting 

and interacting with Pennsylvania residents. 

 Undaunted, Selling Source argues that so long as it does not create a special website for 

Pennsylvanians or create special advertising solely for airing in Pennsylvania, it cannot be said to 

have purposefully availed itself of doing business in Pennsylvania, no matter how much actual 

business it does with Pennsylvanians. This argument could not possibly be valid because of the 

absurd results it would produce. If Selling Source’s argument were correct, so long as it only 

engaged in “national advertising” (whatever that means),
57

 and a website that accepted 

interaction from consumers from all states, it could not be said to have jurisdictional contacts 

with any single state. It would therefore be immune from suit for any of its business. 

 Selling Source bases its position on Walden and argues that no matter how many 

Pennsylvania consumers end up accessing its website in response to its ads, surrender highly 

personal identification and financial information and are then referred to entities making illegal, 

usurious loans, that flow of business is irrelevant because it is not focused on Selling Source’s 

                                                 
57

 The Selling Source affiant states that Selling Source advertises on “nationally syndicated 

television shows” and that its ads are not directed to any specific state.” McKay Aff. ¶ 11. Yet, 

assuredly, Selling Source knows and presumably pays for its ads to run in specific media 

markets, including, of course, Pennsylvania media markets and especially the Philadelphia media 

market. Just because it runs ads in all media markets does not somehow immunize it from having 

targeted any one market. The logical conclusion is that if it runs ads in all media markets it has 

targeted consumers in all of those jurisdictions. 
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efforts to avail itself of the forum. Selling Source Mem. at 12-13. Yet, just two pages before the 

language in Walden relied upon by Selling Source, the Supreme Court stated, “we have upheld 

the assertion of jurisdiction over defendants who have purposefully reached out beyond their 

State and into another by, for example . . .circulating magazines to deliberately exploit a market 

in a forum state.” Nothing in Walden precludes the assertion of jurisdiction here where the 

Selling Source Defendants are alleged to have purposefully sought to attract the “business” of 

Pennsylvania residents and profited thereby.
58

   

 Selling Source cites cases which it insists support its “only national advertising” position, 

but those cases are not in actuality supportive.
59

 The Commonwealth does not allege jurisdiction 

on the basis of Selling Source’s advertising alone, however. The scheme as alleged was designed 

specifically to operate in Pennsylvania by providing a stream of Pennsylvania customers to an 

                                                 
58

 Nor does the Seventh Circuit’s decision in Advanced Tactical Ordinace Sys. v. Real Action 

Paintball, Inc. 751 F.3d 796 (7th Cir. 2014) help Selling Source. Advanced Tactical holds, 

correctly, that merely maintaining a website, even one that is interactive, that is accessible to a 

person in a foreign forum does not, without more, confer minimum contacts with that forum. 752 

F.3d at 803 (“It may be different if there were evidence that a defendant in some way targeted 

residents of a specific state, perhaps through geographically-restricted online ads. But in such a 

case the focus would not be on the users who signed up, but instead on the deliberate actions by 

the defendant to target or direct itself toward the forum state.”).  
59

 Cossaboon v. Me. Med. Ctr., 600 F.3d 25, 34 (1st Cir. 2010) did not seem to involve any 

advertising in the forum but only national magazine advertising that may or may not have 

circulated to the forum. See id. (“MMC does not purchase advertisements in any New 

Hampshire-based newspapers, telephone directories, or radio or television stations.”). Bolus v. 

Fleetwood Motor Homes of In. Inc., Civ. No. 3:11-2027, 2012 U.S. Dist. Lexis 116436 (M.D. 

Pa. Aug. 17, 2012) discusses national advertising only in connection with an assertion of general 

jurisdiction. Id. at *13. With respect to specific jurisdiction it cites the Third Circuit’s language 

that a defendant can be said to have purposefully availed a forum "[i]f a web site operator 

intentionally targets the site to the forum state, and/or knowingly conducts business with forum 

state residents via the site." 318 F.3d at 452. Selling Sources citation to Decker v. Circus Circus 

Hotel, 49 F. Supp. 2d 743, 748, 1999 U.S. Dist. LEXIS 13863, *10 (D.N.J. 1999) is interesting. 

There the court found that: “A court may exercise personal jurisdiction over a defendant based 

on the existence of an Internet site in two situations: (1) where the site is used to actively transact 

business; and (2) where a user can exchange information with the host computer.” Id. Both 

circumstances apply here. 
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illegal lending scheme. Selling Source’s efforts to carve out a safe haven for its activities cannot 

avoid the common sense analysis demanded by Zippo and Toys r Us. Where an entity is 

knowingly transacting business over the Internet in a forum state, it “should reasonably 

anticipate being haled into court there.” Woodson, 444 U.S. at 297. 

 Selling Source does not meaningfully dispute the other elements of specific jurisdiction. 

Nor could it. There is no dispute that this litigation “arises out of or relates to” Selling Source’s 

contact with Pennsylvanians. The “ends of justice” analysis is a “flexible concept uniquely 

tailored to the facts of each case.” Cory v. Aztec Steel Building, Inc, 468 F.3d 1226, 1232 (10th 

Cir. 2006). Here, the relevant factors all point to Pennsylvania. It marketed itself to Pennsylvania 

consumers and inflicted its harm on Pennsylvanians.  

 Subjecting Selling Source to suit under either the general conspiracy jurisdiction 

recognized under Pennsylvania law or by assertion of specific jurisdiction comports with 

“traditional notions of fair play and substantial justice.” Int’l Shoe Co., 326 U.S. at 316. The 

factors employed to apply the “traditional notion” of Due Process all favor the Commonwealth.
60

 

Selling Source is a substantial company. It will not be seriously harmed or inconvenienced if it is 

forced to litigate in Pennsylvania, having already done so in negotiating the consent decree with 

the Pennsylvania Department of Banking. Second, Pennsylvania has a keen interest in the 

litigation of this matter. Pennsylvania residents are the targets of the scheme. Third, the 

Commonwealth obviously has strong interest in having this matter resolved by a court in 

                                                 
60

 The factors traditionally employed are: (1) the burden to defendant of litigating in the forum, 

(2) the forum's interest in adjudicating the lawsuit, (3) the plaintiff's interest obtaining convenient 

and effective relief, (4) the interstate judicial system's interest in resolving conflicts efficiently, 

and (5) the shared interest of the several states in furthering fundamental substantive social 

policies.  Pennzoil Prods.Co. v. Colelli Assoc.,149 F.3d 197, 205-06 (3d Cir. 1998) (quoting 

Burger King, 471 U.S. at 477).  
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Pennsylvania. Further, both of the final two factors call for resolution of this case in the forum 

where the impact of the conspiracy is directed and felt. All factors point to Pennsylvania. 

 Finally, even if the Court determines that there is not a sufficient basis in the FAC for 

establishing jurisdiction, then it would appropriately order, jurisdictional discovery. Although the 

plaintiff bears the burden of demonstrating facts that support personal jurisdiction, courts are to 

assist the plaintiff by allowing jurisdictional discovery unless the plaintiff's claim is “clearly 

frivolous.” Step Two, S.A., 318 F.3d at 456; Massachusetts School of Law at Andover, Inc. v. 

American Bar Ass'n, 107 F.3d 1026, 1042 (3d Cir.1997). If a plaintiff presents factual allegations 

that suggest “with reasonable particularity” the possible existence of the requisite “contacts 

between [the party] and the forum state,” Mellon Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 

F.2d 1217, 1223 (3d Cir.1992), the plaintiff should be allowed to conduct jurisdictional 

discovery. Toys “R” Us., 318 F.3d at 456. See e.g., In re Automotive Refinishing Paint Antitrust 

Litigation, MDL 1426, 2002 WL 31261330, at *9 (E.D. Pa. July 31, 2002) (denying motion to 

dismiss and permitting jurisdictional discovery where plaintiff made a “threshold prima facie 

showing of personal jurisdiction over Defendants”). 

V. The Court Must Deny Defendant National Credit Adjuster’s Motion to Dismiss 

Pursuant to Rule12(b)(6) 

 The motion filed by Defendant National Credit Adjusters, LLC (NCA) contains no new 

arguments. It adopts the arguments already lodged by the TF Defendants, i.e., that the Attorney 

General lacks the authority to pursue this litigation pursuant to Fed. R. Civ. P. 17 and that the 

Native American tribes implicated in the scheme are indispensable parties under Fed. R. Civ. P. 

19.  NCA Mem. at 1.  NCA also adopts the arguments made in the TF Defendants’ 12(b)(6) 

motion. These arguments are dealt with at length above, and are unavailing. And, at least with 

regards to the alleged unlawful debt collection pled in Count Four, NCA can hardly dispute that 
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it is a “debt collector” within meaning of FCEUA. This motion to dismiss should be denied in its 

entirety.  

VI. The Commonwealth Consents to the Dismissal Without Prejudice of Defendant 

PayDay One, LLC  

 The Commonwealth, reserving its rights to continue to seek restitution and/or 

disgorgement with respect to monies collected by Defendant NCA on loans originated by 

Defendant PayDay One, LLC., agrees to dismiss PayDay One, LLC as a party-defendant, 

without prejudice. 

VII. The Court Must Deny Defendant Rees’ Motion to Dismiss Pursuant to Rule 12(b)(6) 

 

 Defendant Kenneth Rees, the former CEO and board chairman of Think Finance and the 

public face and voice of the scheme alleged in the FAC, moves for dismissal under a variety of 

theories, most of which recapitulate or adopt arguments made by other defendants. The 

Commonwealth responds here to those arguments raised by Rees that are not derivative of those 

made by other defendants and addressed elsewhere.
61

 

 At their core, the arguments unique to Rees center on his contention that the FAC has 

failed to allege facts specific to his personal participation in the scheme. To the contrary, the FAC 

alleges that Rees was at all relevant times during the planning, implementation and evolution of 

the alleged scheme, its mastermind and director.  It was the core business model of the company 

that he headed in order to create a vehicle for the company to operate in states in which it could 

                                                 
61

 Specifically, Rees’ arguments that the Commonwealth’s claims preempted by federal banking 

law, Rees Mem. pp. 10-12; the argument that the Commonwealth has indulged in impermissible 

“group pleading,” Rees Mem. pp. 12-16 and 24-27; the argument that the Commonwealth has 

failed to plead a plausible claim for injunctive relief and damages, Rees Mem. pp. 17-18; the 

argument that the Commonwealth has failed to allege racketeer activity, Rees Mem. pp. 27-31 

and 32-34; and that disgorgement is not a remedy available to the Commonwealth, are all largely 

derivative of arguments made by other defendants. The Commonwealth relies on its responses to 

these arguments made elsewhere. 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 117 of 124



 

102 

 

not legally offer its loan products. Rees was quoted publically explaining the rationale for the 

scheme, inter alia, to avoid the complications of “byzantine state laws.” FAC ¶ 45.  He publicly 

bragged about the revenue successes generated by the scheme, in particular, the accelerated 

profits generated by the shift from a rent-a-bank model to a rent-a-tribe model. FAC ¶ 52.  He 

was also in charge in 2014 when the company divided itself into two separate corporations, 

retaining in the original company the “tribal lending” business used in jurisdictions like 

Pennsylvania and New York, while transferring the company’s  legal, direct lending business into 

the newly created company, Elevate Credit Co. FAC ¶ 73.  When he gave up his chief executive 

position at Think Finance to become the CEO of Elevate, he became Think Finance’s board 

chairman. According to the corporate records published by the state of Texas, Rees is the sole 

member of the two key affiliates, defendants Tailwind Marketing and TC Decision Sciences, 

FAC ¶18, a fact that his counsel now describes as an inadvertent mistake.  

 In short, Ken Rees was not merely “associating with” racketeering enterprises, as a kind 

of passive corporate technocrat. Rather, he played a key leadership role in the scheme, which he 

certainly knew and understood, and likely created. He was the one with executive responsibility 

to authorize, if not direct, the earlier venture with First Bank of Delaware and the current 

arrangements with the three tribes. Rees was and is an industry leader and active promoter of the 

tribal lending model, as evidenced not merely by his frequent public interviews, but also by his 

service as a member of the board of directors of the industry’s main lobbying group, the Online 

Lenders Alliance. See http://onlinelendersalliance.org/about/board-of-directors/ (also listing as a 

board member a representative of Defendant Selling Source, LLC).  

 The FAC can easily be amended to add specific allegations that Rees caused the 

agreements and understandings at the heart of the scheme to be reached, that he had authority to 
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do so, that he directed the affiliations with the his co-defendants and that he had the authority to 

do so, and that he did all of this with the requisite knowledge and intent. Given that this is all 

reasonably inferred from the detailed FAC, and that the Commonwealth is legally entitled to the 

benefit of such reasonable inferences, such an amendment should not be necessary to place Rees 

on fair notice of the claims against him. However, if the court disagrees, such amendments can 

be made in the form of Second Amended Complaint. 

 With respect to Count Two under Section 911(b)(3), Rees again ignores the fair notice 

that the allegations pled provide to him. First, as noted above, fairly read, the FAC alleges that 

Rees, as CEO of Think Finance, was in control of the scheme and was intimately familiar with 

its operations and purpose. This more than satisfies the “control” requirement for claims under § 

911(b)(3), namely that Rees “have some part in directing those affairs.” Reves v. Ernst & Young, 

507 U.S. 170, 179 (1993). Is it Rees’ contention that he did not participate in the “operation or 

management” of the scheme? Rees Mem. at 32-35. That he was only merely “associated” with 

it? Rees Mem. at 32. Rees was not the press spokesman for Think Finance, but its CEO and a 

self-styled leader in the industry, the innovator behind the evolving scheme. See Emcore Corp., 

102 F. Supp. 2d at 263 (“Far from "unwitting footsoldiers . . .the defendants here are alleged to 

be part of the enterprise itself. . . At this pleading stage, that is adequate.”) (internal citations 

omitted); 131 Main St. Assocs. v. Manko, 897 F. Supp. 1507, 1528 (S.D.N.Y. 1995) (“they helped 

determine the enterprise's modus operandi, and can be said to have ‘managed’ its basic structure. 

Moreover, it is not unreasonable to assume that Tese and Sinclair exercised a degree of control 

over the enterprise as a whole because of TSM's centrality to the scheme.”). 

 Rees will be said to have conducted the affairs of the enterprise through a pattern of 

racketeering activity if: he “participated in the conduct of the enterprise's affairs . . . by means of, 
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by consequence of, by reason of, by the agency of, or by the instrumentality of,--a pattern of 

racketeering activity.” In re Ins. Brokerage Antitrust Litig., 618 F.3d at 372. Here it is alleged that 

the entire scheme was to engage in illegal usurious lending, which is racketeering activity. That 

is what the alleged enterprises, which Rees controlled, did. FAC ¶ 105 (“through a pattern of 

racketeering activity, namely the usury scheme described above.”) The Commonwealth need not 

plead, as Rees suggests, that Rees personally collected on usurious loans; he controlled the 

enterprise which did so at his direction. 

 Rees repeats the mantra of the other Defendants, that the unlawful conduct alleged was 

only the provision of mere business services, noting that service providers do not generally 

control enterprises. Rees Mem. 32-34. But Think Finance and its various LLCs were not, 

according to the FAC, mere service providers to the nominal lenders. To the contrary, the tribes 

were effectively providing a service to Think Finance. The FAC alleges that the “services” 

provided here were in actuality the instruments of a scheme to engage in illegal, usurious lending 

in Pennsylvania through the very disguise of being a “mere service provider.” That is, they were 

not services to a scheme but the instrumentality of the scheme itself. See, e.g., FAC ¶ 47-51.As 

previously discussed, questions regarding the true character of the services provided to the tribes 

are matters for discovery; they are not proper grounds for dismissal, since the Commonwealth 

has more than plausibly alleged that these services were not “innocent” but rather were the 

instrumentalities of illegal usurious lending. 

 Rees’ attacks Count One of the complaint under Section 911(b)(1) but that claim, too, is 

properly pled. As a principal in the racketeering activity, i.e., as the CEO directing the entities 

engaged in the scheme, he authorized the investment of those proceeds into other “enterprises,” 

including Think Finance’s spin-off company that he now heads, and GPL Serving, the off-shore 
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entity to which the Plain Green loans are all assigned. FAC ¶ 97. That is all that is required to 

plead a violation of Section 911 (b)(1). The Commonwealth does not argue that Rees violated § 

911(b)(1) because he received income from the illegal usurious lending, although he assuredly 

did, having publically bragged about the great increase in revenue wrought by his new scheme. 

FAC ¶ 52.  Rather it is that, as the CEO of Think Finance, Inc., he authorized investments into 

Elevate and GPL Servicing. 

 Finally Rees attacks the sufficiency of the Commonwealth’s allegations that he violated 

COA’s conspiracy provision Section 911(b)(4). Rees Mem. at 38-40. Here Rees once again 

primarily relies on the arguments of the TF Defendants that no racketeering activity has been 

alleged in that the conduct alleged were purportedly lawful business and banking services.  

 With respect to the UTPCPL, Rees complains that no allegation has been made as to what 

deceptive act he engaged in. Rees Mem at 17-19. Yet, clearly, as noted above, Rees directed the 

entire scheme, at the root of which was an effort to present an illegal loan product to 

Pennsylvania consumers as a lawful product. That is deceptive within the meaning of the 

UTPCPL which prohibits “fraudulent or deceptive conduct which creates a likelihood of 

confusion or of misunderstanding.” Id. 73 PA. C. S. § 201-2(4)(xxi). See NCAS of Del., LLC, 995 

A.2d at 443. 

 Under the UTPCPL, Pennsylvania courts have relied on the primary participation theory 

to hold individuals liable. See Moy, 535 A.2d at 1171; Donsco, Inc. v. Casper Corp., 587 F.2d 

602 (3d Cir. 1978) (recognizing personal liability for corporate officer’s participation in 

wrongful, injury-producing conduct); Wicks v. Milzoco Builders, Inc., 470 A.2d 86, 90 (Pa. 

1983). Liability is imposed on the Defendant as an actor in the tortious conduct, rather than as 

the owner of the defendant corporate entity. Id. Under comparable law under the FTC Act, 

Case 2:14-cv-07139-JCJ   Document 75   Filed 10/09/15   Page 121 of 124



 

106 

 

federal courts have ruled that an individual will be held personally responsible for corporate 

practices if he participated directly in those practices or had authority to control them. See FTC v. 

Amy Travel Service, Inc. 875 F.2d 564, 573 (7
th

 Cir. 1989) cert denied, 493 U.S. 954. 

  Likewise, as to Rees’ contention that the common enterprise theory has been 

inadequately alleged in connection with Dodd-Frank, Rees Mem. p. 21. The Commonwealth 

respectfully disagrees. The Commonwealth believes that it has fairly alleged “abusive acts and 

practices” within the meaning of 12 U.S.C. § 5531(d)(2)(a) in violation of 12 U.S.C. § 

5536(a)(1)(B) by the entities controlled by Rees, that Rees had such control, and directed such 

act, and that he did so knowing the wrongfulness of those acts. FAC ¶ 150(a-f). Once again, if 

the court deems it necessary, such allegations can be pled. 

 Defendant Rees attacks the Commonwealth’s allegations that he violated the FCEUA. 

Rees Mem. at 18-19. Here Rees primarily alleges that there is no allegation that Rees himself 

engaged in improper debt collection. This is not required. As Rees himself conceded, the Third 

Circuit has found that a general partner can be held liable for debt collection violations of the 

partnership. Pollice v. National Tax Funding, LP, 225 F.3d 379, 405 n. 29 (3d Cir. 2000). 

Albanese v. Portnoff Law Assocs., 301 F. Supp. 2d 389, 400 (E.D. Pa. 2004) (“Defendant 

Portnoff, the President of PLA whose duties include supervising the staff and the overall 

operations of the firm, occupies the precise position that the Pollice court held was exposed to 

individual FDCPA liability--that of a partner who exercises control over the affairs of a 

partnership that qualifies as a debt collector.”). 

 Wherefore, for all the above reasons, the Commonwealth of Pennsylvania, through its 

First Deputy Attorney General, Bruce R. Beemer, respectfully requests that the Court deny the 
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motions to dismiss of all the Defendants but for PayDay One, LLC. As for PayDay One, 

dismissal may be granted, without prejudice. 
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