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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA 

 
(1) ALABAMA-QUASSARTE TRIBAL 
TOWN, 
 
 Plaintiff, 
 
v. 
 
(1) THE UNITED STATES OF AMERICA,  
(2) SALLY JEWELL, Secretary of the United 
States Department of the Interior, 
(3) KEVIN K. WASHBURN, Associate Deputy 
of the Department of the Interior, 
(4) JACK LEW, Secretary of the Treasury, 
(5) MUSCOGEE (CREEK) NATION, 
 
 Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  
 
 
 No. 06-cv-558-RAW 
 
 Judge Ronald A. White 

 
RESPONSE TO MOTION TO DISMISS OF 

THE DEFENDANT MUSCOGEE (CREEK) NATION 
 

The Alabama-Quassarte Tribal Town (hereinafter the “AQTT”) has sufficiently 

plead its claim for accounting in this action and the Muscogee (Creek) Nation’s (hereinafter 

the “MCN”) Motion to Dismiss should be denied.  The MCN attack the AQTT’s Petition 

on three points.  MCN claim that (1) it has not waived sovereign immunity; (2) it is a 

necessary party that cannot be joined and (3) the claims are barred because of this Court’s 

prior rulings or laches.  However, the evidence shows that the MCN has voluntarily waived 

its sovereign immunity and can be joined to this case.  Moreover, the interests of the MCN 

are suspect since the MCN already transferred its interest in the Wetumka Project to the 

AQTT in 1980.  Finally, the claims are not barred by this Court’s previous rulings or laches.  

 In support of this response, the AQTT would show as follows: 
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I. STATEMENT OF THE CASE 

This controversy stems from the request by the AQTT for an accounting of its Trust 

assets from the United States.  As part and parcel to that request, the AQTT have 

continuously throughout the last fifty years requested the United States to recognize its 

beneficial ownership interest in 878.25 acres MOL of land in Hughes County, Oklahoma, 

commonly referred to as the Wetumka Project.    The AQTT pressed the United States to 

recognize that it owned the Wetumka Project because the land was purchased for the 

benefit of the AQTT and the AQTT have been managing the land for many, many years. 

This lawsuit was originally brought against Secretary of the Interior, the Assistant 

Secretary for the Bureau of Indian Affairs, the Secretary of the Treasury and the United 

States (hereinafter the “U.S. Defendants”) to provide the AQTT with an accounting of its 

trust assets, which included an inventory of its non-monetary assets, under federal law.  

The AQTT believed that the United States held the Wetumka Project and a Proceeds of 

Labor Account No. x702 (hereinafter “Proceeds of Labor Account”) in trust for its benefit. 

After the lawsuit was brought, the U.S. Defendants sought partial summary 

judgment on both claims, which was granted in part and denied in part on November 17, 

2008.  After that decision, the U.S. Defendants sought another motion to dismiss the 

remaining claim and the AQTT sought summary judgment on the remaining claim.  This 

Court denied the motion to dismiss and partially granted the motion for summary judgment 

by remanding the case to the U.S. Defendants for a reconsideration of the determination 

that the United States does not hold any assets in trust for the AQTT. 
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In looking at the November 17, 2008, this Court determined that the AQTT never 

obtained an interest in the Wetumka Project lands because the deed placed the land in trust 

for the MCN.  Additionally, this Court determined that there was insufficient information 

regarding the Proceeds of Labor Account to make any determination on a Motion to 

Dismiss.  [Dkt 50, Opinion and Order, p. 14]  With respect to the Wetumka Project lands 

This Court determined that  

(1) the lands were never transferred to the AQTT when it was deeded in 1942 [Dkt. 

50, Opinion and Order, p. 10]; 

(2) the claim to have the lands transferred to the AQTT accrued before August 13, 

1946, thus, the claim to transfer the Wetumka Project lands was subject to the 

Indian Claims Commission Act’s statute of limitations in 25 U.S.C. 70k (1976) 

[Dkt. 50, Opinion and Order, p. 10];  

(3) the claim was barred by the six year statute of limitations under 28 U.S.C. § 

2401(a) [Dkt. 50, Opinion and Order,  p. 11]; 

(4) the Quiet Title Act, 28 U.S.C. § 2409(a), barred the AQTT’s claim [Dkt. 50, 

Opinion and Order, p. 12]; and 

(5) the MCN were an indispensable party under Rule 19(b) [Dkt. 50, Opinion and 

Order, p. 14]. 

Thus, summary judgment was granted for the United States for the AQTT’s claim for 

recognition of its beneficial interest in the Wetumka Project.  The claim for an accounting 

of the Proceeds of Labor Account survived. 
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In looking at the September 21, 2010, this Court determined that the United States’ 

decision that it did not hold any assets for the AQTT in trust was arbitrary and capricious. 

[Dkt. 135, Opinion and Order, p. 2.]  This Court remanded the matter to U.S. Defendants 

to make a proper determination of the status of the account. [Dkt. 135, Opinion and Order, 

p. 2.]  It ordered the U.S. Defendants to compile a full and complete administrative record.  

[Dkt. 135, Order & Opinion,  p.2]  In determining the issue, this Court held that the cause 

of action accrued during the litigation because that was the first time the United States took 

“final agency action” determining that the AQTT did not have assets in trust.  [Dkt. 135, 

Opinion and Order, p. 11 and n.8].   Further, this Court determined that there the United 

States failed to take into consideration any evidence in making its determination.  [Dkt. 

135, Opinion and Order, pp. 21-22.]  

 On remand, the U.S. Defendants assigned the case to the IBIA.  In the IBIA, the 

MCN joined the case to protect its claimed interest in the Proceeds of Labor Account.  After 

compiling the full and complete administrative record, the United States filed its opening 

brief.  The MCN and the AQTT filed responses.  Eventually, the IBIA entered an order for 

additional briefing.  The United States, the AQTT and the MCN submitted responses to the 

additional briefing.  On October 23, 2014, the IBIA rendered a decision in favor of the 

MCN and held that the MCN not the AQTT were the owners of the related Proceeds of 

Labor Account.  [Exhibit 1, IBIA Decision.] 

 Upon review of the Administrative Record, the AQTT found a previously unknown 

MCN Resolution TR-81-12 (the “1980 Resolution”).  [Exhibit 2, 1980 Resolution.] This 

resolution is significant and was unknown to the AQTT prior to the IBIA remand. [Dkt. 
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174, Amended Complaint, ¶ 37.]   The 1980 Resolution transfers the Wetumka Project and 

the Proceeds of Labor Account to the AQTT.  The Resolution was delivered to the United 

States and promptly filed by the United States in its records.  [Exhibit 3, Index of the 

Administrative Record, Doc. No. 4178.]  It appears that the United States did not identify 

this document in any of the initial pleadings to this Court or produce the document prior to 

the IBIA proceedings. 

 After remand, and in light of that 1980 Resolution, the AQTT sought to amend the 

complaint to reargue that the Wetumka Project and the related Proceeds of Labor Account 

were transferred to the AQTT in the in light of this newly discovered evidence, which was 

never acknowledged by the United States.  This Court granted the Motion to Amend. 

 As part of the motion to amend the petition, the AQTT included the MCN because 

(1) it might claim an interest in the land [Dkt 174, Amended Complaint, ¶ 39] and for this 

Court’s review of the IBIA decision.  [Dkt 174, Amended Complaint, ¶¶ 40-41]   This 

Court granted the motion and the AQTT filed the Amended Complaint and served the 

MCN.    

For its answer, the MCN have sought to dismiss this case, or at least its involvement 

under Fed. R. Civ. P. 12(b)(1), 12(b)(6) and 19.  It seeks dismissal based on (1) a claim of 

sovereign immunity, (2) the inability of the AQTT to add the MCN as necessary party and 

(3) a statute of limitations and laches defense.  These claims fail and the MCN’s Motion to 

Dismiss should be denied. 
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II. ARGUMENT AND AUTHORITY 

A. The MCN Have Waived Sovereign Immunity  

  The MCN have voluntarily appeared in this case.  The MCN attempt to make a 

distinction between the remand from this Court to the U.S. Defendants and the proceedings 

in this Court.  However, there is no distinction, this Court retained jurisdiction over the 

case while on remand.  Moreover, the main claim brought by the AQTT that involves the 

MCN is a review of the IBIA decision for a determination of whether the decision was 

arbitrary and capricious.  The MCN cannot possibly claim that it did not waive its sovereign 

immunity with respect to the IBIA decision and deny this Court cannot the ability to review 

that decision.  The MCN voluntarily filed an answer brief and additional briefing in the 

remand matter.  Therefore, the MCN have voluntarily waived its sovereign immunity in 

this case.  That waiver extends to the ownership of the Proceeds of Labor Account and the 

underlying dispute over the Wetumka Project.  The issues are so interrelated that waiver of 

sovereign immunity to one has to be a waiver of sovereign immunity to the other. 

 “Indian tribes have long been recognized as possessing the common-law immunity 

from suit traditionally enjoyed by sovereign powers.” Santa Clara Pueblo v. Martinez, 436 

U.S. 49, 58, 98 S. Ct. 1670, 56 L. Ed. 2d 106 (1978) (citations omitted). Thus, in general, 

suits against Tribes are barred unless: (1) the Tribe unequivocally expresses a waiver; or 

(2) Congress abrogates the tribe’s immunity. Id.  

The standard for reviewing a motion to dismiss for subject matter jurisdiction 

pursuant to Fed.R.Civ.P. 12(b)(1) is set forth in Holt v. United States, 46 F.3d 1000, 1002-

03 (10th Cir. 1995).  In Holt,  the 10th Circuit Court of Appeals held that: 
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[M]otions to dismiss for lack of subject matter jurisdiction take 
two forms. First, a facial attack on the complaint's allegations 
as to subject matter jurisdiction questions the sufficiency of the 
complaint. In reviewing a facial attack on the complaint, a 
district court must accept the allegations in the complaint as 
true. 

 
Second, a party may go beyond allegations contained in the 
complaint and challenge the facts upon which subject matter 
jurisdiction depends. When reviewing a factual attack on 
subject matter jurisdiction, a district court may not presume the 
truthfulness of the complaint's factual allegations. A court has 
wide discretion to allow affidavits, other documents, and a 
limited evidentiary hearing to resolve jurisdictional facts under 
Rule 12(b)(1). 

 
Id. (Citations omitted.) 

Although the MCN allege there is no evidence of a voluntary waiver of sovereign 

immunity, the MCN cannot outrun its voluntary appearance in the remand proceedings and 

its request for affirmative relief.  In its “Answer Brief of the Muscogee (Creek) Nation,” 

the MCN stated: 

For the reasons set forth herein, the Muscogee (Creek) Nation 
respectfully requests the Interior Board of Indian Appeals to 
find and order that the Surface Lease Income Trust is the 
beneficial property of the MCN and not the AQTT. 
 

[Exhibit 4, Answer Brief of the Muscogee (Creek) Nation, p. 3.]  There is no way around 

the MCN’s request for affirmative relief.  Moreover, the MCN were well aware that the 

remand proceeding was linked to this case as it is cited this Court’s September 21, 2008 

Order and Opinion in its answer brief.  [Exhibit 4, Answer Brief of the Muscogee (Creek) 

Nation, pp. 1-2.] 

 The MCN’s reliance on Oklahoma Tax Comm’n v. Citizen Band Potowatomi Indian 

6:06-cv-00558-RAW   Document 185   Filed in ED/OK on 07/06/15   Page 7 of 13



8 
 

Tribe, 498 U.S. 505 (1991) is misplaced.  In that case, the United States Supreme Court 

held that the State of Oklahoma could not bring counterclaims against the Citizen Band 

Potowatomi Indians without a valid waiver of sovereign immunity.  Id. at 509.  This does 

not reach the issues in the case here.  The MCN voluntarily entered an appearance and 

requested an affirmance of its ownership of the Wetumka Project and the Proceeds of Labor 

Account.   This is not a situation where the MCN sued the AQTT or the United States and 

there is some request for counterclaims.   

The MCN voluntarily entered this case and waived sovereign immunity. 

B. The MCN Can Be Joined 
 
 The MCN have voluntarily waived sovereign immunity and to the extent that it is a 

necessary party, it can be joined to the suit.  However, newly discovered facts show that 

MCN is only necessary for the review of the IBIA decision as it has already transferred its 

interest in the Wetumka Project and the Proceeds of Labor Account. 

C.  The MCN Are No Longer a Necessary Party 
 

 This Court previously ruled that the MCN were a necessary indispensable party to 

this case because the MCN had in interest in the Wetumka Project. [Dkt. 50, Opinion and 

Order, p. 12-13.]  However, the MCN, in its Motion to Dismiss, confirmed that it 

transferred its interest in the Wetumka Project and the Proceeds of Labor Account on 

October 18, 1980 to AQTT.  See [Dkt 182, MCN’s Motion to Dismiss, p. 13.]  Once it 

transferred its interest, the MCN did not have authority to deprive the AQTT of the property 

without the AQTT’s consent.  Therefore, MCN’s Resolution Nos. TR-96-10 and TR 96-

13 are of no force and effect.  Once the MCN directed the United States to immediately 

6:06-cv-00558-RAW   Document 185   Filed in ED/OK on 07/06/15   Page 8 of 13



9 
 

transfer title to the property and the Proceeds of Labor Account to the AQTT, the MCN’s 

authority ended.   

The MCN’s Resolution No. TR-81-12 was sufficient, in and of itself, to transfer title 

to the property as the U.S. Defendants only had the ministerial task of making a record of 

the transfer.   Resolution No. TR-81-12 identifies the land that is transferred and whom to 

transfer the land.  Under Federal regulation, a “[t]itle document is any document that affects 

the title to or encumbers Indian land and is required to be recorded by regulation or Bureau 

policy.”  25 CFR 150.2(l).  Moreover, Indian Land is  

… an inclusive term describing all lands held in trust by the 
United States for individual Indians or tribes, or all lands, titles 
to which are held by individual Indians or tribes, subject to 
Federal restrictions against alienation or encumbrance, or all 
lands which are subject to the rights of use, occupancy and/or 
benefit of certain tribes. For purposes of this part, the term 
Indian land also includes land for which the title is held in fee 
status by Indian tribes, and U.S. Government-owned land 
under Bureau jurisdiction. 
 

There can be little doubt that the Wetumka Project is Indian Land and that Resolution No. 

TR-81-12 was intended to affect the title to that Indian Land.  Thus, it is sufficient to be a 

title document and transferred the MCN’s beneficial interest in the land to the AQTT.  

Further, the resolution was properly filed with the United States as it was included in the 

Administrative Record by the United States before the IBIA on remand.  [Exhibit 3, Index 

of the Administrative Record, Doc. No. 4178.]  Therefore, the 1980 Resolution, in and of 

itself, was sufficient to transfer title.     

 In support if this, the United States Supreme Court has recognized Indian tribes as 

distinct, independent political communities, qualified to exercise many of the powers and 
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prerogatives of self-government. Plains Commerce Bank v. Long Family Land & Cattle 

Co., 554 U.S. 316, 327, 128 S.Ct. 2709, 2718 (2008)  “Indian tribes are ‘domestic 

dependent nations’ that exercise ‘inherent sovereign authority.” Michigan v. Bay Mills 

Indian Cmty., 134 S.Ct. 2024, 2030 (2014)(quoting Oklahoma Tax Comm’n v. Citizen 

Band Potawatomi Tribe of Okla., 498 U.S. 505, 509, 111 S. Ct. 905, 112 L. Ed. 2d 1112 

(1991)).  The individual Tribes retain their sovereign authority until Congress provides 

otherwise.  Id. (emphasis added.)  Each Tribe has regulatory, taxing and other inherent 

power that “centers on the land held by the tribe and on tribal members within the 

reservation.” Id.  Thus, no one Tribe can be declared greater than another as each are 

sovereigns in their own right.  Thus, once the MCN completed the transfer to the AQTT as 

sovereigns, the United States could not simply ignore the transfer.  The MCN and the 

AQTT are sovereigns and can act as sovereigns, including the transfer of lands, unless and 

until Congress provides otherwise.  Once the MCN transferred the property and sent the 

1980 Resolution to the United States for recording the transfer was complete. 

Only Congress could unilaterally act to undo the transaction.  Otherwise, in order to 

“rescind” the transfer, the AQTT had to be a part of that transaction.  Once the MCN 

transferred the property to the AQTT, the MCN was powerless to undo that transaction 

unilaterally because both are sovereigns in the eyes of the United States, no matter the 

underlying Tribal relationship.  Thus, for the MCN to regain the property by a later 

resolution, The AQTT would have to consent to that transaction.  MCN Resolutions No. 

TR-96-10 and TR 96-13 do not contain any agreement of the AQTT, because there is none, 

and therefore, are not sufficient to divest title to the Wetumka Project from the AQTT. 
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D. The Claims Are Not Barred By This Court’s Prior Rulings or Laches 

The AQTT’s claims are not barred by this Court’s prior rulings of laches because 

the statute of limitations did not begin to run until the United States claimed that it did not 

hold land in trust for the AQTT, which occurred during the case.  In addition, the 1980 

Resolution is new evidence not previously known by the AQTT and therefore, the claim 

did not accrue until it was produced in this case.  Finally, laches is inapplicable to this case, 

as the MCN sufficiently transferred its interest in the Wetumka Project and the related 

Proceeds of Labor Account.  The AQTT simply seek the U.S. Defendants to complete the 

ministerial act of recognizing its interest.  In fact, laches applies to the MCN as it waited 

over ten years to attempt to rescind the 1980 Resolution. 

  The standard of review on a motion to dismiss for failure to state a claim upon 

which relief can be granted under Fed. R. Civ. P. 12(b)(6) is judged on whether “[a] 

complaint will survive [] if it alleges a plausible claim for relief.”  Dias v. City of Denver, 

567 F.3d 1169, 1178 (10th Cir. 2009).   “The complaint must give the court reason to believe 

that this plaintiff has a reasonable likelihood of mustering factual support for these claims.” 

Ridge at Red Hawk, L.L.C. v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007) (emphasis 

in the original).  Further, for the purposes of a motion to dismiss, the court must take all 

the factual allegations in the complaint as true.  Timpanogos Tribe v. Conway, 286 F.3d 

1195, 1204 (10th Cir. 2002). 

 This Court’s November 17, 2008 Order & Opinion regarding the various statute of 

limitations is inapplicable.  The Court discussed two statute of limitations under the Indian 

Claims Commission Act, 25 U.S.C. § 70k (1976) and 28 U.S.C. 2401(a).  However, neither 
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of these statutes are applicable because, as this court determined, the issues in this case did 

not arise until after the filing of this suit.  This Court has already determined that United 

States did not make an administrative decision that the AQTT did not hold any assets until 

after the start of the case.  [Dkt. 135, Order & Opinion, pp 10-12 and n.8].  Thus, the claim 

for the accounting is timely and this Court can determine the effectiveness of the 1980 

Resolution. 

 Additionally, the AQTT did not learn about the 1980 Resolution until it was 

produced in by the United States.  [Dkt. 174, Amended Complaint, ¶ 37.]  Thus, the claim 

did not accrue until it was aware of the United States breach, which was after the lawsuit 

started. 

 The MCN also do not address the timeliness of this Court’s review of the IBIA 

Decision.  Certainly, the six year statute of limitations under 28 U.S.C. 2801(a) has not run 

on a decision rendered in October 2014. 

 Finally, the doctrine of laches would apply to the MCN, not the AQTT.  As 

explained by the MCN,  

Laches may be found, however, where a party, having 
knowledge of the relevant facts, acquiesces for an 
unreasonable length of time in the assertion of a right adverse 
to his own .… A party must exercise reasonable diligence in 
protecting his rights…. 

 
Jicarilla Apache Tribe v. Andrus, 687 F.2d 1324, 1338 (10th Cir. 1982)(emphasis added; 

citations omitted).  The MCN explain in detail that the 1980 Resolution was public 

knowledge within the MCN and it did nothing for more than fifteen years before enacting 

TR-96-10 and TR 96-13.  [Dkt. 182, Brief in Support of the Motion to Dismiss of the 
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Muscogee (Creek) Nation, pp. 2 and 13.]  Besides the fact that the MCN could not act 

unilaterally, the MCN waited too long to rescind its resolution.  

III. CONCLUSION 

   The AQTT have sufficiently plead its claims.  The MCN have waived sovereign 

immunity with respect to the claims in this case.  Thus, the Motion to Dismiss must be 

denied. 

Respectfully submitted this 6th day of July, 2015, 

/s/Eugene K. Bertman                          
 EUGENE K. BERTMAN, OBA#19406 

McCormick & Bryan, PLLC 
2529 S. Kelly Ave., Suite A 
Edmond, OK 73013 
Tel: (405) 225-2300 
Fax: (405) 225-2301 
Attorneys for Plaintiff 
 

CERTIFICATE OF SERVICE 

 I hereby certify that, on July 6, 2015, I caused the attached document to be 
electronically filed with the Clerk of Court using the CM/ECF system and electronically 
served on the following: 
 
Keith B. Bartsch 
Attorney for the Muscogee (Creek) Nation 
 
Jody H. Schwarz 
Attorney for the United States, Sally Jewell, Kevin Washburn, and Jack Lew 
 
        
      /s/Eugene K. Bertman                         
 
      Eugene K. Bertman 
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