
IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

 
WILLIAM S. FLETCHER, et al.,   ) 
      ) 
  Plaintiffs,    ) 
      ) 
  v.    )  Case No. 02-CV-427-GKF-PJC 
      ) 
THE UNITED STATES OF AMERICA,  ) 
et al.,       ) 
      ) 
  Federal Defendants.   ) 
 

FEDERAL DEFENDANTS’ RESPONSIVE BRIEF ON THE MERITS 
 
 The United States of America, the Department of the Interior, Sally Jewell (in her official 

capacity as Secretary of the Interior), the Bureau of Indian Affairs, and Kevin Washburn (in his 

official capacity as Assistant Secretary – Indian Affairs, United States Department of the 

Interior) (collectively, “Federal Defendants”), hereby respond to Plaintiffs’ Opening Brief on the 

Merits [ECF No. 1262] (“Plaintiffs’ Brief”).  Plaintiffs’ Brief correctly recognizes that they can 

bring their present claim for an accounting only with respect to funds that are held in trust for 

them by Federal Defendants.  Plaintiffs’ Brief also finally concedes, as it must, that the trust 

funds at issue in (or at least related to) this case are only held in two possible accounts -- the 

Osage tribal trust account or Individual Indian Money (IIM) accounts.  Still, although Plaintiffs 

acknowledge that the Osage tribal trust account only contains funds held in trust for the Osage 

Nation, they nonetheless appear to seek an accounting thereof while also making clear that they 

are not seeking an accounting of the funds held in trust for them in their IIM accounts.  Because 

Plaintiffs bring a claim for an accounting only with respect to a trust account that is not held for 

them, their claim must necessarily fail.  Finally, even if Plaintiffs could bring a claim for a 

general “accounting” that is not tied to any particular accounts that may be held in trust for them 
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by Federal Defendants, that “accounting” has already been provided to them and is reflected in 

the Administrative Record.  

I. PLAINTIFFS CAN ONLY BRING AN ACCOUNTING CLAIM FOR FUNDS 
HELD IN TRUST FOR THEM BY FEDERAL DEFENDANTS 

Federal Defendants are only obligated by law to provide accountings for “account[s]”, 25 

U.S.C. § 162a(d)(5), that hold “funds”, 25 U.S.C. § 4011.  To state a claim for an accounting, 

plaintiffs have to identify the specific “[t]rust account[s]”, see 25 C.F.R. § 115.002, that need an 

accounting.  Despite the Tenth Circuit’s vagueness regarding the precise nature of Plaintiffs’ 

accounting claim, the remand is in accord with these principles -- only requiring an accounting 

for any funds actually held in trust for Plaintiffs by Federal Defendants.  On this point, even 

Plaintiffs appear to be in agreement.  

A. THE TENTH CIRCUIT’S REMAND 

The Tenth Circuit unequivocally held that Plaintiffs’ sole remaining claim in this case is 

for an accounting.  Fletcher v. United States, 730 F.3d 1206, 1208 (10th Cir. 2013) (indicating 

that this case now presents “only a single legal question:  Do Osage tribal member headright 

holders possess the legal right to seek an accounting from the Secretary of the Interior?”); see 

also Order dated March 31, 2015 [ECF No. 1247] at 1.  The Tenth Circuit answered this general 

question in the affirmative -- Plaintiffs do have the legal right to seek “an accounting.”  See id.  

However, the Tenth Circuit was less clear regarding what type of an accounting may be required, 

and for what account.  

The Tenth Circuit held that “[t]he 1906 Act [Act of June 28, 1906, Pub.L. No. 59-321, 34 

Stat. 539] clearly creates a trust relationship -- and not just a trust relationship between the 

federal government and the Osage Nation, but also between the federal government and the 
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individual Osage headright owners who are plaintiffs in this case.”  Fletcher, 730 F.3d at 1209.1  

Explaining further, the Tenth Circuit noted that, “[t]hough the language of the Act is both arcane 

and antiquated, after laboring through it there’s no question about this much.  The Act requires 

the government to collect royalties, place them ‘to the credit of’ each individual headright owner, 

and then disburse them to each individual headright owner on a quarterly basis, with interest.  

See 1906 Act § 4(1)-(2), 34 Stat. at 544.  A small slice of royalty income may be diverted to 

tribal operations, id. § 4(3), (4), but all else is ‘placed ... to the credit’ of headright owners and 

distributed to them personally.  In short, the 1906 Act imposes an obligation on the federal 

government to distribute funds to individual headright owners in a timely (quarterly) and proper 

(pro rata, with interest) manner.”  Fletcher, 730 F.3d at 1209.2  

In analyzing the 1906 Act, the Tenth Circuit acknowledged its distinction between rights 

                                                            
1 Federal Defendants argued that “Plaintiffs cannot state a claim for an accounting, as 
ownership of a headright does not create a trust relationship between headright holders and 
Federal Defendants.”  Federal Defendants’ Motion to Dismiss and Brief in Support [ECF No. 
1126] at 8.  For purposes of this remand, however, Federal Defendants accept, as they must, that 
this holding is currently the law of the case. 

2 On these points, Federal Defendants have always been in agreement.  The disagreement 
which was a subject of Federal Defendants’ last motion to dismiss was whether this distribution 
requirement could properly be termed a “trust relationship.”  In the alternative, Federal 
Defendants argued that even if there were any trust relationship, it “would be of little use to 
Plaintiffs” as it could not support the type of accounting that Plaintiffs then appeared to seek -- 
essentially a tracing of headright ownership to support some potential future cause of action for 
improperly allowing such an ownership change.  See ECF No. 1126 at 11.  On the specific point 
regarding the type of information contained in an accounting, the Tenth Circuit agreed.  Fletcher, 
730 F.3d at 1215 (“To say that the plaintiffs have a right to an accounting, then, is . . . not to say 
it must disprove through a title search or otherwise any breach of trust theory the plaintiffs may 
later choose to posit.  Neither does the plaintiffs’ accounting right necessarily mean that they will 
even be able to attack through collateral litigation headright transfers long ago approved 
according to statutorily prescribed processes -- processes that already have in place means for 
objectors to challenge proposed headright transfers.”). 
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held by the tribe, and rights held by individual tribal members (such as Plaintiffs).  See Fletcher, 

730 F.3d at 1207-09.  This is of course allowable because “traditional trust principles cannot 

displace what statutes and regulations mandate,” and “Congress enjoys considerable latitude in 

deciding how to organize and manage Native American trusts and it is permitted to ‘structure the 

trust relationship to pursue its own policy goals’ -- sometimes by establishing a full blown trust 

relationship with all the attendant fiduciary duties we’re familiar with from the common law and 

equity, but sometimes also by ‘establish[ing] only a limited trust relationship to serve a 

narrow[er] purpose’.”  Id. at 1208 (quoting United States v. Jicarilla Apache Nation, -- U.S. --, 

131 S.Ct. 2313, 2324-25 (2011)).  

In this light, the Tenth Circuit held that, “[o]f course, the government must account, 

answer or explain itself to someone, and the plain language of the statute seems to tell us who:  

to the tribe when the funds are held ‘for [its] benefit,’ and to individual tribal members when the 

funds are held ‘for [their] benefit’.”  Fletcher, 730 F.3d at 1209; see also Order dated March 31, 

2015 [ECF No. 1247] at 1.  Accordingly, the Tenth Circuit noted that the question as to whether 

“[Plaintiffs’] trust funds are deposited in a bank pursuant to 162a(a)” -- i.e., whether the funds at 

issue are in fact held in trust for Plaintiffs’ benefit -- was subject to factual exploration on 

remand.  Fletcher, 730 F.3d at 1214 (emphasis added).  The Tenth Circuit’s discussion of an 

accounting on remand was only “[a]ssuming that hurdle is overcome . . . .”  Id.  

The Tenth Circuit’s remand thus requires an accounting for funds that are in fact held in 

trust for Plaintiffs.  As discussed below, given the structure of the 1906 Act, funds derived from 

headright payments would only be held in trust for individuals in IIM accounts after distribution 

from the Osage tribal trust account.  While the Tenth Circuit correctly noted the “obligation on 

the federal government to distribute funds to individual headright owners in a timely (quarterly) 
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and proper (pro rata, with interest) manner,” Fletcher, 730 F.3d at 1209, that obligation is not 

part of any accounting on remand, apart from an accounting for any accounts where funds are 

held in trust as a result of such a distribution.  

To the extent that ambiguity remains following the Tenth Circuit’s opinion, at least some 

of that appears to stem from misunderstandings regarding positions taken by Federal Defendants 

and this Court.  For example, the Tenth Circuit stated that “the district court’s alternative 

interpretation invites a strange, maybe even absurd, result.  Under the district court’s reading, the 

government’s accounting obligations extend only to trust fund deposits but not withdrawals.  The 

Secretary has to account to headright owners for what goes into their trust fund, but not what 

comes out.  But what could possibly be the point of that?”  Fletcher, 730 F.3d at 1212.  It seems 

unlikely that this was this Court’s interpretation, and it was not an interpretation advanced by 

Federal Defendants.  Consistent with the Tenth Circuit’s opinion, an accounting duty exists only 

when there are trust fund deposits, as only then would there be “trust funds [that] are deposited in 

a bank pursuant to section 162a(a)].”  Id. at 1214.  In that case, the accounting duty would apply 

to both deposits and withdrawals associated with that account.  Id. at 1215 (“To say that the 

plaintiffs have a right to an accounting, then, is to say that it must give some sense of where 

money has come from and gone to -- not to say it must disprove through a title search or 

otherwise any breach of trust theory the plaintiffs may later choose to posit.”).  

Similarly, the Tenth Circuit appears to have misunderstood when it stated that, “[u]nder 

the district court’s reading of the law, even the Nation must be denied a full accounting of its 

funds -- the court’s interpretation, after all, applies to all Native American trust funds, tribal as 

well as individual.  Yet, even the government itself has never taken so bold a position.”  Id. at 

1212.  That is because Federal Defendants’ position -- and we believe the position of this Court -
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- is only that Plaintiffs must be denied an accounting when that duty is instead owed to the Osage 

Nation, just as the Osage Nation must be denied an accounting when that duty is instead owed to 

Plaintiffs.  A position confirmed by the Tenth Circuit.  Id. at 1209 (“Of course, the government 

must account, answer or explain itself to someone, and the plain language of the statute seems to 

tell us who:  to the tribe when the funds are held ‘for [its] benefit,’ and to individual tribal 

members when the funds are held ‘for [their] benefit’.”).  

B. PLAINTIFFS’ BRIEF 

Plaintiffs’ Brief is largely in accord with supporting a limitation of their accounting claim 

to any funds held in trust for them by Federal Defendants.  Although Plaintiffs’ Brief suffers 

from significant ambiguities in this regard.  

Plaintiffs’ Brief repeatedly refers to “trust funds” or “funds held in trust” (or similar 

phrasing) as the basis for an accounting.  See, e.g., Plaintiffs’ Brief at 1, 2, 4, 6, 7, 10, 11, 13, 15.  

Yet Plaintiffs fail to clearly identify what account they claim contains funds held in trust for 

them and for which they can seek an accounting.  This is despite Plaintiffs’ acknowledgement 

that the Tenth Circuit limited the accounting on remand, as a factual matter, to instances where 

“their trust funds are deposited in a bank pursuant to section 162a(a),” Plaintiffs’ Brief at 7 

(quoting Fletcher, 730 F.3d at 1214) (emphasis added), and describing this as a “roadblock 

interfering with Plaintiffs[’] right to an accounting,” id. at 6.  Significantly, however, Plaintiffs 

finally acknowledge that there can only be two types of accounts to discuss in this case:  

Technically, Plaintiffs’ trust funds are held -- depending on whether its pre or post 
distribution -- in one of two 162a(a) accounts.  Before distribution, the funds 
begin as a part of the 162a(a) account that houses the Osage Mineral Estate.  A[t] 
some point those funds are segregated and the royalty amount to each headright 
owner is calculated, but the funds remain in that account until ultimately 
distributed.  Some distributions -- very few -- are made by direct check to 
headright owners.  The vast majority, however, are transferred into Individual 
Indian Money (herein “IIM”) 162a(a) accounts, although Plaintiffs do not 
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challenge the management of the funds after they are placed in IIM accounts. 

Plaintiffs’ Brief at 15.  See also, e.g., ECF No. 1213-3 at 555, 556, 558, 560 (establishing as a 

factual matter that funds are held in trust for the Osage Nation and then distributed directly to 

Plaintiffs’ IIM accounts on a quarterly basis).3  

Plaintiffs now appear to focus only on the Osage tribal trust account.  Yet Plaintiffs 

acknowledge that the tribal trust account holds “funds belonging to the Osage tribe” under the 

1906 Act.  Id. at 4 (quoting the 1906 Act; emphasis removed).  They also state that the 

Administrative Record demonstrates that “Plaintiffs’ trust funds are held before distribution as a 

part of the 162a(a) account:  United States Treasury Account No. PL 7386706, a segregated 

portion of the Osage tribal trust account.”  Id. at 7 (emphasis added); see also id. at 15 (calling 

this the “pre . . . distribution” account).  However, without explanation, Plaintiffs immediately 

move on to conclude that, “[a]s such, Plaintiffs are entitled to an accounting.”  Id. at 7.  Although 

Plaintiffs’ argument is not entirely clear, it appears that Plaintiffs remain confused by the term 

“segregation” (and its variants).  As the Administrative Record shows, and discussed further 

below, “segregation” and “distribution” occur together such that there is no separate “segregated: 

tribal trust account.  Rather, there is just one tribal trust account related to this case, and funds 

are “segregated” from this account when they are “distributed” to headright holders on a 

quarterly basis.  

II. PLAINTIFFS CANNOT BRING AN ACCOUNTING CLAIM FOR THE TRIBAL 
TRUST ACCOUNT 

Plaintiffs’ Brief fails to articulate a clear argument for an accounting of the tribal trust 

account, although large parts of this brief nonetheless now appear to seek this relief.  But 
                                                            
3 Due to its size, the Administrative Record for this case was filed in four parts at ECF No. 
1212.  Cites to the Administrative Record refer to the ECF page number for each part. 
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Plaintiffs cannot seek an accounting of the tribal trust account.  First, and most significantly, that 

account is not held in trust for Plaintiffs.  Moreover, this case has never been about the tribal 

trust account, and Plaintiffs cannot properly recast their claims now.  

A. THE TRIBAL TRUST ACCOUNT IS NOT HELD IN TRUST FOR 
PLAINTIFFS 

As noted above, the funds in the tribal trust account are held in trust for the Osage Nation 

(formerly known as the Osage Tribe).  See, e.g., Plaintiffs’ Brief at 4, 7; see also ECF No. 1212-

1 at 7, 25 (Agreement dated Oct. 14, 2011, between the United States and the Osage Tribe 

[“Tribal Trust Agreement”] at §§ 2.p and 11.f).  Under the 1906 Act, these funds are largely 

destined for distribution to the headright holders.  See, e.g., Plaintiffs’ Brief at 5, 7; Fletcher, 730 

F.3d at 1209.  This distribution occurs quarterly, see, e.g., Fletcher, 730 F.3d at 1209 (citing the 

1906 Act § 4(1)-(2)), although not before some portion “of [the] royalty income” is “diverted to 

tribal operations”, e.g., id. (citing the 1906 Act § 4(3), (4)); Plaintiffs’ Brief at 1.4  Upon 

distribution, these funds may then be held in trust for individuals such as Plaintiffs.  Before 

distribution, however, the funds are simply held in trust for the Osage Nation.  In other words, 

although Plaintiffs may be the eventual beneficiaries of the majority of funds held in trust for the 

tribe, the tribal trust fund is not itself held in trust for Plaintiffs.  See Osage Nation v. United 

States, 57 Fed. Cl. 392, 395 (2003) (holding that the Tribe, and not headright holders, is the real 

party in interest with respect to the Osage tribal trust account because the Tribe is the direct trust 

beneficiary).  

                                                            
4 As Federal Defendants have explained, see, e.g., Federal Defendants’ Brief Regarding the 
Scope of Accounting [ECF No. 1217] at 6, the amount available for quarterly distribution must 
also take into account things like deductions of gross production taxes.  See, e.g., Act of March 
3, 1921 at § 5, 41 Stat. 1249, 1250; ECF No. 1212-3 at 13-14. 
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The reason the Osage Nation is the “direct trust beneficiary” is because Plaintiffs have no 

right to, or ownership interest in, the Osage Mineral Estate itself.  See 1906 Act at § 3 (“[T]he 

oil, gas, coal, or other minerals covered by the lands for the selection and division of which 

provision is herein made are hereby reserved to the Osage tribe . . . .”) (emphasis added); see also 

Osage Tribe v. United States, 85 Fed. Cl. 162, 170 (2008) (holding that the Osage Tribe owns the 

mineral estate); Taylor v. Tayrien, 51 F.2d 884, 887 (10th Cir. 1931) (“The 1906 Act made no 

allotment of the mineral estate in the land; it remained tribal property”).5  

Plaintiffs’ rights (“known as ‘headrights’,” Plaintiffs’ Brief at 1) are limited to the right to 

receive these quarterly distributions in proportion to the number of headrights they own.  See 

Fletcher, 730 F.3d at 1209 (discussing the “quarterly” and “pro rata” nature of these headrights); 

see also Order dated March 31, 2015 [ECF No. 1247] at 1 (“Plaintiffs . . . hold headrights 

entitling them to receive royalties distributed from the Osage Nation’s mineral estate”).  

Plaintiffs have no right to control the use of the Mineral Estate, other than a collective ability to 

elect the Minerals Council, which is tasked with administering and developing the Mineral 

Estate.  See, e.g., 1906 Act at § 3 (“[L]eases for all oil, gas, and other minerals . . . may be made 

by the Osage tribe of Indians through its tribal council, and with the approval of the Secretary of 

the Interior, and under such rules and regulations as he may prescribe:  Provided, That the 

royalties to be paid to the Osage tribe under any mineral lease so made shall be determined by 

the Osage Tribal Council, subject to the approval of the Secretary of the Interior.”); Osage Tribe 

v. United States, 102 Ct. Cl. 545, 549 (1944) (“Under the allotment act of 1906, and its 

                                                            
5 Originally, the Mineral Estate was to eventually be allotted to the headright holders.  
Amendments to the 1906 Act in 1921, 1938, and 1978 extended the term until the Mineral Estate 
was reserved to the Osage tribe in perpetuity. 
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amendments in 1921, 1929, and 1938, . . . all allotted lands situated in the Osage Reservation . . . 

were allowed to be leased for oil and gas purposed by the Osage Tribe of Indians through its 

Tribal Council with the approval of the Secretary of the Interior”); id. at 551 (“The minerals, 

including oil and gas, were not made subject to allotment but were retained in Tribal ownership, 

the Tribe being given power to make mineral leases, with the approval of the Secretary of the 

Interior, and the royalties to go into the common funds of the Tribe which were held by the 

Government”); see also ECF No. 1212-1 at 2, 6-7 (Tribal Trust Agreement at §§ 1.d and 2.i, k, 

m, n, and o; noting that the Minerals Council “act[s] with respect to the Osage Mineral Estate on 

behalf of itself and Headright Holders”). 

B. THIS CASE HAS NEVER BEEN ABOUT THE TRIBAL TRUST 
ACCOUNT 

This case has always been limited to claims regarding headright payments, not the tribal 

trust account.  Thus, once this case was reduced to a claim for an accounting, any such 

accounting was limited to the funds distributed to Plaintiffs in their IIM accounts.  This is 

consistent with Plaintiffs’ Third Amended Complaint which makes clear that Plaintiffs are 

seeking an accounting of the distributions to the headright holders.  See, e.g., Third Amended 

Complaint [ECF No. 985-2] at ¶ 3 (“The Federal Defendants have also breached their statutorily-

imposed trusteeship obligations by failing to account to the Plaintiffs and putative class members 

as to the distribution of Osage mineral royalties”) (emphasis added); id. at ¶ 59(a) (“Federal 

Defendants have not accounted to the Plaintiffs for the distributions under the 1906 Act, § 4”) 

(emphasis added).  In fact, this Court has recognized that “this case is strictly distribution.  

Nothing before distribution, as I understand it, is part of this case.”  Transcript of Proceedings of 

September 10, 2009 [ECF No. 231] at 28-29 (emphasis added).  And, at that same hearing, 

Plaintiffs fully agreed with this Court’s observations, including the “dividing line” between this 
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case at the tribal trust case:  

With respect to the division of our case from the Osage Tribe case in the Court of 
Claims, we totally agree that the money that is collected by the estate is not part 
of this litigation.  It’s, however, segregated into a separate fund.  And it’s upon 
that segregation that it becomes part of this case.  That was functionally the 
dividing line that the Court of Claims developed, that I understand that your order 
also relied upon in denying the last motion -- the United States’ second motion to 
dismiss.  

Id. at 33 (emphasis added); see also Plaintiffs’ Response in Opposition to Federal Defendants’ 

Motion to Dismiss and Brief in Support [ECF No. 1144] at 14-15 and n.17 (Plaintiffs favorably 

citing this Court’s Order dated March 31, 2009 [ECF No. 79] at 10-11, including that “[t]he 

claims in this case focus on headright distributions only, not the Osage Nation tribal trust fund”) 

(emphasis added); id. at 2 (complaining of “Defendants’ failure to account under federal law, 

inter alia, 25 U.S.C. §§ 162a, 4011 & 4044, for their distribution of Section 4 Royalty 

Payments”).  

The “dividing line that the Court of Claims developed,” ECF No. 231 at 33, was similarly 

clear on this point.  “By definition, Osage tribal funds become individual moneys only after 

segregation and distribution . . . .”  Osage Tribe of Indians v. United States, 93 Fed. Cl. 1, 40 

(2010) (emphasis in original); see also id. (noting that Taylor, 51 F.2d at 891, “held ‘that the 

members of the tribe had no vested interest in the royalties and that [u]ntil they were placed to 

the credit of the individual Indian, they remained tribal funds’.”); Osage Tribe, 85 Fed. Cl. at 

170-71 (finding that headright holders have no “legally protectable interest” in funds held for 

them as an indirect beneficiary of the Osage trust funds); Osage Nation, 57 Fed. Cl. at 395 

(agreeing that “the Tribe, not the headright holders, is the direct trust beneficiary” of the Osage 

trust funds).  

Indeed, Plaintiffs previously explicitly disclaimed that they sought any accounting of the 
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tribal trust fund.  See Plaintiffs’ Response to the United States’ Brief Regarding the Proper Scope 

of Accounting for This Case [ECF No. 1221] at 3-4.  In a section titled “The United States’ 

Inaccurate And Bad Faith Assertion That Plaintiffs Seek An Accounting Of Osage Tribal Trust 

Funds,” Plaintiffs stated that “[t]he USA asserts ‘Plaintiffs now appear to be seeking for the first 

time an accounting of the Osage tribal trust funds or account(s)’.”  Id. at 3.  To which Plaintiffs 

responded, “[t]his simply is not the case, but instead a controversy of the USA’s own creation.”  

Id. at 4.  To be sure, even though made almost two months after the Administrative Record for 

this case was filed, this disclaimer appears to have been driven by Plaintiffs’ prior belief that a 

third type of account existed for which they could seek an accounting -- “Plaintiffs seek 

accounting of the ‘segregated fund’.”  Id.  As noted above, Plaintiffs now appear to finally accept 

that there is no third type of account.  See Plaintiffs’ Brief at 15.  This realization however, only 

appears to cause Plaintiffs to again change course, and again try to assert a claim for an 

accounting of the tribal trust account.  See id. at 19 (now asserting “that the Osage Tribal Trust 

Account is the Segregated Fund”) (emphasis in original).  As the Administrative Record makes 

clear, however, there is no act of “segregation” apart from “distribution” -- funds are distributed 

quarterly directly from the tribal trust account to Plaintiffs’ IIM accounts.  See, e.g., ECF No. 

1212-3 at 84, 85, 91, 93, 250, 251, 258, 260 (March 2007 and June 2009 quarterly distributions).  

Again, as noted above, Plaintiffs cannot seek an accounting of the tribal trust account because, as 

the courts have repeatedly acknowledged, that account is not held for them.  

Having failed to plead any claim for an accounting of the Osage tribal trust account, and 

indeed having previously disclaimed any such claim, Plaintiffs cannot now change course at this 

late date.  See Dalpiaz v. Carbon Cnty., Utah, 760 F.3d 1126, 1132 (10th Cir. 2014) (“Plaintiff 

waived any claim of retaliation by failing to plead such a claim in her complaint and by failing to 
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object when both opposing counsel and the district court characterized her FMLA claim as 

relying solely on an interference theory”).  

C. ANY ATTEMPT TO NOW BRING AN ACCOUNTING CLAIM FOR THE 
TRIBAL TRUST ACCOUNT MUST FAIL 

Because Plaintiffs have not and cannot advance a claim related to the Osage tribal trust 

account, there is no basis for Plaintiffs’ Brief to discuss many of the things they suggest may be 

missing from the accounting they claim to be owed.  For example, Plaintiffs’ Brief complains 

that the Administrative Record for this case lacks “meaningful detail even at a summary level, 

such as (i) a breakdown by income category of revenues collected for oil, for gas, for lease 

bonuses, or in respect of other property or rights, coupled with (ii) a transparent rendering of 

allocation of those categories of revenue to other sub-accounts within the Department of the 

Interior (‘DOI’) or Bureau of Indian Affairs (‘BIA’) sub-accounts held at the United States 

Treasury.”  Plaintiffs’ Brief at 13 (improperly quoting the Affidavit of S. Christopher Lopp at ¶ 

6, which was attached to Plaintiffs’ Brief as Exhibit 1).6  Similarly, Plaintiffs’ Brief complains 

that “the Administrative Record completely fails to identify the categories of income that it 

received during the accounting period.  Instead, it shows what purports to be a single, quarterly 

lump sum of trust income received from all sources[;]” and “fails to document adequately or to 

substantiate the amounts paid out of the tribal trust fund for statutorily allowable expenses or for 

other purposes or uses, prior to the determination of the trust fund’s [distributable net 

income][;]” and “provides no reconciliation of (i) amounts earned, (ii) amounts paid, and (iii) 

other income received and expenses incurred, from month to month.”  Plaintiffs’ Brief at 13-14 

(improperly relying on the Lopp affidavit at ¶¶ 6(A), (C), and (F)).  But each of these alleged 
                                                            
6 Plaintiffs’ submission of exhibits, and in particular Exhibit 1, is improper in this APA 
case, and is the subject of a contemporaneously filed motion to strike. 
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concerns relate solely to the management of the Mineral Estate, and/or an accounting for the 

tribal trust account.  As demonstrated above, Plaintiffs do not (and cannot) seek an accounting of 

these details because neither the Mineral Estate nor the tribal trust account are held in trust for 

Plaintiffs.  Thus, these concerns are beyond the scope of this case.  

Perhaps Plaintiffs are attempting to argue that although the funds in the tribal trust 

account are “funds belonging to the Osage tribe,” Plaintiffs’ Brief at 4 (quoting the 1906 Act), 

because most of the funds will eventually be distributed to the Plaintiffs, that creates a beneficial 

right that allows Plaintiffs to demand an accounting of the tribal trust fund, as well as the Tribe.  

If so, that argument cannot be clearly discerned from Plaintiffs’ Brief.  Indeed, for perhaps this 

reason, Plaintiffs’ Brief fails to cite any authority for this unique proposition.  Nor could it be 

supported.  The Tenth Circuit’s statement that “the government must account, answer or explain 

itself to someone [--] to the tribe when the funds are held ‘for [its] benefit,’ and to individual 

tribal members when the funds are held ‘for [their] benefit’,” Fletcher, 730 F.3d at 1209, clearly 

does not contemplate a dual or parallel right to an accounting by two distinct sets of parties.  

Along these lines, the Tenth Circuit stated that Plaintiffs “are not entitled to information that only 

loosely relates to their own personal beneficial interests.”  Id. at 1215.  Indeed, the Tenth Circuit 

has long since held that, as headright holders, “[t]he individual Indian had only an inchoate right 

to receive his share of the net returns” at distribution.  Taylor, 51 F.2d at 887 (emphasis added).  

See also Osage Tribe, 93 Fed. Cl. at 40 (citing Taylor, 51 F.2d at 891).  

Moreover, this concept has been clearly rejected by the Court of Federal Claims in the 

case that set the “dividing line” between the present case and that tribal trust case.  In rejecting a 

motion to intervene filed by certain headright holders (who are presumably members of 

Plaintiffs’ class), that court specifically held that, for Osage tribal trust account, “the trust 
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relationship exists exclusively between the Tribe and defendant”:  

Proposed Intervenors are not a party to the trust relationship which exists between 
defendant and plaintiff.  Section four of the 1906 Act created a trust fund whereby 
“all funds belonging to the Osage tribe, and all moneys due, and all moneys that 
may become due, or may hereafter be found to be due the said Osage tribe of 
Indians, shall be held in trust by the United States.”  1906 Act, ch. 3572, § 4, 34 
Stat. 539, 544 (emphasis added).  In its prior opinions issued during the course of 
this litigation, this court has found that the 1906 Act created a trust relationship 
between plaintiff-Osage Tribe and defendant.  See, e.g., Osage II, 68 Fed. Cl. at 
330 (“The plain language of the Act of 1906 establishes a specific duty [on the 
part of defendant] to hold in trust all moneys due, now and in the future, to the 
Osage Tribe.”).  Moreover, the court has specifically found that the trust 
relationship exists exclusively between the Tribe and defendant.  Osage I, 57 
Fed.Cl. at 394-95 (addressing defendant’s argument that headright holders are the 
proper beneficiaries and finding that “the Tribe ... is the direct trust beneficiary”). 

Osage Tribe, 85 Fed. Cl. at 171 (emphasis in original).7  That court recognized that headright 

holders have “a direct and immediate interest” in the tribal trust fund, including “concerns over 

potential inequitable allocations to individual headright holders,” but noted that these are “intra-

tribal determinations.”  Id. at 170, 172-73.  

Under the 1906 Act, Plaintiffs are simply entitled to receive distributions from the tribal 

trust fund in a “timely” and “pro-rata” manner.  Fletcher, 730 F.3d at 1209.  Congress was well 

within its rights to choose to structure the 1906 Act in this manner.  “Congress enjoys 

considerable latitude in deciding how to organize and manage Native American trusts and it is 

permitted to ‘structure the trust relationship to pursue its own policy goals’.”  Fletcher, 730 F.3d 

at 1208 (quoting United States v. Jicarilla Apache Nation, -- U.S. --, 131 S.Ct. 2313, 2324-25 

                                                            
7 Plaintiffs are correct that, in the tribal trust case, the United States asserted that, given 
that the funds were largely distributed to the headright holders (and because the tribe was not 
asserting any claim of damage regarding those portions not distributed), the Osage Nation 
“lacked standing” to pursue those “damages” claims.  Plaintiffs’ Brief at 17 and 17 n.9.  That, of 
course, is not “Plaintiffs[’] claim here,” id. at 17 n.9, which is limited here to a claim for an 
accounting. 
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(2011)); see also Taylor, 51 F.2d at 887 (“In dealing with Indian questions, it must be 

remembered that the powers of Congress are plenary”).  “Congress may style its relations with 

the Indians [as] a ‘trust’ without assuming all the fiduciary duties of a private trustee, creating a 

trust relationship that is ‘limited’ or ‘bare’ compared to a trust relationship between private 

parties at common law.”  Jicarilla Apache Nation, 131 S. Ct. at 2323 (citing United States v. 

Mitchell, 445 U.S. 535, 542 (1980); and United States v. Mitchell, 463 U.S. 206, 224 (1983)).  

Because Plaintiffs have failed to develop any argument along these lines, they have not alleged 

that they may be owed any common law trust duties as a beneficiary of the tribal trust account.  

Nor could they.8  Plaintiffs cannot rely upon “inherent” or common law duties imposed on a 

private trustee to state a claim against Federal Defendants; instead, they must point to specific 

statues and regulations that “establish [the] fiduciary relationship and define the contours of the 

United States’ fiduciary responsibilities.”  Jicarilla Apache Nation, 131 S. Ct. at 2325 (quoting 

Mitchell, 463 U.S. at 224).  Without “a specific, applicable, trust-creating statute or regulation 

that the Government violated, . . . neither the Government’s ‘control’ over [Indian assets] nor 

common-law trust principles matter.”  Id. (quoting United States v. Navajo Nation, 556 U.S. 287, 

302 (2009)).  

Thus, while Plaintiffs may have some personal interest in how large the tribal trust fund 

                                                            
8 Moreover, this Court has already held that “even if plaintiffs could plead a freestanding 
common-law accounting claim or a cause of action arising under sections 162a, 4011, or 4044, 
they do not attempt to do so in their Third Amended Complaint.  Thus, the court would reject 
these arguments even if it were to consider them.”  Order dated March 31, 2015 [ECF No. 1247] 
at 5 n.3.  Nor can Plaintiffs fix this (or any other problem with their opening brief) at this late 
date.  “Because plaintiffs raise these arguments for the first time in their reply brief, the court 
need not consider them.  See Cahill v. American Family Mut. Ins. Co., 610 F.3d 1235, 1239 
(10th Cir. 2010) (citing Hill v. Kemp, 478 F.3d 1236, 1250-51 (10th Cir. 2007) (arguments first 
raised in a reply brief come too late)).”  Id. 
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is, because that fund is held in trust for the tribe, only the tribe has the right to seek an accounting 

of that fund.  Indeed, that is effectively what has happened.  As the parties and this Court have 

long been aware, the Osage Nation sought damages for breach of trust (and an accounting of its 

tribal trust account in aid of its damages claim) in the Court of Federal Claims.  Further, as noted 

above, the parties and this Court have long accepted the “dividing line” between that case and 

this one.  E.g., ECF No. 231 at 33.  That Court of Federal Claims case has since been settled.  

See, e.g., Plaintiffs’ Brief at 16; ECF No. 1212-1 at 2-30 (Tribal Trust Agreement).9  The 

settlement included a waiver that extended to all headright holders for any claim for an 

accounting of the tribal trust fund.  ECF No. 1212-1 at 11-14 (Tribal Trust Agreement at § 7).  

To be sure, that waiver constitutes yet another reason why Plaintiffs cannot now bring a claim 

for an accounting of the tribal trust account.10,11  However, as noted above, the fundamental 

                                                            
9 It is entirely unclear why Plaintiffs state that “[t]he settlement is expected to provide 
headright holders with a windfall payment of over one-hundred fifty-five thousand ($155,000) to 
each full headright share.”  Plaintiffs’ Brief at 18 n.10 (emphasis added).  The distribution of the 
tribal trust settlement to headright holders has long since occurred (on November 28, 2011), and 
this information has been fully provided to Plaintiffs through their IIM statements of account.  
See ECF 1212-3 at 424, 426. 

10 Plaintiffs attempt to rely upon the Tenth Circuit’s cursory discussion of the tribal trust 
settlement (where the Tenth Circuit appeared confused as to whether an accounting had been 
provided in that settlement, as opposed to accounting claims having been settled -- see Fletcher, 
730 F.3d at 1215-16).  Plaintiffs appear to argue that the waiver of a claim for an accounting of 
the tribal trust account, at least as applied to Plaintiffs, has been “doubly waived” in this 
litigation.  Plaintiffs’ Brief at 16-17.  But this misapprehends the proceedings before the Tenth 
Circuit.  Federal Defendants did waive this as a defense for purposes of affirming on appeal for 
any reason supported by the record on appeal, because the tribal trust settlement was not 
developed as part of that record.  Instead, Federal Defendants merely raised this issue on appeal 
only out of a duty of candor.  But the issue was not waived for remand purposes.  Indeed, Federal 
Defendants sought and obtained just such a clarification from the Tenth Circuit.  Compare 
Federal Defendants-Appellees Petition for Panel Rehearing at 1 (seeking rehearing “to the extent 
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reason why Plaintiffs cannot bring a claim for an accounting of the tribal trust account is because 

that account is not held in trust for Plaintiffs.  See Section II.A, supra.  

III. PLAINTIFFS DO NOT SEEK AN ACCOUNTING OF THEIR IIM ACCOUNTS 

The only other type of trust account at issue in this case are Plaintiffs’ IIM accounts.  See 

Plaintiffs’ Brief at 15.  Because Federal Defendants hold funds in these accounts in trust for 

Plaintiffs, the Tenth Circuit’s opinion allows an accounting claim for these accounts.  Fletcher, 

730 F.3d at 1209.  Of course, the settlement in Cobell was not before the Tenth Circuit at that 

time, so there is no discussion as to how that settlement of accounting claims may impact 

Plaintiffs’ ability to bring accounting claims here.12  There is no need to explore this further, 

however, as Plaintiffs now explicitly disclaim that they are seeking an accounting of Plaintiffs’ 

IIM accounts, as was the case in Cobell.  See Plaintiffs’ Brief at 15 (“Plaintiffs do not challenge 

the management of the funds after they are placed in IIM accounts”); id. at 16 (“Plaintiffs do not 

                                                                                                                                                                                                

that the panel intended its ruling to preclude Interior from raising that defense on remand”) with 
Order filed Dec. 5, 2013. 

11 Plaintiffs also raise a confusing “privity of contract” defense to this issue of the waiver of 
a claim for an accounting of the tribal trust account being applied to Plaintiffs.  See Plaintiffs’ 
Brief at 17-19.   Try as they may, Plaintiffs simply cannot distance themselves from the Osage 
Nation and/or Minerals Council because of the Minerals Council’s role in managing the Minerals 
Estate and acting on behalf of Headright Holders.  See 1906 Act at § 3; Osage Tribe, 102 Ct. Cl. 
at 549, 551; see also ECF No. 1212-1 at 6-7 (Tribal Trust Agreement at § 2.i, k, m, n, and o; 
noting that the Minerals Council “act[s] with respect to the Osage Mineral Estate on behalf of 
itself and Headright Holders”).  Moreover, to the extent that Plaintiffs wish to attempt to raise 
any question regarding the power of the Osage Nation and/or Minerals Council to bind them as 
headright holders (or, even, whether they meant to bind them, see Plaintiffs’ Brief at 18), they 
must first join them as a necessary and indispensable party under Fed. R. Civ. P. 19. 

12 Any claim for an accounting of Plaintiffs’ IIM accounts and associated funds has been 
waived and released in the Cobell litigation for all times prior to September 30, 2009.  See ECF 
No. 1212-1 at 95 (Cobell, Class Action Settlement Agreement [ECF. No. 3660-2] at 48). 
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challenge the management of funds as they exist inside their IIM accounts”).  

IV. PLAINTIFFS CANNOT BRING A CLAIM FOR A GENERALIZED 
“ACCOUNTING” OF THEIR DISTRIBUTIONS BUT, EVEN IF THEY COULD, 
SUCH AN “ACCOUNTING” HAS ALREADY BEEN PROVIDED 

As noted above, Federal Defendants are only obligated by law to provide accountings for 

“account[s]”, 25 U.S.C. § 162a(d)(5), that hold “funds”, 25 U.S.C. § 4011.  To state a claim for 

an accounting, plaintiffs have to identify the specific “[t]rust account[s]”, see 25 C.F.R. § 

115.002, that need an accounting.  Here, Plaintiffs have correctly identified the only two types of 

trust accounts that are held under 25 U.S.C. § 162a(a) -- the Osage tribal trust account and 

Plaintiffs’ IIM Accounts.  We have shown above, however, that they have no entitlement to an 

accounting for the former, and they bring no claim for an accounting of the latter.  See Sections 

II and III, supra.  Because Plaintiffs have run out of accounts, their claim for an accounting has 

similarly come to an end.  

Not surprisingly, however, Plaintiffs continue on.  Plaintiffs state that their “concerns are 

targeted on how the funds get to their IIM accounts, and into the hands of class members who 

receive checks directly from the government.”  Plaintiffs’ Brief at 16 (emphasis in original).  

Outside the context of an accounting for any particular account, however, this is not an 

accounting claim.  

Even if Plaintiffs could state an accounting claim for how “funds get to their IIM 

accounts,” separate and apart from an accounting of the IIM accounts themselves, the most this 

could encompass is information sufficient to determine whether Federal Defendants have met 

their obligation under “the 1906 Act . . . to distribute funds to individual headright owners in a 

timely (quarterly) and proper (pro rata, with interest) manner.”  Fletcher, 730 F.3d at 1209; see 

also id. at 1215 (“To say that the plaintiffs have a right to an accounting, then, is to say that it 

Case 4:02-cv-00427-GKF-PJC   Document 1266 Filed in USDC ND/OK on 09/09/15   Page 19 of 23



20 

 

must give some sense of where money has come from and gone to . . . .”).  The Administrative 

Record establishes that the Federal Defendants have indeed complied with this duty.  

Unsurprisingly, the distributions come from the tribal trust account and get to Plaintiffs’ IIM 

accounts by direct transfer between these accounts.  See, e.g., Plaintiffs’ Brief Regarding the 

Scope of Defendants’ Accounting Duty [ECF No, 1215] at 12 (quoting Cobell v. Kempthorne, 

569 F. Supp. 2d 223, 232 (D.D.C. 2008), for the proposition that “mineral estate proceeds 

destined for Osage headright holders are collected into a tribal trust fund and disbursed from that 

fund directly to individual headright owners”) (emphasis added)13; see also ECF No. 1212-3 at 

84, 85, 91, 93 (showing direct transfers from the tribal trust account to the named Plaintiffs’ IIM 

accounts for the March 2007 distribution).  Information relevant to the timely (quarterly) nature 

of these distributions has always been provided to Plaintiffs through their IIM statements of 

account.  See, e.g., ECF No. 1212-3 at 201, 202 (IIM statements of account for Messrs. Fletcher 

and Pratt for the September 2008 quarterly distribution).  Information about the pro rata nature of 

these distributions has similarly always been available to Plaintiffs (and, even if not accessed 

before, is certainly contained now within the Administrative Record).  The named Plaintiffs, like 

all Plaintiffs, know the number of headrights they each own.  See ECF No. 1212 at 23, 28 

(records of headright shares owned by Messrs. Fletcher and Pratt).  They have also been 

provided (through their Minerals Council) information on the total amount available for 

distribution each quarter and/or the amount available for distribution each quarter on a per 

                                                            
13 In this Cobell opinion cited by Plaintiffs, the District Court for the District of Columbia 
thought that the “mineral estate proceeds destined for Osage headright holders” did not pass 
“through the IIM system.”  Cobell, 569 F. Supp. 2d at 232, vacated by Cobell v. Salazar, 573 
F.3d 808 (D.C. Cir. 2009).  The Administrative Record for this case makes clear that was error -- 
the distributions from the tribal trust account are in fact made directly to the IIM accounts. 
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headright (full share) basis.  See, e.g., ECF No. 1212-3 at 483-84 (December 2012 quarterly 

distribution).14  This is sufficient to allow them to determine if the amounts they in fact received 

each quarter are correct.15  Or, as Plaintiffs put it, “to assure [themselves] that the trustee is not 

pocketing trust funds.”  Plaintiffs’ Brief at 15.  

CONCLUSION 

Plaintiffs’ claim for an accounting must fail, because they do not request an accounting of 

any account that it is in fact held in trust for them.  To the extent that Plaintiffs merely seek an 

“accounting” for the distributions to their IIM accounts in order to determine whether their 

distributions have been both timely and pro rata, that information has always been available to 

them.  Accordingly, Plaintiffs’ claim for an accounting should be denied, and this case should be 

dismissed with judgment in favor of Federal Defendants.  

 RESPECTFULLY SUBMITTED this 9th day of September, 2015.  

 
      JOHN C. CRUDEN 
      Assistant Attorney General 
       /s/ Joseph H. Kim    

                                                            
14 Of course, given that the total number of headrights is effectively constant at 2,229 (other 
than some rounding issues when shares were fractionated), it is a simple mathematical matter to 
calculate the total distribution amount from the payment per headright, or the reverse, or to 
calculate both based on the headright payment received and the number of headrights one owns.  
The Osage Minerals Council’s quarterly newsletter provides recipients with the distribution and 
per headright amounts, as well as the calculation.  See, e.g., ECF No. 1212 at 32, 38 (“Council’s 
Quarterly Report” section of the August and December 2013 Newsletters).  In addition, the 
Osage Nation also posts the quarterly per headright distribution amount on the Nation’s website. 

15 The IIM statements also plainly reveal whether “interest,” Fletcher, 730 F.3d at 1209, is 
paid on these distributions.  See ECF No. 1212-3 at 378, 382 (March 2011 IIM Statements of 
Account for William Fletcher and Charles Pratt).  Of course, that is only after distribution and, as 
noted above, “Plaintiffs do not challenge the management of the funds after they are placed in 
IIM accounts.”  Plaintiffs’ Brief at 15. 
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