
United States Court of Appeals 

For The Eighth Circuit 
No. 15-2375 and No. 15-3225 

 

 

Sheldon Peters Wolfchild; et al., 

 

 Plaintiffs-Appellants, 

 

and 

 

Erick G. Kaardal, Plaintiffs’ attorney;  

Mohrman, Kaardal & Erickson, P.A., Plaintiffs’ law firm, 

 

 Appellants, 

 

v. 

 

Redwood County, et al., 

 

 Defendants-Respondents. 

 

 

APPELLANTS’ PRINCIPAL BRIEF 
 

 

Erick G. Kaardal, 229647 

Mohrman, Kaardal & Erickson, P.A. 

150 South Fifth Street, Suite 3100 

Minneapolis, Minnesota 55402 

Telephone: (612) 341-1074 

Facsimile: (612) 341-1076 

Email: kaardal@mklaw.com 

Attorney for the Plaintiffs-Appellants 

and Appellant Erick G. Kaardal and 

Mohrman, Kaardal & Erickson, P.A. 

 

October 19, 2015 

 

Appellate Case: 15-2375     Page: 1      Date Filed: 10/20/2015 Entry ID: 4327988  



Attorneys for Defendants-Appellees: 

 

Corey J. Ayling 

MCGRANN & SHEA 

2600 U.S. Bancorp Center 

800 Nicollet Mall 

Minneapolis, MN 55402-7035 

 

Bradley Beisel 

David Krco 

BEISEL & DUNLEVY 

730 Second Avenue, S. Ste. 282 

Minneapolis, MN 55402 

 

Robert George Benner 

Jennifer Marie Peterson 

Ken Douglas Schueler 

DUNLAP & SEEGER 

P.O. Box 549 

Rochester, MN 55903-0000 

 

Michelle Christensen 

MURNANE & BRANDT 

30 E. Seventh Street, Suite 3200 

Saint Paul, MN 55101-4919 

 

Richard Alan Duncan 

Michelle Weinberg 

Christiana M. Martenson 

FAEGRE & BAKER 

90 S. Seventh Street, Suite 2200 

Minneapolis, MN 55402-3901 

 

Allan D. Eller (pro se) 

33991 Noble Avenue 

Redwood Falls, MN 56283 

 

Joseph F. Halloran 

Mary Magnuson 

Michael L. Murphy 

Sara K. Van Norman 

Jeffrey K. Holth 

JACOBSON & MAGNUSON. 

180 E. Fifth Street, Suite 940 

Saint Paul, MN 55101 

 

Zachary W. Peterson 

RICHARDSON & WYLY 

P.O. Box 1030 

Aberdeen, SD 57402-0000 

 

Nicholas Matchen 

Jessica E. Schwie 

JARDINE & LOGAN 

8519 Eagle Point Blvd, Suite 100 

Lake Elmo, MN 55042-0000 
 

 

 

 

 

 

Appellate Case: 15-2375     Page: 2      Date Filed: 10/20/2015 Entry ID: 4327988  



i 
 

SUMMARY OF THE CASE 

 These cases are consolidated with Case No. 15-1580.  Appellants and their 

attorneys are appealing from District Court Orders (i) sanctioning Appellants and 

their attorney and awarding Appellees all their attorney fees of $281,906.34, (ii) 

requiring Appellants to post a $200,000 appellate cost bond and (iii) refusing to 

take judicial notice of Appellee Lower Sioux Indian Community’s corporate 

charter which contains a clause held to waive sovereign immunity.  The District 

Court Orders should be reversed.  Statutory and caselaw authority fully supported 

Appellants’ (i) claims under Oneida I and Oneida II, (ii) arguments against 

application of the Sherrill affirmative defense of laches and (iii) arguments against 

Appellee Lower Sioux Indian Community’s sovereign immunity affirmative 

defense.  Moreover, procedurally, the District Court sanctioned Appellants and 

their attorneys sua sponte under either 28 U.S.C. §1927 or its inherent authority 

without first giving Appellants or their counsel any prior notice that the Court 

would enter such sanctions.  Furthermore, the $200,000 court ordered cost bond 

included estimates for damages not properly part of a cost bond.  Finally, the 

District Court should have taken judicial notice that the Appellee Lower Sioux 

Indian Community (the named defendant in this case) was a federal corporation, 

not a governmental entity, whose corporate charter contained a waiver of sovereign 

immunity.  We respectively request 45 minutes for oral argument.  
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CORPORATE DISCLOSURE STATEMENT 

 Under Federal Rule of Appellate Procedure Rule 26.1 and Local Rule 

26.1A, each of the named party Appellants is an individual and is not a corporate 

entity. Appellants, other than Sheldon Peters Wolfchild and Morris Pendleton, do 

not have a current interest in any corporation nor are otherwise affiliated with any 

corporate entity regarding this appeal. Wolfchild and Pendleton are current 

members of the federal non-profit membership corporation called the Lower Sioux 

Indian Community, an Appellee in this appeal.  Erick G. Kaardal is an individual 

and not a corporate entity.  Mohrman, Kaardal & Erickson, P.A. is a corporate 

entity and does not have a parent corporation.   
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JURISDICTIONAL STATEMENT 

 The United States District Court for the District of Minnesota issued (i) a 

June 9, 2015 Order (a) sanctioning Appellants, Appellants’ attorney Erick G. 

Kaardal, and Appellants’ law firm, Mohrman, Kaardal & Erickson, P.A. under 

Fed. R. Civ. P. 11 (“Rule 11”) and the Court’s inherent authority, (b) requiring 

Appellants to post a $200,000 cost bond under Fed. R. App. P. 7 (“Rule 7”) and 

(c) refusing to take judicial notice of Appellee Lower Sioux Indian Community’s 

corporate charter which contained a “sue and be sued” clause which has been held 

to waive sovereign immunity and (ii) a September 29, 2015 Amended Order 

ordering Appellants, Appellants’ attorney Erick G. Kaardal, and Appellants’ law 

firm, Mohrman, Kaardal & Erickson, P.A., to pay all of the reasonable attorney 

fees incurred by the Appellees in moving to dismiss and in moving for sanctions 

of $281,906.34.  The District Court acknowledged federal question jurisdiction of 

the underlying action under 28 U.S.C. § 1331. Under 28 U.S.C. § 1291, the Court 

of Appeals shall have jurisdiction of appeals from all final decisions of the district 

courts of the United States.  The Notices of Appeal were timely filed on June 25, 

2015 and October 1, 2015 respectively.   
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STATEMENT OF ISSUES 

I. 

 Whether the District Court erred in sanctioning Appellants, their counsel, 

and law firm, under Federal Rule of Civil Procedure 11, 28 U.S.C. § 1927, and the 

court’s inherent authority, by awarding Appellees all of the reasonable attorney 

fees and costs totaling over $282,000 when (i) all of Appellants’ legal arguments 

were “warranted under existing law” and “objectively reasonable” and (ii) the 

District Court failed to follow proper procedure in failing to (a) follow Rule 11 

procedures, (b) make factual findings necessary to support such sanctions and (c) 

give notice to either Appellants and their attorneys that the Court may sanction 

them under either 28 U.S.C. § 1927, and the court’s inherent authority. 

  Apposite Cases:  

 County of Oneida v. Oneida Indian Nation of N.Y., 470 U.S. 

226 (1985) 

 Saginaw Chippewa Indian Tribe of Michigan v. Granholm, 

No. 05-10296-BC, 2008 WL 4808823 (E.D. Mich., Oct. 22, 

2008). 

 Rosebud Sioux Tribe v. A & P Steel, Inc., 874 F.2d 550 (8th 

Cir. 1989). 

 McCarthy & Associates v. Jackpot Junction Bingo Hall, 490 

N.W.2d 156 (Minn. App. 1992). 

  Apposite Statutes and Constitutional Provisions: 

Act of Feb. 16, 1863, 12 Stat. 652 (1863 Act) 

Act of Mar. 3, 1863, 12 Stat. 819 

U.S. Const. Art. I, sec. 8, cl. 3. 

Fed. R. Civ. P. 11. 
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II. 

Whether the District Court erred by failing to grant Appellants’ motion for judicial 

notice of the Appellee Lower Sioux Indian Community corporation’s corporate 

charter, as a public document, where the corporate charter was filed with the Library 

of Congress since 1937, provisions of which contain a “sue and be sued” clause 

relevant to issues concerning tribal sovereign immunity. 

Apposite Cases: 

 Lustgraaf v. Behrens, 619 F.3d 867 (8th Cir. 2010).  

Apposite Statutes and Constitutional Provision: 

 Fed. R. Evid. 201. 

III. 

 

Whether the District Court erred by granting Appellees’ motion for an appeal bond 

under Federal Rule of Appellate Procedure 7 by incorporating damages when the 

appellate court has exclusive jurisdiction to award such damages under Federal Rule 

of Appellate Procedure 38. 

 Apposite Cases: 

In re Am. President Lines, Inc., 779 F.2d 714 (D.C. Cir. 1985). 

Tennille v. W. Union Co., 774 F.3d 1249 (10th Cir. 2014). 

Vaughn v. Am. Honda Motor Co., 507 F.3d 295 (5th Cir. 

2007). 

  Apposite Statutes and Constitutional Provisions: 

Fed. R. App. P. 7. 

Fed. R. App. P. 38. 
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STATEMENT OF THE CASE 

Appellants have filed briefs in the main appeal. This brief incorporates by 

reference the Statement of the Case filed in the consolidated appeal.  This 

Statement of the Case will highlight certain facts and issues relevant to these 

appeals.   

A. The District Court’s Reliance on the Prior Court of Federal 

Claims Litigation in Sanctioning Appellants Was Entirely 

Misplaced Because the Federal Circuit’s Dismissal Was Based on 

Defenses Unique to the United States. 

 

The District Court placed great reliance in its sanctions order on its finding 

that this case was filed in “bad faith” because the Federal Circuit had found that 

Appellants’ claims against the United States in the earlier Wolfchild litigation in 

the Court of Federal Claims were “without merit” and implying that the resolution 

of those issues had preclusive effect in the instant case. Addendum, p. 22.  If there 

is one fact that the Appellants wish to emphasize, it is this:  The issues decided in 

the prior Wolfchild litigation against the United States are completely different 

than the issues here.   

In order for Indian groups to sue the United States under the Tucker Act for 

violation of a federal statute, the Court must first find that the statutory violation 

on which the Indians are suing created a “money mandating duty” on the 

Government which would support a damage claim against the Government.  

Wolfchild v. U.S., 731 F.3d 1280, 1288-89 (Fed. Cir. 2013) (“Wolfchild IX”).  
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This “money mandating duty” defense is unique to actions against the United 

States.  The issue under the “money mandating duty defense” is not whether the 

Government official complied with a statutory directive.  The issue is whether the 

statutory directive created a money mandating duty for the official to comply with 

the directive.  Thus, because the Federal Circuit held that the first sentence of 

Section 9 of the 1863 Act did not create a “money mandating duty” for the 

Secretary to “set apart” the lands at issue, the Federal Circuit dismissed 

Appellants’ claim based on this first sentence.   

To be clear:  the issue in Wolfchild IX was whether the 1863 Act created a 

“money mandating duty” on the Secretary of the Interior to “set apart” the lands 

regardless of whether the Secretary in fact “set apart” the lands.   

More importantly, with respect to the second sentence of the 1863 Act 

stating that the lands are “unalienable” and “cannot be transferred” once “set 

apart,” the Federal Circuit further found that even if the Secretary had “set apart” 

the lands at issue, the Secretary had later “terminated” the process and sold the 

“set apart” lands to others.  As a result, even if the Secretary “set apart” the lands 

for the Mdewakanton Band but later sold them to private parties, Wolfchild IX 

held the statute of limitations with respect to any “money mandating duty” claim 

under the second sentence had long since run: 
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Claimants fare no better in their attempt to make out a claim based on the 

more absolute rights set forth in the statute's second sentence. Because 

those rights attach only to land that was “set apart” under the authority 

granted in the provision's first sentence, any such claim must be premised 

on affirmative actions taken under that authority. Act of Feb. 16, 1863, § 9, 

12 Stat. at 654. Claimants contend that the Secretary did in fact take the 

necessary steps to set apart land under the Act, focusing our attention on 

certain events in 1865. Specifically, they contend that the Secretary 

identified 12 sections of land for the loyal Sioux and withdrew them from 

public sale, which sufficiently “set apart” those lands to make the section's 

second sentence applicable. 

*** 

Those 1865 actions, however, cannot support a timely claim for relief, 

regardless of whether they could qualify as having “set apart” land under 

the Act. 

Wolfchild v. U.S. 731 F.3d 1280, 1292-93 (Fed. Cir. 2013)(“Wolfchild X”). 

 

 This analysis is critical here for two reasons.  First, the Court of Federal 

Claims does not have subject matter jurisdiction over a claim against the United 

States unless the Court first finds that the statute at issue creates a “money 

mandating duty” and that the claim is within the statute of limitations: 

If the court's conclusion is that the [statutory] source as alleged and pleaded 

is not money-mandating, the court shall so declare, and shall dismiss the 

cause for lack of jurisdiction, a Rule 12(b)(1) dismissal—the absence of a 

money-mandating source being fatal to the court's jurisdiction under the 

Tucker Act. 

Fisher v. U.S., 402 F.3d 1167, 1173 (Fed. Cir. 2005). 

 

This six-year statute of limitations is jurisdictional in nature. John R. Sand 

& Gravel Co. v. United States, 552 U.S. 130 (2008). Accordingly, the Court 

of Federal Claims lacks jurisdiction over claims that are not brought within 

the limitations period. 
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Hyde v. U.S., 336 Fed. Appx. 996, 998 (Fed. Cir. 2009). 

 

Second, while Appellants argue that the money mandating duty and statute 

of limitations issues are unique to suits against the United States and thus do not 

logically lend themselves to have any preclusive effect to third parties such as the 

Appellees, because the resolution of those issues in Court of Federal Claims 

deprives those Courts of subject matter jurisdiction, the Wolfchild decisions have 

no res judicata or collateral estoppel effect in this case.  Media Techs. Licensing, 

LLC v. Upper Deck Co., 334 F.3d 1366, 1369–70 (Fed.Cir.2003); Prakash v. 

American University, 727 F.2d 1174, 1182 (D.C. Cir. 1984). 

Simply put, the issues litigated in the prior Wolfchild litigation before the 

Court of Federal Claims have absolutely no legal effect on the issues before this 

Court.1  Despite this, the District Court placed great reliance on the Federal 

Circuit’s dismissal for lack of subject matter jurisdiction in justifying imposition 

of sanctions against Appellants on the sovereign immunity defense as discussed 

below.   

                                                 
1 It is also important to point out that the instant case was only brought after the 

conclusion of the Court of Federal Claims litigation because binding Supreme 

Court precedent barred Appellants from bringing these claims until after the Court 

of Federal Claims litigation concluded.  United States v. Tohono O'Odham Nation, 

131 S. Ct. 1723 (2011) 
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B. Appellants the Tribal Mdewakanton Band Have the Sole 

Possessory Right to the Lands at Issue Pursuant to the 1863 Act.  

 

In 1862, the Sioux Indians began a violent uprising in Minnesota against the 

white settlers. The United States Army crushed the uprising, revoked all Sioux 

treaties and took possession of all Sioux lands in Minnesota.  However, some of 

the Mdewakanton Band of Sioux Indians (“Mdewakanton Band”) remained loyal 

to the United States during the uprising.  In order to compensate these loyal 

Mdewakanton, Congress passed the 1863 Act. Section 9 of the 1863 Act 

authorized the Department of the Interior to “set apart” lands for the 

Mdewakanton Band: 

[T]he Secretary of the Interior is hereby authorized to set apart of the public 

lands, not otherwise appropriated, eighty acres in severalty to each 

individual of the before-named bands who exerted himself in rescuing the 

whites from the late massacre of said Indians. The land so set apart shall not 

be subject to any tax, forfeiture, or sale, by process of law, and shall not be 

aliened or devised, except by the consent of the President of the United 

States, but shall be an inheritance to said Indians and their heirs forever.2 

 

Under the 1863 Act, the Mdewakanton Band’s right to lands arises the 

moment the Secretary of the Interior has “set apart” the 12 square mile parcel of 

lands at issue for the Mdewakanton Band.  As detailed in the main brief, the 

historical record unequivocally demonstrates that the Secretary in fact “set apart” 

                                                 
2 As a result of the Sioux uprising, all Sioux Indians, including the Mdewakanton 

Band, were required to renounce “tribal” relations.  This is why the Lower Sioux 

Indian Community in the State of Minnesota is called a “Community” and not a 

“tribe.” 
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the lands in 1865 and thereafter the lands could not be “aliened or devised” from 

the Mdewakanton Band, “but shall be an inheritance to said Indians and their heirs 

forever.”3   

Indeed, the Federal Circuit recognized the Mdewakanton Band’s “more 

absolute rights”4 under the 1863 Act in both Wolfchild VI and Wolfchild IX: 

The 1863 statute provided that the property “shall not be aliened or devised, 

except by the consent of the President of the United States, but shall be an 

inheritance to said Indians and their heirs forever.” Id. That language 

clearly would have created an inheritable beneficial interest in the recipients 

of any land conveyed under the statute. 

 

Wolfchild v. United States, 559 F.3d 1228, 1241 (Fed. Cir. 2009) (“Wolfchild 

VI”). 

Because those rights attach only to land that was “set apart” under the 

authority granted in the provision's first sentence, any such claim must be 

premised on affirmative actions taken under that authority. Act of Feb. 16, 

1863, § 9, 12 Stat. at 654. 

 

Wolfchild IX, at 1292. 

 

 As set forth above and in the Amended Complaint, the historical record 

unequivocally demonstrates that the Secretary did in fact take the affirmative steps 

to “set apart” the lands and withheld them from public sale.  However, as a result 

                                                 
3 See, Amended Complaint, Ex.’s 1-3. 
4 Wolfchild IX at 1292. 

Appellate Case: 15-2375     Page: 23      Date Filed: 10/20/2015 Entry ID: 4327988  



10 

of local armed hostility to the Mdewakanton Band, the Secretary, in direct 

contravention of the 1863 Act, later sold the lands to private parties.5 

C. The Appellants’ Claim For Statutory Possessory Rights to the 

Lands at Issue Is Based On Federal Common Law Recognized In 

Oneida I And Oneida II and on Which No Federal Or State 

Statute Of Limitations Can Be Applied. 

 

To be clear, in Oneida I and Oneida II, the Supreme Court created a federal 

common law right of action for Indians to bring claims to lands on which the 

Indians asserted property rights either through aboriginal title or Congressional 

statute but which land was later taken away from the Indians (as Appellants allege 

here) or was even sold by the Indians themselves without prior Congressional 

approval (as occurred in all of the Sherrill doctrine cases Appellees cite).  Most 

importantly, the Court held in Oneida II that no statute of limitations is applicable 

to Indian federal common law claims: 

It would be a violation of Congress' will were we to hold that a state statute 

of limitations period should be borrowed in these circumstances. 

Oneida County, N.Y. v. Oneida Indian Nation of New York State (“Oneida II”), 

470 U.S. 226, 244 (1985). 

Appellants brought this case under their federal common law rights – not as 

a private right of action under the 1863 Act.  For Appellants’ purposes, the 1863 

Act simply provides the statutory support for the Secretary of the Interior to “set 

                                                 
5 See, Amended Complaint, Ex 4 and Ex. 5. 
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apart” the Appellants’ land which creates Appellants’ right to possession of said 

lands once “set apart” “forever.”  It is the federal common law claim established 

in Oneida I and Oneida II that establishes Appellants’ cause of action – not a 

private right of action contained within the 1863 Act or its progeny.   

D. The Sherrill Doctrine Laches Defense Only Applies to Indian 

Aboriginal Land Claims Made Under the Indian Non-

Intercourse Act by Indian Tribes Who Had Previously Sold 

Their Lands – Not to Congressional Statutes Granting Land to 

Specified Indians “Forever.” 

 

The instant case is different from Sherrill and its progeny in the Second 

Circuit cited by the Municipal and Landowner Appellees because all of those 

cases involved Indian land claims arising under the Indian Non-Intercourse Act 

and based on “aboriginal” title as opposed to lands specifically devised to an 

identifiable group of Indians by an Act of Congress. 

The District Court’s application of laches under the Sherrill doctrine 

invalidates what Congress did in the 1863 Act.  Congress in the 1863 Act devised 

that the lands be “set apart” to the Mdewakanton Band “forever.”  The District 

Court’s holding contradicts the plain meaning of the 1863 Act that the “set apart” 

lands are the Mdewakanton Band’s “forever.”  While the District Court in its 

laches analysis rejected this argument, Judge Thomas Ludington of the Eastern 

District of Michigan specifically adopted Appellants’ arguments in dismissing 

application of the Sherrill doctrine to an Indian land claim arising out of 
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Congressional treaties and statutes over 150 years old because the Indians’ land 

claim was based on a Congressional action and not the Indian Non-Intercourse 

Act asserting aboriginal rights.  Saginaw Chippewa Indian Tribe of Michigan v. 

Granholm, (E.D. Mich., Oct. 22, 2008, 05-10296-BC) 2008 WL 4808823, at 

pp.22-23.6 

Furthermore, courts have rejected application of the Sherrill doctrine at the 

motion to dismiss stage because of the factual issues involved:   

The reason for this conclusion comes from the context in which this 

argument appears. While the lines for this motion have been somewhat 

blurred, laches is analyzed under 12(b)(6). Since that rule generally 

precludes consideration of evidence outside the complaint and resolves all 

doubt in favor of plaintiff, it poses a nearly insurmountable obstacle to the 

facts-sensitive inquiry associated with laches. As aptly recognized by one of 

this court's contemporaries, laches is “ill-suited for a motion to dismiss for 

failure to state a claim.” 

Mishewal Wappo Tribe of Alexander Valley v. Salazar (N.D. Cal., Oct. 24, 2011, 

5:09-CV-02502 EJD) 2011 WL 5038356, at p.7 

Appellants made the same arguments below that Sherrill cannot be applied 

to land transferred pursuant to Congressional statute or at the motion to dismiss 

stage.  In its sanctions opinion, the District Court simply concluded that the 

invalidity of land claims more than 100 years old should be apparent to any 

                                                 
6 Ironically, Appellee Lower Sioux Indian Community’s current counsel 

represented the Saginaw Tribe in Saginaw Chippewa in successfully arguing that 

the Sherrill doctrine does not apply to Indian land claims based on land conveyed 

by treaty or statute.  
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competent attorney.  However, Appellants had legal support against application of 

the Sherrill laches affirmative defense because application of the laches defense 

would effectively repeal a Congressional statute as the court found in Saginaw 

Chippewa.   

E. Appellants Did Not Sue the Purported Sovereign Entity the 

“Lower Sioux Indian Community of Minnesota” – the Party that 

Answered the Complaint; Rather, Appellants Sued the 

Community’s Corporation, the “Lower Sioux Indian 

Community.”  

 

Appellants commenced this action against the record title holders to the 

various parcels of land.  In the Amended Complaint, Appellants specifically 

identified in a table each particular parcel on which Appellants were seeking 

possession setting forth the parcel number from the county records and the name 

of the entity identified in the county records as the owner of that particular parcel.  

Most importantly to this appeal, Appellants asserted claims seeking possession of 

Redwood County parcel no. 62-002-3040 in paragraph 52 of the Amended 

Complaint and parcel no. 62-011-1040 in paragraph 54.  The identified owner of 

each parcel is the “Lower Sioux Indian Community,” the exact name of the 

Appellee which Appellants sued (hereinafter “LSIC Corporation”).  After the 

decision on the motion to dismiss, but prior to the hearing on the Rule 11 motion, 

Appellants learned that the governmental “Lower Sioux Indian Community in the 

State of Minnesota” (hereinafter “Community”) created a corporation pursuant to 
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a corporate charter under 25 U.S.C. §477 (known as Section 17 Corporation) and 

specifically named the corporation the “Lower Sioux Indian Community” in the 

corporate charter.  Appendix, p.121. As set forth in the corporate charter, LSIC 

Corporation was created in 1935 to, among other reasons, hold title to lands.  

Appendix, p.122.  Appellants further learned that the LSIC Corporation’s 

corporate charter contained a “sue and be sued clause.”  Appendix, p.124.  The 

Minnesota Court of Appeals has held that this clause waived the LSIC 

Corporation’s sovereign immunity.  McCarthy & Associates v. Jackpot Junction 

Bingo Hall, 490 N.W.2d 156 (Minn. App. 1992). 

However, the entity Appellants sued, the “Lower Sioux Indian 

Community,” did not answer the Complaint or move to dismiss – the Community 

did, asserting sovereign immunity.  As set forth in Appellants’ briefs on the merits 

and as set forth below, the “Lower Sioux Indian Community” is the name of a 

“Section 17” Indian corporation the Community created.7   

Further corroborating that LSIC Corporation is the defendant in this case 

are the property tax records in Redwood County. 8  The property tax records for 

the two parcels identified in paragraph 52 and 54 of the Amended Complaint are 

                                                 
7 Under Section 17, codified at 25 U.S.C. §477, there is no requirement that the 

Indian corporations use the word “corporation” or “Inc.” in their name in order 

that third parties can identify what type of entity they are.   
8 “An appellate court may take judicial notice of a fact for the first time on 

appeal.”  Gustafson v. Cornelius Co., 724 F.2d 75, 79 (8th Cir. 1983). 
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available online on the Redwood County’s website at least as of October 19, 

2015.9  The website identifies the taxpayer/owner of each parcel as “Lower Sioux 

Indian Community” (i.e., the LSIC Corporation) with a mailing address of P.O. 

Box 308, Morton, Minnesota 56270 and a taxpayer identification number of 2950.  

Addendum, p.60-61. The Redwood County website also has property records for 

two properties owned by an entity identified as “Lower Sioux Indian Community 

of Minnesota”:  Parcel No.’s 65-16-4020 and 65-21-1020.10  Addendum, p.58-59.  

However, the “Lower Sioux Indian Community of Minnesota” has a different tax 

identification number than the “Lower Sioux Indian Community” and a different 

mailing address.  These publicly available tax records corroborate two facts:  (i) 

there are at least two “Lower Sioux” entities holding land in Redwood County as 

confirmed by the different tax identification number and mailing address and (ii) 

the entity which owns the two parcels Appellants identified in the Amended 

Complaint is the exact name of the corporation – the Lower Sioux Indian 

Community (i.e., LSIC Corporation).   

                                                 
9 Parcel 1040:  “http://morris.state.mn.us/tax/Parcel.asp?pid=62-011-

1040&tid=0&cid=64&varintParcelNo=&varstrAddress=&varstrName=lower*” 

Parcel 3040:  “http://morris.state.mn.us/tax/Parcel.asp?pid=62-002-

3040&tid=0&cid=64&varintParcelNo=&varstrAddress=&varstrName=lower*” 
10 Parcel 65-16-4020:  “http://morris.state.mn.us/tax/Parcel.asp?pid=65-021-

1020&tid=0&cid=64&varintParcelNo=&varstrAddress=&varstrName=lower*” 

Parcel No. 65-21-1020:  “http://morris.state.mn.us/tax/Parcel.asp?pid=65-021-

1020&tid=0&cid=64&varintParcelNo=&varstrAddress=&varstrName=lower*” 
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Despite the fact that the Appellants raised the issue of who really owns the 

lands – the Community or LSIC Corporation – in its response to the Rule 11 

motion, the “Appellee Community” has never in its papers responded to this issue.  

Rather, in their Response Brief on the main appeal, they ignored the issue other 

than to say it would not matter because cases hold that tribal corporations do not 

waive the tribe’s sovereign immunity.  As set forth below, these cases actually 

support Appellants’ position here.   

Appellants are extremely concerned that the Community did not accurately 

identify the entity that owned the parcels which are in fact owned by the “Lower 

Sioux Indian Community.”  Appellants also emphasize that sovereign immunity is 

an affirmative defense and that the District Court never allowed discovery to take 

place under Rule 26 because it never scheduled a pre-trial conference.  Appellants 

simply never had the opportunity to serve discovery on the LSIC Corporation to 

determine whether it or the Community owned the land.  

SUMMARY OF ARGUMENT  

 As set forth below, the District Court’s sanctions order must be reversed.  

Under Rule 11, Appellants’ arguments on private cause of action, Sherrill laches, 

sovereign immunity, indispensable party and res judicata are not only warranted 

under the law and objectively reasonable, they are meritorious and have in fact 

been adopted by other federal courts.  Moreover, no party moved for sanctions 
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under 28 U.S.C. §1927 or the Court’s inherent authority.  Therefore, the District 

Court was required, but failed, to provide notice to Appellants or their counsel 

specifying the conduct alleged to have violated §1927 or the Court’s inherent 

authority before sanctioning Appellants and their counsel.  Harlan v. Lewis, 982 

F.2d 1255, 1262 (8th Cir.1993); see also Fisher v. Marubeni Cotton Corp., 526 

F.2d 1338, 1342–43 (8th Cir.1975).  This Court recently held that 

“[p]articularized notice may be of critical importance when ‘a lawyer or firm’s 

reputation is at stake’ because ‘sanctions act as a symbolic statement about the 

quality and integrity of an attorney’s work—a statement which may have a 

tangible effect upon the attorney's career.’” Security Nat. Bank of Sioux City, IA, 

(8th Cir., Aug. 27, 2015, 14-3006) 2015 WL 5042248, at *7 quoting In re 

Prudential Ins. Co. Am. Sales Practice Litig. Actions, 278 F.3d 175, 191 (3d 

Cir.2002).  

 Moreover, the District Court refused to take judicial notice of the fact that 

Appellants did not sue the governmental entity “Lower Sioux Indian Community 

in the State of Minnesota,” but rather its federal corporation, the LSIC 

Corporation, whose corporate charter contains a “sue and be sued clause” which 

this Court and the Minnesota Court of Appeals has found is a waiver of sovereign 

immunity.  Rosebud Sioux Tribe v. A & P Steel, Inc., 874 F.2d 550, 552 (8th 

Cir.1989).   
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Furthermore, the Court sanctioned Appellants as well as their attorneys 

based on the Court’s findings that the legal arguments were not warranted by 

existing law.  Under Rule 11, the Court cannot sanction clients based on the 

client’s attorney’s improper legal arguments.  Rule 11(c)(5).   

Finally, the District Court imposed a $200,000 cost bond on Appellants 

based on the District Court’s estimate of damages Appellees have incurred. This is 

improper under Fed. R. App. P. 7.   

ARGUMENT 

I. The Standard of Review for the Entry of Sanctions Is Abuse of 

Discretion; However, Because the District Court Imposed the Most 

Severe Sanctions On Its Own Authority And Without Notice, the Abuse 

of Discretion Standard Is Applied with “‘Particular Strictness.”  

 

The District Court’s decision to impose sanctions and the factual basis 

underlying the decision are reviewed under an abuse of discretion standard.  Jones 

v. United Parcel Serv., Inc., 460 F.3d 1004, 1010 (8th Cir.2006) (Rule 11); 

Tenkku v. Normandy Bank, 348 F.3d 737, 743-44 (8th Cir. 2003) (§1927); In re 

Clark, 223 F.3d 859, 862 (8th Cir.2000) (inherent authority).  Under Rule 11, the 

District Court must apply an “objective reasonableness” standard to Appellants’ 

arguments. Pulaski Cnty. Republican Committee v. Bd. Of Election Comm’rs, 956 

F.2d 172, 173 (8th Cir. 1992).  Under the Court’s inherent authority, a district 

court necessarily abuses its discretion if it bases its ruling “on an erroneous view 

of the law or on a clearly erroneous assessment of the evidence.” Anderson v. 
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Citimortgage, Inc., 519 Fed. Appx. 415, 417 (8th Cir. 2013) (per curium) (quoting 

Plaintiffs’ Baycol Steering Comm. v. Bayer Corp., 419 F.3d 794, 802 (8th Cir. 

2005)). To properly exercise its discretion, a trial court must balance the equities 

among the parties and determine that “overriding considerations indicate the need 

for such a recovery.” Actors’ Equity Ass’n v. Am. Dinner Theatre Inst., 802 F.2d 

1038, 1043 (8th Cir. 1986) (quoting Hall v. Cole, 412 U.S. 1, 5, 93 S. Ct. 1943, 

1946 (1973)).  

Moreover, this Court recently held that “[a] court's discretion narrows ‘as 

the severity of the sanction or remedy it elects increases’ or when it initiates the 

subject itself.”  Security Nat. Bank of Sioux City, IA v. Day, (8th Cir., Aug. 27, 

2015, 14-3006) 2015 WL 5042248, at *4 (quoting Sentis Group, Inc. v. Shell Oil 

Co., 559 F.3d 888, 898 (8th Cir.2009).  “When a sanction is imposed on the 

court's own motion or is more severe than most, the abuse of discretion standard is 

applied with ‘particular strictness.’” Security Nat. Bank of Sioux City, IA v. Day, 

(8th Cir., Aug. 27, 2015, 14-3006) 2015 WL 5042248, at *4 (quoting Norsyn, Inc. 

v. Desai, 351 F.3d 825, 831 (8th Cir.2003).   

Finally, the District Court’s decision to impose a cost bond is reviewed for 

abuse of discretion; however, its interpretation that Rule 7 encompasses damages 

and attorneys’ fees in the term “costs” is reviewed de novo. Pedraza v. United 

Guar. Corp. 313 F.3d 1323, 1328 (11th Cir. 2002).  The District Court’s decision 
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not to take judicial notice of Appellee LSIC Corporation’s corporate charter is 

reviewed under abuse of discretion.  Ritter v. Hughes Aircraft Co., 58 F.3d 454 

(9th Cir. 1995). 

II. Appellants and Their Counsel Should Not Have Been Sanctioned Based 

on the “Lower Sioux Indian Community of Minnesota’s” Sovereign 

Immunity Affirmative Defense. 

 

The District Court’s analysis of why sanctions should be imposed based on 

sovereign immunity begins on page 14: 

The Court finds that a reasonable and competent attorney would have 

recognized that, given the well settled law that the Community was entitled 

to sovereign immunity, the Court did not have subject matter jurisdiction 

over asserted claims against the Community. Thus, by bringing this action 

against the Community, the Court finds that Plaintiffs violated Rule 

11(b)(1). 

 

*** 

 

Accordingly, the Court finds that Plaintiffs and their counsel acted in bad 

faith and with reckless disregard for the law when it pursued this action 

against the Community. 

 

Addendum, p.19-20. 

To begin, it is difficult to untangle the District Court’s sanctions analysis 

because it fails to specify exactly the authority relied on to impose sanctions.  At 

p.16, the District Court cites Rule 11 (b)(2) and (b)(3), but then at p.20 it cites 

Rule 11 (b)(1) but later finds Appellants’ arguments “frivolous” and “without 

factual or legal basis” without making any factual findings on those issues or 

referencing whether the arguments are objectively reasonable.  Finally, at page 20, 
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the Court found that both Appellants and counsel acted in “bad faith and in 

reckless disregard for the law” in pursuing the action against LSIC Corporation.   

As more fully set forth below, Appellants not only had objectively 

reasonable and legally supportable arguments challenging the Appellee’s 

sovereign immunity affirmative defense, these arguments are meritorious and 

have been adopted by other courts, both state and federal. 

A. Appellants Did Not Sue the Federally Recognized Tribe “Lower 

Sioux Indian Community in the State of Minnesota”; Appellants 

Sued the Section 17 Corporate Entity the “Lower Sioux Indian 

Community” Which Has Waived Sovereign Immunity in Section 

5 of its Corporate Charter.  

 

Appellants did not sue the governmental “Community” which allegedly has 

sovereign immunity.  Rather, Appellants sued the entity named on the property 

records in Redwood County: the “Lower Sioux Indian Community” which is the 

name of the federal corporation the Community created to, among other purposes, 

own property. As set forth above, Redwood County’s property records confirm 

that there are two entities which own property in Redwood County and Appellants 

sued the corporate entity – LSIC Corporation - and not the governmental entity – 

the Community.   

It is important to point out that the entity that Answered the Amended 

Complaint is the “Lower Sioux Indian Community in Minnesota, a federally 
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recognized, sovereign, self-governing, Indian Tribe.”11 It was only after the 

dismissal of the Amended Complaint that Appellants discovered that it was the 

Defendant LSIC Corporation which owned the land at issue and not the 

“Community.”   

The issue of which entity owns the land is critical because courts have 

specifically found that the LSIC Corporation’s corporate charter’s “sue and be 

sued” clause waived sovereign immunity.  As set forth above, the property tax 

records for Redwood County identify two separate entities under the name Lower 

Sioux:  (i) the “Lower Sioux Indian Community,” the Appellee which Appellant 

sued and the name of the corporation with the “sue and be sued” clause; and (ii) 

the “Lower Sioux Indian Community in the State of Minnesota,” the Community, 

the entity which was not a named defendant in Appellants’ Complaint.  Each 

entity has a separate property tax identification number and separate mailing 

address.  Most importantly for this action, Appellants only asserted claims against 

parcels owned by the LSIC Corporation and not the Community.   

                                                 
11 Lower Sioux Indian Community in Minnesota is not a federally recognized 

entity. However, Lower Sioux Indian Community in the State of Minnesota is a 

federally recognized entity. See Const. of the Lower Sioux Indian Community in 

Minnesota, available at 

http://www.lowersioux.com/pdffiles/Lower%20Sioux%20Indian%20Community

%20Constitution.pdf (last accessed Oct. 1, 2015); see also Federal Register, Vol. 

80, No. 9, p. 1994 (2015). 
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At no time has the Community – which is the party who has appeared in 

this case as opposed to the corporation – specifically stated whether it owns all of 

the land at issue in this action including parcels 62-002-3040 and 62-011-1040 

identified in the Complaint and the Redwood County tax records.  In fact, in its 

corporate disclosure filed with this Court it continues to identify itself as the 

Lower Sioux Indian Community, “a federally recognized tribe.”  However, the 

Department of the Interior’s website identifies the federally recognized tribe as the 

“Lower Sioux Indian Community in the State of Minnesota.” 12 

Appellants are not playing a word game here – if the corporate entity the 

“Lower Sioux Indian Community” owns the land, there are several decisions that 

hold that the sue and be sued clause operates as an express waiver of sovereign 

immunity.  McCarthy & Associates v. Jackpot Junction; Rosebud Sioux Tribe v. A 

& P Steel; Dacotah Properties-Richfield, Inc. v. Prairie Island Indian Community, 

520 N.W.2d 167, 170 (Minn. App. 1994).  

                                                 
12 In LSIC Corporation’s Answer to the Complaint, LSIC Corporation identifies 

itself as “Lower Sioux Indian Community of Minnesota, a federally recognized 

tribe” and continued to identify itself by this name in its memorandum of law to 

the District Court in support of its motion to dismiss.  Now, the LSIC Corporation 

is identifying itself as the actual named defendant and owner identified in 

Redwood County’s tax records:  “Lower Sioux Indian Community” while 

continuing to insist it is a “federally recognized tribe.”  Perhaps the Appellee can 

explain these name changes in its Response Brief.  
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Moreover, it stands to reason that the LSIC Corporation is the land 

possessor on behalf of the Community, as alleged in the Amended Complaint. 

First, the LSIC Corporate Charter gives the Corporation the power “[t]o purchase, 

take by gift, bequest, or otherwise, own, hold, manage, operate, and dispose of 

property of every description, real and personal . . . .” Appendix, p.122. Second, if 

the Community, with its claimed immunity, were the land possessor, mortgage 

lenders would never lend money to an entity with sovereign immunity.   

Finally, Appellants wish to emphasize – sovereign immunity is an 

affirmative defense which Defendants have the burden to prove.  Appellants were 

never able to conduct discovery on this issue.  

B. Nonetheless, the Federally Recognized “Tribe” “Lower Sioux 

Indian Community in the State of Minnesota” Cannot Assert 

Sovereign Immunity In An Oneida Federal Common Law Land 

Claim.  

 

As Appellants argued in their brief on the merits, there are two reasons why 

the Community cannot assert sovereign immunity here:  (i) the Communities lost 

any sovereign immunity because the 1888-1890 Appropriation Acts required the 

Community members to sever tribal relations and (ii) any sovereign authority the 

Community has is currently derived from the sovereign authority of the 

Mdewakanton Band – i.e., the Appellants.  Simply put, Congress preserved the 

Mdewakanton Band as a tribe with three subgroup non-tribal communities.  The 
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Department of the Interior, in an April 15, 1938 Solicitor memorandum, 

confirmed the Communities lack of “sovereign capacity:” 

The [Community] may not have such of those powers as rest upon the 

sovereign capacity of the tribe but may have those powers which are 

incidental to its ownership and to its carrying on of business, and those 

delegated by the Secretary of the Interior.   

 

Appendix in Case No. 15-1580, p.171-172. 

 

Nonetheless, in its Sanctions Order, at pages 15-20, the District Court 

explains why Appellants’ sovereign immunity arguments have no basis in law.  

Addendum, p. 15-20.   

First, the District Court cites to three decisions which the District Court 

states “reaffirmed” the Community’s “sovereign” status as a federally recognized 

Indian tribe.  In re Whitaker, 474 B.R. 687, 690 (8th Cir. BAP 2012), Lower Sioux 

Indian Community v. United States, 163 Ct.Cl. 329, 335 (1963); Maxam v. Lower 

Sioux Indian Community, 829 F. Supp. 277, 281 (D. Minn. 1993).  However, the 

Community’s sovereign “status” is not relevant – the issue is whether it has 

sovereign immunity.  None of cases the District Court cites specifically addressed 

whether the Community has “sovereign immunity” generally or engaged in the 

complex legal analysis unique to the Community as a result of the 1862 Sioux 

uprising.  In re Whitaker simply assumed the Community had sovereign 

immunity.  Lower Sioux Indian Community did not address the issue at all – 

neither the word “sovereign” nor “immunity” are contained in the opinion.  

Appellate Case: 15-2375     Page: 39      Date Filed: 10/20/2015 Entry ID: 4327988  



26 

Finally, similarly to In re Whitaker, Maxam assumed the Community had 

sovereign immunity but found the Community’s sovereign immunity abrogated 

under the Indian Gaming Act. 

Second, the District Court asserts that the Appellants’ arguments pursuant 

to a decision regarding the sovereign immunity of the Shakopee and Prairie Island 

Communities by the Court of Federal Claims in the prior Wolfchild v. U.S. case 

were made in bad faith or were disingenuous.  The District Court’s examination of 

Wolfchild v. U.S. in the Sanctions Order is not only inaccurate, but it 

unequivocally demonstrates that Appellants’ arguments were warranted under the 

law. The District Court begins at page 17 stating that Appellants asserted that the 

Court of Federal Claims “found” that the Shakopee and Prairie Island 

Communities had “no” sovereign immunity without any citation to the record.  

Appellants never made such a bold argument from the Court of Federal Claims 

decisions nor would they have since it would have been inaccurate.   

Next, the District Court reviews the Appellants’ successful motion in the 

Court of Federal Claims to have the Court of Federal Claims issue summons to be 

served on the Shakopee and Prairie Island Communities in order to compel them 

to join the case as defendants.13  The District Court begins by stating that 

                                                 
13 Ironically, the Community had joined the case at that time supporting 

Appellants’ arguments.   
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Appellants moved to have the summons’ issued in order to “gain a share of the 

casino revenues for those casinos operated by [those] Communities,” once again 

without citation to the record. 14  This statement is not true – Appellants were 

seeking damages against the United States Government for breach of a trust 

regarding land possessed by Shakopee and Prairie Island.  In order to properly 

measure the economic benefit of the land, Appellants needed the financial records 

from those Communities.  In addition, Appellants were concerned that those 

Communities would attempt to re-litigate the case if the Appellants succeeded 

against the United States.  Thus, Appellants wanted to have those Communities 

bound by res judicata.  The Court of Federal Claims agreed: 

Joining the Communities as third parties to this case would promote judicial 

economy by avoiding repetitive litigation of the same issues. [citation 

omitted]  Joinder would also aid resolution of the accounting that is 

requested as a predicate for a damage award.  

Wolfchild v. U.S., 72 Fed.Cl. 511, 535 (Fed. Cl. 2006) (“Wolfchild IV”). 

 

Next, the District Court at page 18 discusses several arguments the United 

States made that the Communities have sovereign immunity – which is of course 

what a Court should do in deciding issues before it.  The implication from this part 

                                                 
14 Appellants do not know what support the District Court would have for this 

claim.  Appellants never sought damages or any kind of equitable relief against 

the Communities in the Court of Federal Claims nor could they.  In fact, one of 

Appellants’ theory of damages against the United States would be the reasonable 

rental value of the property – not to compel the United States to transfer the casino 

revenues to the Appellants.  
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of the District Court’s analysis is that Wolfchild IV accepted these arguments.  

What the District Court did not acknowledge is that the Wolfchild IV Court then 

cited to Appellants’ arguments – the same arguments that Appellants are making 

here.  What is most important is that after thoroughly conducting this analysis, 

Wolfchild IV issued the summons despite any claimed sovereign immunity:  

Given these considerations, for the purposes of deciding plaintiffs’ motion 

to issue summonses to the Communities, the court assumes (without 

deciding) that the Communities possess some sort of sovereign immunity. 

The court thus accepts, for purposes of the pending motion to issue 

summonses, one of the predicates for the government’s argument that 

sovereign immunity precludes the court from issuing summonses to the 

Communities. 

Wolfchild IV, at 537 (emphasis supplied). 

 

What is most important to this appeal is that Wolfchild IV then directly 

addressed an argument the District Court made in its Order dismissing the case:  

i.e., whether 25 U.S.C. §476(g) required the Court to recognize that the 

Communities enjoy full sovereign immunity.  While the District Court specifically 

found that 25 U.S.C. §476(g) required the District Court to recognize the 

Community’s claim of sovereign immunity, Wolfchild IV specifically rejected any 

such certainty at footnote 30: 

Given that the language of [25 U.S.C. §476(g)] is vague and that it includes 

no reference to “communities”, it is ambiguous whether subsections (f) and 

(g) were added for the purpose of ensuring that Indian communities such as 

Prairie Island and Shakopee would also receive the benefits of sovereign 

immunity.  
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Wolfchild IV, at 538 (emphasis supplied).15 

 

The District Court then concludes its analysis of Wolfchild IV finding: 

The Court finds that the [Appellants’] reliance on this footnote [footnote 30 

from Wolfchild IV] for their position that the Community did not enjoy 

sovereign immunity is disingenuous, in light of prevailing authority to the 

contrary. 

 

 Appellants simply do not understand the District Court’s finding – 

Wolfchild IV footnote 30 specifically rejected the Community’s argument that it 

enjoys complete sovereign immunity.  Moreover, presumably the prevailing 

authority the District Court refers to are the cases cited above.  However, 

Wolfchild IV specifically addressed the Maxam case and two other cases at 

footnote 29 stating: 

The respective courts in each of these cases did not unequivocally hold that 

the Communities actually possessed sovereign immunity but proceeded to 

decide the cases as if the Communities had acquired some form of 

sovereign immunity. 

Wolfchild IV, at 537 (footnote 29). 

 

 Appellants are simply at a loss as to how their reliance on, and arguments 

based on, Judge Lettow’s findings in Wolfchild IV that the Community only had 

“some sort” of sovereign immunity which did not apply to the issuance of 

                                                 
15 Appellants note that the District Court sanctioned Appellants and their counsel 

relying, in part, on the District Court’s finding that §476(g) was not vague at all.  

While the District Court may have found this statute not vague, Judge Lettow in 

the Court of Federal Claims found it was vague and for Rule 11 purposes 

Appellants’ counsel can rely on Judge Lettow’s opinion.  
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summons in the Court of Federal Claims makes Appellants’ arguments in this case 

“disingenuous.”   

 Furthermore, the District Court fails to address Appellants’ final argument 

that because the Community was created as a result of the Mdewakanton Band’s 

status as a recognized “Indian tribe” prior to Congress enacting the Indian 

Reorganization Act (“IRA”) in 1934, the Community cannot assert sovereign 

immunity against its “parent,” the Mdewakanton Band, as found in Cherokee 

Nation of Oklahoma v. Babbitt, 117 F.3d 1489 (D.C. Cir. 1997).  Similarly to 

Cherokee Nation, the Appellants’ claim that the Community was never a separate 

sovereign from the Mdewakanton Band is based on statutes and administrative 

actions: the 1863 Act; the 1865 and subsequent actions of the Department of the 

Interior; the 1888-1890 Appropriation Acts; the 1934 IRA (particularly as 

interpreted in Carcieri v. Salazar, 555 U.S. 379 (2009)); and the Act of Dec. 19, 

1980.  These, as well as the rest of the legal history, show the Mdewakanton Band 

as the tribe and that the Community did not have tribal sovereign immunity vis-à-

vis the Mdewakanton Band because the communities are “non-tribal subgroups of 

the tribal Mdewakanton Band” – not tribes themselves.16 

                                                 
16 See also, Appellants’ reply brief in Case No. 15-1520 at pp. 33-39 for additional 

arguments regarding the Community’s sovereign immunity. 
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Finally, Appellants are unaware of any decision in which one band of 

Indians has been able to assert sovereign immunity against another band and, in 

fact, the opposite happened in Cherokee Nation with respect to claims between 

groups arguably within the same tribe.  Here, there is no question that the “Lower 

Sioux Indian Community of Minnesota” derives its status as an Indian group from 

the Appellants, the Mdewakanton Band.  In its Sanction Order, the District Court 

does not address these arguments.   

C. The Fact That the United States May Hold Title to Some of the 

Land in Question Does Not Render It an Indispensible Party.  

 

The District Court concludes its analysis for sanctioning both Appellants 

and their counsel for the Community’s fees based on the Appellants’ failure to 

join the United States as an indispensable party despite the fact that the District 

Court did not dismiss the Amended Complaint on that basis.  The Court’s entire 

analysis is set forth at page 20: 

In addition, a portion of the land at issue is located within the 

[Community]’s reservation, and that land is held in trust for the 

[Community] by the United States.  A reasonable and competent attorney, 

in particular one who had been involved in the related litigation for over 

eleven years, would know that the United States held title to such land, not 

the [Community], and as a result, the United States was an indispensable 

party with respect to Plaintiffs' claims for damages and ejectment. 

 

Accordingly, the Court finds that Plaintiffs and their counsel acted in bad 

faith and with reckless disregard for the law when it pursued this action 

against the [Community]. 

 

Addendum, p. 20. 
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The District Court fails to provide any citation or factual analysis for this 

finding.  In their opposition to this argument in the District Court, Appellants 

argued: 

The courts have generally held that the United States is not an indispensable 

party when an Indian tribe or individual sues a third party to establish title 

or recover possession of land. 3A Moore's Federal Practice ¶ 19.09[8]. Red 

Lake Band of Chippewas v. City of Baudette, Minn., 730 F. Supp. 972, 978 

(D. Minn. 1990). Furthermore, as the Ninth Circuit has held, “the rule is 

clear in this Circuit and elsewhere that, in a suit by an Indian tribe to protect 

its interest in tribal lands, regardless of whether the United States is a 

necessary party under Rule 19(a), it is not an indispensable party in whose 

absence litigation cannot proceed under Rule 19(b).” Puyallup Indian Tribe 

v. Port of Tacoma, 717 F.2d 1251, 1254 (9th Cir. 1983) (emphasis in 

original). 

 

See, Dkt. 185 at pp. 37-38. 

 

The District Court never addressed these arguments either in the Order 

dismissing the case or the Sanctions Order.  Appellants’ authority is directly on 

point.  Absent such any analysis, the District Court’s Sanctions Order cannot 

stand. 

D. The District Court Abused its Discretion in Sanctioning Plaintiffs 

and Their Counsel Under Rule 11 (b) (1), (2) and (3), as Well as 

the Court’s Inherent Authority, for Suing either LSIC 

Corporation or the Community.  

 

With respect to the sovereign immunity affirmative defense, the District 

Court found both Appellants and their counsel violated Rule 11 (b) (2) and (3) at 

page 16, Rule 11 (b) (1) at page 20 and acted in bad faith and with reckless 
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disregard for the law under the Court’s inherent authority at page 20.  Addendum, 

p.16, 20.  However, there are simply no findings nor analysis of “objective 

reasonableness” to support these conclusions.   

First, Rule 11 (b)(1) sanctions parties or their counsel for bringing claims 

for an improper purpose such as to harass, cause unnecessary delay or needlessly 

increase the cost of litigation.  The District Court’s memorandum regarding 

sanctions in favor of the LSIC Corporation does not provide any analysis of any 

improper purpose either Appellants or their counsel engaged in.  As other courts 

have held, the District Court must make factual findings of the improper purpose 

such as harassment or delay: 

On the issue of whether the FDIC's claims were brought for an improper 

purpose, we find the district court's holding conclusory. Besides putting 

forward evidence that the parties were not able to come to settlement, the 

district court made no showing of objective circumstances leading to the 

conclusion that suit was brought to harass, delay, or needlessly increase 

costs. When a complaint is well grounded in fact and warranted by existing 

law, “only under unusual circumstances ... should the filing of [papers] 

constitute sanctionable conduct. 

F.D.I.C. v. Calhoun, 34 F.3d 1291, 1300 (5th Cir. 1994). 

 

Beyond Calhoun, the District Court here did not even make any conclusory 

findings to support that Appellants and their counsel acted with “an improper 

purpose’ under Rule 11 (b)(1).17 

                                                 
17 See also, discussion below regarding improper purpose under the Court’s 

inherent authority.   
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With respect to Rule 11 (b)(2), the Court would have to find that 

Appellants’ “claims are not supported by existing law or by a nonfrivolous 

argument for extending, modifying or reversing existing law.”  In fact, there are 

cases holding that the LSIC Corporation does not have sovereign immunity.  

Moreover, with respect to the Community, its status even as a “sovereign” holding 

land is currently under dispute based on Carcieri and other arguments on appeal.  

See, Appellants’ Reply Brief in Case No. 15-1580 at pp. 33-39.  More 

importantly, many of Appellants’ attorneys’ arguments relied on Judge Lettow’s 

analysis in Wolfchild IV which are by definition non-frivolous.  Finally, under 

Rule 11 (c)(5)(A), the District Court cannot sanction Appellants under Rule 11 

(b)(2) if Appellants were represented by counsel.  

Next, the District Court sanctions Appellants and counsel under Rule 11 

(b)(3) which prohibits a party from making factual assertions without evidentiary 

support.  Once again, the District Court does not identify which factual assertions 

either the Appellants or their counsel made without evidentiary support.  Because 

the underlying facts in this case took place over 150 years ago, and all factual 

assertions were supported by citations to government records, it is difficult to 

understand what factual assertions the District Court is referring to.   

Finally, the District Court concludes by “finding” that Appellants and 

counsel acted in “bad faith” and with reckless disregard for the law in pursuing the 
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claims against the LSIC Corporation without stating what facts support the bad 

faith finding.  Once again, this is improper under the law:  

Imposition of sanctions under a court's inherent powers requires a specific 

finding that an attorney acted in bad faith. Schlaifer, 194 F.3d at 338. 

Moreover, inherent-power sanctions are appropriate only if there is clear 

evidence that the conduct at issue is (1) entirely without color and (2) 

motivated by improper purposes. Id. at 336. Conduct is entirely without 

color when it lacks any legal or factual basis; it is colorable when it has 

some legal and factual support, considered in light of the reasonable beliefs 

of the attorney whose conduct is at issue. Id. at 337. A finding of bad faith, 

and a finding that conduct is without color or for an improper purpose, must 

be supported by a high degree of specificity in the factual findings. Id.; 

Eisemann v. Greene, 204 F.3d 393, 396 (2d Cir.2000) (per curiam). 

Wolters Kluwer Financial Services, Inc. v. Scivantage, 564 F.3d 110, 114 (2d Cir. 

2009). 

 In this case, the District Court provided no findings regarding any improper 

purpose.  

Finally, the Court should not rely on its inherent authority if sanctions are 

available under Rule 11.   

When there is bad-faith conduct in the course of litigation that could be 

adequately sanctioned under the Rules, the court ordinarily should rely on 

the Rules rather than the inherent power. But if in the informed discretion 

of the court, neither the statute nor the Rules are up to the task, the court 

may safely rely on its inherent power. 

Chambers v. NASCO, Inc. 501 U.S. 32, 50 (1991). 

 

 The District Court’s sanctions award in favor of LSIC Corporation should 

be reversed. 
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III. Appellants Never Made a Claim Based on a Private Right of Action 

under the 1863 Act.  

 

In its Sanctions Order, the District Court continues from the bottom of page 

21 to the end of page 23 explaining why the Appellants should be sanctioned for 

bringing claims against the Landowners and Municipal Appellees.  The District 

Court’s analysis begins at the bottom of page 21: 

As to the merits of the claims asserted against these defendants, in the prior 

litigation, the district court held that the plaintiffs’ claims against the United 

States grounded in the 1863 Act were without merit. Wolfchild et al. v. 

United States, 101 Fed. Cl. 54, 76 (2011)(“Wolfchild VIII”). The Federal 

Circuit affirmed, finding that the 1863 Act did not impose a money 

mandating duty upon the United States, and that even if the Secretary had 

set apart the land under the Act, the claim was untimely. Wolfchild IX, 731 

F.3d at 1292‐93. 

 

Although the claims at issue here are directed to those individuals and 

entities that are in possession of the lands at issue, rather than the United 

States, the claims are also without merit. First, as this Court held in its 

March 5, 2015 Order, there is no private right of action under the 1863 Act. 

But even if there were such a right of action, it is abundantly clear that the 

land was sold no later than 1895, id. at 1293, and that a reasonable and 

competent attorney would know that claims raised over one hundred years 

later would be equitably barred. 

 

The District Court’s analysis is flawed.  The statement that the Appellants’ 

claims before the Federal Circuit “were without merit” and that similarly “the 

claims [here] are also without merit” is misleading at several levels.  First, the 

terms “without merit” are not used in any of the sanctions statutes; however, the 

term has several legal connotations including being frivolous.  The District Court 

fails to describe how it is using the term “without merit”.  However, there is no 
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question that Appellants’ claims in prior Wolfchild action were “non-frivolous” as 

that term is used in Rule 11.  Not only were those claims “non-frivolous,” 

Appellants initially won before the Court of Federal Claims on liability and lost 

the second appeal on a 2-1 vote.  See, Wolfchild v. U.S. 62 Fed.Cl. 521 (Fed. Cl. 

2004) (“Wolfchild I”) and Wolfchild IX.  Appellants’ claims in the prior litigation 

were not “without merit.”  Rather, Appellants simply lost when the Federal Circuit 

reversed the lower court’s ruling.   

Moreover, the District Court’s use of the word “also” in finding that this 

case is “without merit” suggests that the District Court believed that the Federal 

Circuit’s prior Wolfchild litigation had some sort of res judicata or collateral 

estoppel effect.  It did not (because the Wolfchild Courts never had subject matter 

jurisdiction).  Further, although the Appellees moved to dismiss on grounds of res 

judicata and collateral estoppel, the District Court never addressed their 

arguments.   

The District Court then continues by simply stating “there is no private 

right of action under the 1863 Act.”  It is unclear if the District Court is 

sanctioning Appellants for allegedly bringing a private cause of action because the 

District Court’s Order does not specify.  Appellants will nonetheless assume for 

purposes of argument here that the Court did sanction Appellants for bringing a 
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frivolous claim under Rule 11 (b)(2) even though the Court Order does not specify 

any authority relied on to support such sanctions.   

The problem with the District Court’s one sentence analysis is that 

Appellants never argued that they were asserting a private right of action under 

the 1863 Act.  Rather, they claimed that they were alleging a federal common law 

claim under Oneida I and Oneida II.  Nonetheless, the District Court held that 

Appellants were actually making a claim for a private right of action under the 

1863 Act because Appellants’ claims “arise” from the 1863 Act.  Addendum to 

Case No. 15-1580, pp.17-18 of dismissal Order.  The District Court’s analysis 

defies common sense.   

First, Appellants never asserted a claim for a private right of action under 

the 1863 Act in their Amended Complaint.  It is difficult to imagine how 

Appellants could withdraw a claim pursuant to Rule 11’s 21 day safe harbor 

provision which Appellants never made.   

Second, under the private right of action claim theory, a plaintiff asserts that 

a defendant violated a statute.  Appellants here claim that because the Secretary of 

Interior “set apart” the lands at issue as the 1863 Act directs, Congress devised 

that Appellants became the owners of the land “forever” with the federal common 

law possessory right to eject any possessors from the land.  In other words, 

Appellants argue that the statute was fully complied with:  i.e., the Secretary “set 
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apart” the lands at issue as the 1863 Act requires.  Oddly enough, it is the 

Appellees who have argued on this appeal that the Secretary never complied with 

the 1863 Act, something Appellees are completely unable to do at the motion to 

dismiss stage because they must accept all of Appellants’ factual allegations as 

true.  

Third, “[g]enerally, a statutory right of action may be maintained only 

against persons upon whom the duty prescribed by the statute is placed.  73 Am. 

Jur. 2d Statutes §309.  Appellants never claimed that the Appellees violated the 

1863 Act because the 1863 Act imposes no duties on the Appellees.   

The District Court’s finding that Appellants asserted a private right of 

action under the 1863 Act is merely a strawman the Appellees erected by the 

District Court.   

IV. Appellants’ Arguments Challenging Application of the Sherrill Laches 

Affirmative Defense Are All “Warranted by Existing Law” and In Fact 

Supported By Specific Decisions.  

 

In its Sanctions Order, the District Court finally concludes on page 22 

stating that even if Appellants had a claim against Appellees, “a reasonable and 

competent attorney would know that claims over one hundred years old would be 

equitably barred.”  Once again, the Court failed to cite the particular provision of 

Rule 11 Appellants or their counsel violated for failing to recognize that such 
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claims “would be equitably barred.” Rather, the Court concludes the section 

stating: 

Accordingly, the Court finds that Plaintiffs acted in bad faith and with 

reckless disregard for the law when it pursued this action against 

Defendants.18 

 

Presumably, the Court was imposing sanctions under its inherent authority 

because the terms “bad faith” and “reckless disregard” are not contained within 

the text of Rule 11 nor §1927.  However, again, the District Court provides no 

specific findings supporting bad faith or reckless disregard.  Nonetheless, as 

discussed below, Appellants’ arguments challenging application of the Sherrill 

laches affirmative defense in this case are “objectively reasonable,” “warranted 

under existing law” and in fact supported by specific court decisions. 

A. The Eastern District of Michigan Dismissed the Sherrill Laches 

Defense Because The Indian Land Claim Was Based on 

Congressional Action and Not the Indian Non-Intercourse Act 

Arising Out of Aboriginal Rights.  

 

The District Court’s Order of Dismissal specifically rejected Appellants’ 

argument that the Sherrill laches defense can only be applied to Indian land claims 

based on the Indian Non-Intercourse Act asserting aboriginal title as opposed to 

                                                 
18 Appellants and their counsel will assume for purposes of this section that the 

District Court intended to sanction Appellants’ attorneys as well since that is what 

happened.  However, the District Court Order contains no actual finding that 

Appellants’ attorneys acted in bad faith or with reckless disregard for the law with 

respect to the Landowner and Municipal Defendants and on this basis the 

sanctions against Appellants’ attorneys must be reversed.  
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land granted by Congressional action.  Appellants’ argument was specifically 

accepted in Saginaw Chippewa.  In Saginaw Chippewa, the Saginaw Chippewa 

tribe sued the State of Michigan and several county and municipal governments 

seeking declaratory and injunctive relief that the lands transferred to the tribe by 

Congress in 1855 and 1864 were under the jurisdiction of the tribe and enjoining 

Defendants from enforcing State laws against the tribe and its members.  

Defendants asserted that because the tribe: 

unduly delayed bringing this action by more than 100 years, and … 

[Defendants have] enjoyed exclusive civil and criminal jurisdiction over the 

real property granted in the 1855 Treaty and 1864 Treaty …, Defendants 

contend the Saginaw Chippewa's request for relief is barred by the doctrine 

of laches. 

Saginaw Chippewa, at p. 2. 

The Saginaw Chippewa tribe moved to dismiss Defendants’ assertion of the 

Sherrill laches doctrine specifically arguing that Sherrill laches should not be 

applied to lands transferred to Indians pursuant to Congressional action as 

opposed to the Indian Non-Intercourse Act arising out of the assertion of Indian 

aboriginal title.  The Saginaw Chippewa Court adopted the tribe’s arguments: 

Second, and of greater significance, is the character of the legal issues 

framed in Sherrill and Cayuga. Each arose from violations of the 

Nonintercourse Act, where Congress defined the substantive prohibition on 

land transactions with tribes but did not provide a remedy. By reason of that 

fact, the courts were reasonably, indeed necessarily, involved in the task of 

fashioning a remedy. While a decision on the merits in favor of the Saginaw 

Chippewa and the United States in this case may require some exercise of 

discretion, the remedy will be closely tied to the treaties and later 
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congressional action. The undertaking will be a decidedly different task 

than fashioning a remedy for a two century old violation of law out of 

whole cloth. 

*** 

Defendants have also argued, with some merit, that the relief Plaintiffs seek 

may be disruptive and that fact alone justifies consideration of equitable 

defenses and application of Sherrill, despite the distinct difference in the 

character of the claims and the remedies sought. Once again, however, there 

is a fundamental difference. The disruption at issue in Sherrill would have 

arisen from the Court's task of fashioning a judicial remedy for the ancient 

wrongs. In the immediate case, if a remedy is appropriate, any disruption 

will follow from the treaties themselves and any act of diminishment 

thereafter by Congress. 

Saginaw Chippewa, at pp.22-23. 

Saginaw Chippewa then held:  

It is further ORDERED that Plaintiff Saginaw Chippewa's motion to strike 

[Dkt. # 73] is GRANTED and Plaintiff United States's motion in limine 

and for partial summary judgment [Dkt. # 67] is GRANTED. Defendants 

may not rely on, or advance any evidentiary support for, the time-based 

equitable defenses of laches, estoppel, acquiescence, or impossibility. 

Saginaw Chippewa, at p.24.19 

 

Saginaw Chippewa refused to apply Sherrill laches because any disruption 

caused by the remedy the Indians sought was not due to the Court having to 

fashion a remedy from a violation of the Indian Non-Intercourse Act.  Rather, the 

disruption would be caused because the Court was enforcing a transfer of land by 

                                                 
19 The Saginaw Chippewa case ultimately settled, with the Defendants 

recognizing that the Saginaw Chippewa’s claims were valid.  Appellants’ 

Appendix pp.247-254. 

Appellate Case: 15-2375     Page: 56      Date Filed: 10/20/2015 Entry ID: 4327988  



43 

an Act of Congress.  Similarly, Appellants argued that Sherrill laches should not 

apply here because any “disruption” to Defendants would be caused by the Court 

enforcing Appellants’ possessory rights to the lands transferred to Appellants 

pursuant to an Act of Congress - the 1863 Act.  The District Court did not address 

these arguments nor their objective reasonableness in its sanctions order even 

though these arguments were successfully asserted in Saginaw Chippewa.   

All of the post Sherrill cases the District Court cited have applied Sherrill to 

Indian land claims based on aboriginal title, not possession conferred by an 

unrepealed congressional statute such as the 1863 Act.  Appellants here are 

different in every respect from the Indian plaintiffs in every post-Sherrill case the 

District Court cited who all affirmatively sold their land and then sought to 

recover the land based on lack of Congressional approval for the sale under the 

Indian Non-Intercourse Act (INIA).20  Appellants, in sharp contrast, had their land 

“set apart” “forever” pursuant to an 1863 Act of Congress and then never settled 

on it because of armed local resistance. Equity is never in favor of a volunteer, but 

                                                 
20 City of Sherrill, N.Y. v. Oneida Indian Nation of New York, 544 U.S. 197, 205 

(2005); Stockbridge-Munsee Cmty. v. New York, 756 F.3d 163, 164 (2d Cir. 

2014); Oneida Indian Nation of New York v. Cnty. of Oneida, 617 F.3d 114, 117 

(2d Cir. 2010); Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266, 268 (2d 

Cir. 2005); Canadian St. Regis Band, 2013 WL 3992830, at *1; Onondaga Nation 

v. State of N.Y., No. 5:05-CV-0314 LEK RFT, 2010 WL 3806492, at *1 

(N.D.N.Y. Sept. 22, 2010). 
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always in favor of a victim.  This Court failed to acknowledge the significant 

equitable distinction between, on the one hand, a party seeking to undo the sale of 

land by the party’s predecessors for valuable consideration under the INIA, and on 

the other hand, the Appellants here, whose predecessors were robbed of 

possession through threats of violence.  Appellants are victims, unlike the Indian 

plaintiffs in the post-Sherrill cases the District Court cited, who were seeking to 

undo their predecessors’ choices.  Appellants’ reliance on these distinctions is 

warranted under existing law and actually supported by case law.   

B. The Northern District of New York Sustained an Oneida I and II 

Claim Over a Sherrill Laches Defense Despite the Fact That the 

Land was Transferred Over a Century Ago.  

 

The District Court at page 22 of the sanctions order states that it should be 

“abundantly clear” to any “competent attorney” that claims raised over one 

hundred years later would be “equitably barred.”  This argument was specifically 

rejected by the Court in Canadian St. Regis Bank of Mohawk Indians v. New York: 

While the Court ultimately concludes that Sherrill laches is inapplicable to 

the Hogansburg Triangle, the temporal lag in this case is not clearly 

distinguishable from the delay identified in the earlier laches cases. As in 

the other cases, well over a century has passed between the allegedly 

unlawful land exchange and the present.  See Oneida Indian Nation, 617 

F.3d. at 127. There can, in short, be no question as to the ancientness of 

these ancient land claims. 

 

However, no court has held that the presence of a long period of time 

between the challenged land exchange and the present day is a dispositive 

factor that obviates the need to conduct a further analysis. 
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Canadian St. Regis Bank of Mohawk Indians v. New York, (N.D.N.Y., July 23, 

2013, 5:82-CV-0783) 2013 WL 3992830, at p.16 (emphasis supplied). 

While Canadian St. Regis Bank of Mohawk specifically held that no court 

has accepted that the mere passage of time alone would sustain a Sherrill laches 

defense, the District Court’s Order specifically sanctioned Appellants and their 

attorneys on this basis.   

Finally, the District Court seemed to believe that there was some linkage 

between the Federal Circuit holding that the statute of limitations had run on 

Appellants’ claims against the United States (calling them untimely) and the 

District Court’s application of laches here which the Court found should have 

been obvious to any competent attorney.  First, the Supreme Court specifically 

held that Appellants’ Indian land claims are not subject to any federal or state 

statute of limitations under Oneida I.  Oneida County, N.Y. v. Oneida Indian 

Nation of New York State, 470 U.S. 226, 244 (1985).  Second, prior to the Sherrill 

decision in 2005, laches did not apply to Indian land claims at all.  Oneida I, 470 

U.S. 226, 244 (footnote 16).   

Finally, as stated above, the application of laches here results in the repeal 

of Section 9 of the 1863 Act.  The unrepealed 1863 Act, once the lands were set 

apart in 1865, provides for an inheritance to Appellants’ ancestors’ heirs 

“forever.” Congress’ 1863 Act must be repealed by an exercise of Article I 
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legislative power, not Article III equity powers.  The Court’s application of laches 

to the present dispute regarding possession rights should be reversed by the Eighth 

Circuit because it effectively repeals the 1863 Act. 

C. Hoover v. Armco, Inc. Is Binding Precedent Which Prohibited 

The District Court From Sanctioning Appellants For Failing to 

Anticipate An Affirmative Defense. 

 

In Hoover v. Armco, Inc., 915 F.2d 355, 357 (8th Cir. 1990), this Court held 

that an attorney cannot be sanctioned under the “bad faith” standard for failing to 

anticipate an affirmative defense: 

The district court also found Hoover knowingly brought and pursued a 

demotion claim barred by the statute of limitations.  Asserting a time-barred 

claim alone does not justify an award of attorney's fees.  The statute of 

limitations is an affirmative defense the defendant must raise, Fed.R.Civ.P. 

8(c), and Hoover did not have to anticipate Armco would raise it. 

Therefore, merely pleading the time-barred demotion claim was not bad 

faith.  

 

Id, at 357.21 

 

Hoover has not been reversed and it is binding precedent on the District 

Court.22  Nonetheless, the District Court relied on case law from other circuits to 

hold that an attorney can be sanctioned for failing to consider an “obvious” 

                                                 
21 Hoover was a ruling based on the “bad faith” standard. 
22 Hoover later upheld the sanctions against the attorney for continuing to assert 

the claim subject to the statute of limitations after the defendants raised it in the 

Answer.  However, the District Court sanctioned Appellants for bringing the 

claims to begin with and not anticipating the affirmative defense – not for 

continuing to assert them after the affirmative defense was pled.   
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affirmative defense.  However, none of these cases supports such a bold 

conclusion.  White v. Gen. Motors Corp., 908 F.2d 675, 682 (10th Cir.1990) and 

Friedler v. Equitable Life Assur. Soc'y of United States, 86 Fed.Appx. 50, 56 (6th 

Cir.2003).  These cases do not support the District Court’s findings.   

FDIC v. Calhoun, 34 F.3d 1291, 1299 (5th Cir.1994) held that if the 

affirmative defense requires any factual development, failure to account for the 

affirmative defense is not subject to Rule 11.  White v. Gen. Motors Corp., 908 

F.2d 675, 682 (10th Cir.1990) likewise held that if there are facts in dispute 

regarding elements of the affirmative defense, failure to account for the 

affirmative defense is not subject to Rule 11.  Finally, Friedler v. Equitable Life 

Assur. Soc'y of United States, 86 Fed.Appx. 50, 56 (6th Cir.2003) involved the 

statute of limitations and had no discussion that it was an affirmative defense.  

In fact, the standard for failing to anticipate an affirmative defense, 

something Hoover does not allow, is much more stringent.  The affirmative 

defense must lead to such “unusual or extreme circumstances where such a 

defense is obvious and needs no discovery to establish.”  Matter of Leeds Bldg. 

Products, Inc. 181 B.R. 1006, 1010 (Bankr. N.D. Ga. 1995). 

Hoover is still binding precedent and requires reversal of the sanctions in 

favor of the Landowner and Municipal Appellees.  Moreover, even under the 

District Court’s analysis, because the Sherrill laches affirmative defense is case 
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specific and fact driven, it could never be considered obvious as Canadian St. 

Regis Bank of Mohawk Indians held.  Moreover, Appellants have rock solid proof 

that the Sherrill defense is not obvious – Appellee LSIC Corporation’s attorneys 

successfully challenged Sherrill’s application in Saginaw Chippewa which 

presumably explains why LSIC Corporation never moved to dismiss based on 

Sherrill.   

D. The Sherrill Affirmative Defense is Fact Specific and Decided on 

a Case by Case Basis.  

 

As set forth above, Sherrill laches is an equitable defense and must be 

decided on a case-by-case basis.  Canadian St. Regis Bank of Mohawk Indians.  

“[W]hen the defense of laches depends on disputed facts, it is inappropriate to 

make a determination on a motion to dismiss,” Kaufhold v. Caiafa, 872 F. Supp. 

2d 374, 380 (D.N.J. 2012), and “the existence of prejudice” is a question of fact.  

Fannie v. Chamberlain Mfg. Corp, Derry Div., 445 D. Supp. 65, 75 (W.D. Pa. 

1977).  See also, New York v. Shinnecock Indian Nation, 400 F.Supp.2d 486, 496 

(E.D.N.Y.2005) (recognizing that the question of whether a particular set of facts 

presents a “disruptive” claim barred by Sherrill involves “factual and legal 

determinations which may only be resolved at a trial.”). 

Appellants’ arguments that the Sherrill doctrine defenses either (i) do not 

apply in this case at all or (ii) are inappropriate for resolution on a Rule 12 motion, 

are all “warranted by existing law” and “objectively reasonable.”  The District 
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Court Order sanctioning Appellants and presumably Appellants’ attorneys for 

challenging Appellees’ assertion of the Sherrill laches defense should be reversed.   

V. The District Court Failed to Follow Proper Procedure In Sanctioning 

Appellants and Their Attorney.  

 

As set forth below, the District Court’s sanctions order did not comply with 

the procedural requirements for imposing sanctions generally or awarding 

attorney fees specifically.   

A. The District Court Failed to Provide Appellants and their 

Attorneys With Any Notice That The Court Was Considering 

Imposing Sua Sponte Sanctions Awarding the Municipal 

Appellees’ Their Attorney Fees Under §1927 or Its Inherent 

Authority.  

 

The Municipal Appellees served their Rule 11 Motion less than 21 days 

before the District Court dismissed the Appellants’ Amended Complaint.  As a 

result, the District Court found that it could not hear Appellee Municipal 

Government’s Rule 11 Motion.  Nonetheless, the District Court then held sua 

sponte: 

The Court can nonetheless entertain the Municipal Defendants’ motion for 

sanctions under the Court’s inherent authority, or under 28 U.S.C. §1927. 

 

Addendum, p. 14.23 

                                                 
23 It is important to note that no Appellee moved for sanctions under §1927 or the 

Court’s inherent authority.  Therefore, Appellants were never on notice that such 

sanctions were being sought either in their opposition papers or at the Rule 11 

hearing.   

Appellate Case: 15-2375     Page: 63      Date Filed: 10/20/2015 Entry ID: 4327988  



50 

The District Court’s Order imposing sanctions sua sponte without notice is 

a clear abuse of discretion as this Court recently held: 

It is well established that before sanctions are imposed under a federal rule 

or the court's inherent power, the intended recipient is to be given “notice 

that sanctions against her are being considered and an opportunity to be 

heard.” Plaintiffs' Baycol Steering Comm. v. Bayer Corp., 419 F.3d 794, 

802 (8th Cir.2005). These requirements also apply when district courts 

impose sanctions on their own motion, see, e.g., Manual for Complex 

Litigation § 10.155, although additional process may be due depending on 

the type and severity of the sanction ultimately imposed [citations omitted]. 

 

Before imposing the “most severe sanctions,” a district court should provide 

“clear notice” as to the form of the sanction. See Harlan v. Lewis, 982 F.2d 

1255, 1262 (8th Cir.1993); see also Fisher v. Marubeni Cotton Corp., 526 

F.2d 1338, 1342–43 (8th Cir.1975).  

 

Security Nat. Bank of Sioux City, IA v. Day (8th Cir., Aug. 27, 2015, 14-3006) 

2015 WL 5042248, at *7-8. 

In this case, the District Court provided no notice that sanctions would be 

imposed against both Appellants and counsel either under §1927 or the Court’s 

inherent authority.  This is not a theoretical argument.  The standard for 

sanctioning attorneys and/or parties under Rule 11, §1927 and the Court’s inherent 

authority are all different.  Under the Court’s inherent authority, the Court must 

make a finding of subjective bad faith before requiring the sanctioned party to pay 

the opposing party’s legal fees.  Stevenson v. Union Pacific R. Co., 354 F.3d 739, 

751 (8th Cir. 2004).  Under §1927, the attorney must be found to have “multiplied 

proceedings” “unreasonably and vexatiously.”  “§1927 focuses on the conduct of 
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the litigation and not on its merits.”  DeBauche v. Trani, 191 F.3d 499, 511 (4th 

Cir. 1999).  In fact, the mere filing of a frivolous complaint does not implicate 

§1927.  “[A]n attorney who files a meritless claim may not be sanctioned under § 

1927 if he does not engage in such conduct [which violates §1927].  Moreover, 

only the attorney and not the client or the attorney’s law firm may be sanctioned 

under §1927.”   BDT Prods., Inc. v. Lexmark Int'l, Inc., 602 F.3d 742, 751 (6th 

Cir.2010); Claiborne v. Wisdom, 414 F.3d 715, 723 (7th Cir.2005); but see. 

Gurman v. Metro Housing and Redevelopment Authority 884 F.Supp.2d 895, 905 

(D. Minn. 2012)(note 6). 

Under §1927 and the Court’s inherent authority, Appellants and their 

counsel were not on notice that the Court was considering sanctioning them under 

the “bad faith” standard or that Appellants’ attorneys were being accused of 

“multiplying proceedings” “unreasonably and vexatiously.”   

The District Court’s sanctions order in favor of the Municipal Appellees 

“under the Court’s inherent authority, or under 28 U.S.C. §1927” must be 

reversed.  

B. The District Court’s Order Fails to Specify the Source of 

Sanctions in Favor of the Municipal Appellees or the Landowner 

Appellees.  

 

The District Court’s Order stated that even though the Court could entertain 

a sanctions motion in favor of the Municipal Appellees against Appellants and 
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their counsel under either the Court’s inherent authority or §1927, the Court’s 

Order never specifies under which of these two authorities it was relying on to 

sanction Appellants and their counsel in favor of the Landowner and Municipal 

Appellees.  The Court’s Order addressed sanctions against Appellants and their 

counsel in favor of the Municipal and Landowner Appellees at pages 20-23 of the 

Order.  Addendum, pp. 20-23.  Nowhere does the Court identify the legal source 

of the sanction.  Starting at the bottom of page 21 and continuing through page 23, 

the District Court criticizes Appellants’ legal claims and arguments in support of 

those claims (as discussed above), but nowhere does the Court identify the source 

of the sanction.  While on page 23 the District Court cites case law under Rule 11 

allowing sanctions for failing to anticipate an affirmative defense, the District 

Court already held it could not sanction Appellants and their counsel under the 

Municipal Appellees’ Rule 11 Motion.  Moreover, because the Court’s analysis is 

directed at the attorney’s legal arguments and not the Appellants’ conduct, Rule 

11(c)(5) would specifically prohibit the Court from sanctioning Appellants based 

on frivolous legal arguments because the legal arguments are the responsibility of 

the party’s attorney and not the party.  Therefore, Rule 11 cannot be the source of 

the Court’s sanction.   

Finally, after analyzing the Landowner and Municipal Appellees’ motions 

for sanctions, the Court concludes with the following “finding”: 

Appellate Case: 15-2375     Page: 66      Date Filed: 10/20/2015 Entry ID: 4327988  



53 

Accordingly, the Court finds that Plaintiffs acted in bad faith and with 

reckless disregard for the law when it pursued this action against 

Defendants.   

 

This “finding” is difficult to interpret.  First, the Court made this finding 

only against “Plaintiffs” and not their counsel.  If that is the case, §1927 cannot be 

the source of the sanctions because §1927 only allows sanctions against attorneys 

and not parties.  Nonetheless, the Court never made a finding that Appellants 

counsel engaged in “bad faith.”  As set forth below, the District Court’s Order 

awarding the Landowner and Municipal Appellees attorney fees as a sanction 

solely against “Appellants” must be reversed because the Order’s assertion that 

“Appellants” acted in bad faith is wholly conclusory.  Finally, to the extent the 

Order awards sanctions against Appellants’ attorneys, the Order must be reversed 

because the Court never made a finding that Appellants’ attorneys acted in “bad 

faith.”24    

                                                 
24 Appellants’ attorneys are cognizant of the fact that the District Court in all 

likelihood made a mistake by not including “Appellants’ attorneys” in the finding.  

As a result, Appellants and their attorneys address the District Court’s legal 

analysis in the next section.  Nonetheless, given the severity of the sanction, 

Appellants’ attorneys do not want to waive the argument that the District Court 

Order never made a finding that Appellants’ attorneys acted in “bad faith and with 

reckless disregard for the law.” 
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C. Assuming the District Court Intended to Sanction Both 

Appellants and Their Counsel for Bad Faith and Reckless 

Disregard for the Law, the Order Fails to Make Any Specific 

Findings of Bad Faith Beyond its One Sentence Holding.  

 

The District Court’s Order contains no analysis of what constitutes “bad 

faith” under the Court’s inherent authority to sanction a party or counsel.  The 

Eighth Circuit has said that “bad faith” to support a claim for attorney fees is 

conduct which “practiced a fraud upon the court or defiled ‘the temple of justice,’ 

Stevenson v. Union Pacific R. Co. 354 F.3d 739, 751 (8th Cir. 2004).  Other 

Circuits have delineated more precise factors.  The Sixth Circuit has set forth three 

factors the Court must find:  [1] “the claims advanced were meritless, [2] that 

counsel knew or should have known this, and [3] that the motive for filing the suit 

was for an improper purpose such as harassment.”  BDT Products, Inc. v. Lexmark 

Intern., Inc. 602 F.3d 742, 752 (6th Cir. 2010).  The Second Circuit has likewise 

held that “bad faith” requires a finding that the party or its counsel, in addition to 

asserting a meritless claim, also was “motivated by improper purposes such as 

harassment or delay” in bringing the claim.  Schlaifer Nance & Co., Inc. v. Estate 

of Warhol 194 F.3d 323, 336 (2d Cir. 1999).  As the Sixth Circuit has held:  

The mere fact that an action is without merit does not amount to bad faith. 

Miracle Mile Assocs. v. City of Rochester, 617 F.2d 18, 21 (2d Cir.1980) 

(citing Runyon v. McCrary, 427 U.S. 160, 183–84, 96 S.Ct. 2586, 49 

L.Ed.2d 415 (1976)). By this, we mean that in order for a court to find bad 

faith sufficient for imposing sanctions under its inherent powers, the court 

must find something more than that a party knowingly pursued a meritless 

claim or action at any stage of the proceedings. 
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BDT Products, Inc., 602 F.3d at 753-54.25 

Here, as set forth above, the District Court’s analysis for sanctions is that 

Appellants had no legal basis to bring a private right of action under the 1863 Act 

(which Appellants vigorously assert they did not do) and Appellants filed this 

action despite the fact that the Sherrill affirmative defense was “obvious” (even 

though Appellee LSIC Corporation did not assert it in its motion to dismiss).  The 

District Court made no findings as to how the Appellants and their counsel 

“practiced a fraud upon the court or defiled ‘the temple of justice’” under 

Stevenson or had any improper purpose under either BDT Products or Schlaifer 

Nance. In fact, as set forth above, even though the District Court sanctioned 

Appellants and their counsel under Rule 11 (b)(1) which requires the Court to find 

an improper purpose, the District Court Order never articulated one.  

Finally, the District Court never engaged in balancing of the equities 

required under Actors’ Equity Ass’n v. Am. Dinner Theatre Inst., 802 F.2d 1038, 

1043 (8th Cir. 1986).   

                                                 
25 As BDT Products explained, if the Court held that filing a frivolous pleading 

equates to “bad faith” under the Court’s inherent authority, such a result would 

collapse the three factors into one and render factors 2 and 3 meaningless.   
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D. Appellees LSIC Corporation and the Landowners Failed to Serve 

Their Full Papers Supporting Their Motions Under Rule 11.  

 

In order to comply with the 21 day safe provision of Rule 11 (c)(2), the 

party moving for sanctions must first “serve” the “motion” under Rule 5 and the 

“motion” “must describe the specific conduct that allegedly violates” Rule 11.  

Appellants argued that Appellees LSIC Corporation and the Landowners did not 

comply with Rule 11 (c)(2) because they only served Appellants with a two page 

“motion” rather than all the papers required under Local Rule 7.1 – i.e., a 

Memorandum of Law along with Affidavits.  This is particularly important here 

where Appellees were not arguing that Appellants claims were invalid but rather 

that Appellees had affirmative defenses to those claims – affirmative defenses in 

which Appellees were in control of the facts supporting those defenses (e.g., LSIC 

Corporation’s corporate charter).  The District Court nonetheless rejected 

Appellants’ arguments.   

This is not a theoretical issue here when these Appellees moved to dismiss 

based on sovereign immunity and Sherrill laches in which they have the burden of 

proof and they are in control of the facts.  This Court should find that a party 

seeking Rule 11 sanctions based on an affirmative defense should be required to 

serve their entire motion, including their memorandum, during the 21 day safe 

harbor period in order that the opposing party has full notice and fully understands 
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the reasons why the party or the party’s attorney violated Rule 11 for not 

anticipating an affirmative defense. 

E. The Appellants Never Should Have Been Sanctioned Because All 

of the Conduct The District Court Relied On Are Allegedly 

Frivolous Legal Arguments.  

 

The District Court must be reversed with respect to the imposition of 

sanctions against Appellants as “represented parties” because all of the conduct 

the District Court relied on in its Order are allegedly frivolous legal arguments.  

Rule 11 (c)(5) specifically prohibits imposing sanctions on a represented party for 

frivolous legal arguments.  §1927 only authorizes imposing sanctions on attorneys 

admitted to practice “in the courts of the United States.” Finally, under the Court’s 

inherent authority, it makes no sense to find a party acted in “bad faith” based on 

the legal arguments of the party’s attorneys.   

F. Sanctioning Appellants and Appellants’ Attorney By Awarding 

Appellees All of Their Attorney Fees – Using Sanctions to Shift 

Fees – Is An Abuse of Discretion.  

 

If this Court affirms sanctioning Appellants and their counsel, the 

imposition of a sanction for all of Appellees’ reasonable attorney fees was 

improper.  “[T]he primary purpose of Rule 11 sanctions is to deter attorney and 

litigant misconduct, not to compensate the opposing party for all of its costs in 

defending.”  Kirk Capital Corp. v. Bailey, 16 F.3d 1485, 1490 (8th Cir. 1994).  

This Court has held that the lower court should consider “the least severe sanction 
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that will adequately deter the undesirable conduct.”  Pope v. Fed. Exp. Corp., 974 

F.2d 982, 985 (8th Cir. 1992).   

The District Court awarded Appellee Lower Sioux Indian Community all of 

its reasonable attorney fees of $106,902.02, the Municipal Appellees all of their 

reasonable attorney fees of $136,617 and the Landowner Appellees all of their 

reasonable attorney fees of $28,351.49.  First, as set forth above, the District Court 

should not have used Rule 11 to compensate Appellees.  The monetary sanction 

should have been entered to deter conduct, not compensate.  With respect to 

deterrence, Erick Kaardal, the attorney who represented Appellants, has not been 

sanctioned in the past during a 22 year career practicing law.  A significant 

monetary sanction is not necessary to deter future conduct.  Moreover, Mr. 

Kaardal is married and the father of eight children.  As set forth in Declarations 

filed under Seal, Mr. Kaardal does not have the ability to pay the significant 

sanctions award made by the Court. Sealed Appendix, pp. 1-5.   

With respect to the Appellants themselves, they likewise filed Declarations 

demonstrating that they do not have the means to pay the sanction.  Sealed 

Appendix, pp. 6-28.   

Finally, the Appellants’ law firm has the financial ability to pay the 

sanctions.  However, the District Court made no findings why the small law firm 

of Mohrman, Kaardal & Erickson should be sanctioned or why its financial 
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resources should be used in determining the amount of sanctions.  There is no 

question that Mohrman, Kaardal & Erickson is “jointly liable” for the sanctions 

assessed against Mr. Kaardal under Rule 11.  However, there are no findings by 

the District Court of what any other attorneys at the law firm, or the firm itself, did 

to justify the imposition of sanctions against it.  In fact, none of the Appellees 

sought to impose sanctions against the law firm as opposed to Mr. Kaardal.  

Therefore, Mohrman, Kaardal & Erickson’s financial resources should not be used 

in determining the amount of sanctions (as opposed to whether the firm is “jointly 

liable” for any sanctions imposed) because the District Court Order contains no 

findings of what Mohrman, Kaardal & Erickson itself did to justify the imposition 

of sanctions. 

VI. The Court Should Reverse the District Court’s Order Requiring 

Appellants to Post A Rule 7 Cost Bond In the Amount of $200,000. 

 

 The District Court Ordered Appellants to post a $200,000 Rule 7 cost bond 

in this case finding that the District Court had authority to include in calculating 

the amount of the cost bond the “damages” Appellees claim that they will incur as 

a result of this appeal.  Even though Rule 7 is limited to requiring an appellant to 

post a bond for “costs” on appeal, which only includes such items as printing and 

reproducing the brief (see, Local Rule 39A), the District Court held that it could 

also include its of other “damages” the Appellees will incur on appeal under Rule 

38. 
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There is no support for the District Court’s position.  Every other circuit 

confronted with this issue has expressly rejected the ability of the district court to 

impose such a bond.  In re Am. President Lines, Inc., 779 F.2d 714 (D.C. Cir. 

1985); Tennille v. W. Union Co., 774 F.3d 1249, 1256 (10th Cir. 2014); Vaughn v. 

Am. Honda Motor Co., 507 F.3d 295, 299 (5th Cir. 2007) (“We have observed 

that Rule 38 only allows an appellate court to impose damages and costs in a 

frivolous appeal.”).26  

As In re Am. President Lines, Inc. held, if Appellees believe that 

Appellants’ appeal is frivolous, they should file a motion to dismiss the appeal on 

that basis “at the outset of the appeal and before expenses thereon begin to 

mount.”  In re Am. President Lines, Inc., 779 F.2d at 717.  However, “[i]t is for 

the court of appeals, not the district court, to decide whether Rule 38 costs and 

damages should be allowed in any given case.”  Id.  Otherwise, the District Court 

“effectively preempts this court's prerogative to determine [whether the] appeal 

                                                 
26 Some circuits allow as part of a cost bond an estimate of the attorney fees on 

appeal under an applicable fee-shifting statute. Azizian v. Federated Dept. 

Stores, Inc., 499 F.3d 950, 958 (9th Cir. 2007); Young v. New Process Steel, LP, 

419 F.3d 1201, 1204 (11th Cir. 2005); In re Cardizem CD Antitrust Litig., 391 

F.3d 812, 817-18 (6th Cir. 2004); Adsani v. Miller, 139 F.3d 67, 71 (2d Cir. 

1998). Only the First Circuit has held that Rule 38 damages can be included in a 

Rule 7 bond. Sckolnick v. Harlow, 820 F.2d 13, 14–15 (1st Cir. 1987).  However, 

the cost bond in Sckolnick was $5,000 – not $200,000. 
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[is] found to be frivolous, and whether [Appellee] is entitled to a Rule 38 

recovery. Id. 

Moreover, Appellants testified that they did not have the means to post such 

an onerous bond.  Appendix, pp. 255-256. 

Finally, allowing the District Court to impose such a cost bond in these 

circumstances is troubling.  The District Court calculated that $175,000 of the 

$200,000 amount constitutes an estimate of what this Court would impose as a 

sanction on Appellants for affirming the District Court’s finding that Appellants’ 

claims are frivolous.27  However, allowing the District Court to require a party on 

whom the Court has found acted in bad faith to post such a bond could, in many 

cases, insulate the District Court Order from any appellate review and leave the 

finding in place.  This result is particularly troubling here where the District Court 

sanctions order entirely relies on frivolous legal arguments to impose sanctions 

against Appellants, not any specific conduct of Appellants.    

                                                 
27 Moreover, this amount was based on the wholly conclusory statement by one of 

the Landowner Appellees that “it is estimated that Defendant Landowners could 

suffer from $175,000 to $1,000,000 in damages during the pendency of Plaintiffs’ 

appeal.”  See, Affidavit of Ken Scheluer at ¶5, Dkt. 256.  No concrete factual 

support was provided in support of this estimate and Appellants were provided 

with no ability to challenge the legitimacy of these “damages.” 
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VII. The Court Should Allow Judicial Notice of LSIC Corporation’s 

Charter. 

 

In their Complaint and Amended Complaint, Appellants sued the “Lower 

Sioux Indian Community.”  The “Lower Sioux Indian Community” is the name of 

a federal corporation associated with the “Lower Sioux Indian Community of 

Minnesota,” the allegedly sovereign tribe which asserted sovereign immunity in 

this case.  Despite this, it was the “Lower Sioux Indian Community in the State of 

Minnesota, a federally recognized tribe” that answered the Amended Complaint.  

As set forth above, Appellants learned prior to the Rule 11 sanctions hearing that 

the “Lower Sioux Indian Community in the State of Minnesota” had a separate 

corporate entity with the exact same name as the defendant they sued, “Lower 

Sioux Indian Community.”  Appellants moved for the Court to take judicial notice 

of the “Lower Sioux Indian Community’s” corporate charter which specifically 

states that the name of the corporation is the “Lower Sioux Indian Community” – 

the defendant in this lawsuit.   

The District Court’s refusal to take judicial notice is an abuse of discretion.  

First, the District Court found that the corporate charter is the “subject of dispute” 

citing a Lustgraaf v. Behrens, 619 F.3d 867, 885 (8th Cir. 2010).  However, in 

Lustgraaf, the parties disputed the “authenticity” of the document.  Appellee LSIC 
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Corporation does not dispute the “authenticity” of the Charter.  Rather, it disputes 

whether the Charter’s “sue and be sued clause” waives sovereign immunity.   

Next, the District Court holds that even if it took judicial notice, the 

corporate charter’s “sue and be sued” clause has been found not to waive 

sovereign immunity citing United Keetoowah Bank of Cherokee Indians v. State 

of Okl. Ex rel. Moss, 927 F.2d 1170, 1174 (10th Cir. 1991) and Rosebud Sioux 

Tribe v. Val-U Constr. Co. of S.D., Inc., 50 F3d 560, 563 (8th Cir. 1995).  Neither 

case cited for that proposition is on point to the LSIC Corporation’s sovereign 

immunity defense. United Keetoowah Bank did not involve sovereign immunity 

but rather whether the Indian tribe could sue in federal court as a corporation 

under 28 U.S.C. §1362.  As discussed below, Rosebud Sioux actually supports 

Appellants’ position.   

Rosebud Sioux involved a construction dispute between the Rosebud tribe 

and the defendant construction company who asserted a counterclaim against the 

tribe.  Identically to the facts here, the Rosebud Sioux tribe had formed a Section 

17 corporation to conduct business affairs and its corporate charter contained a 

“sue and be sued” clause.  The defendant argued that the “sue and be sued” clause 

waived sovereign immunity.  Rosebud Sioux rejected that argument because the 

lower court found that the construction company contracted with the tribe and not 

its corporation: 
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The record shows that the Tribe entered into the contract as a sovereign 

governmental entity. The construction contract was signed by the tribal 

chairman, and the Tribe oversaw the contract through the Tribal Council 

and the Medical Center Management Committee. There is no evidence that 

Val–U was dealing with a tribal corporate entity. 

Rosebud Sioux, at 563. 

Rosebud Sioux analyzes the most important question of this case – who 

owns the land at issue here? The “Lower Sioux Indian Community in the State of 

Minnesota, a federally recognized tribe” or its corporation, the “Lower Sioux 

Indian Community”?  If the “Lower Sioux Indian Community”, the Section 17 

corporation and the named defendant owns the land, Jackpot Junction has already 

specifically held that the Defendant Appellants sued – the “Lower Sioux Indian 

Community,” waived sovereign immunity in its corporate charter.   

CONCLUSION 

 The District Court Sanctions Order, Cost Bond Order and Judicial Notice 

Order should be reversed.   

 

Dated: October 19, 2015 

 

  s/Erick G. Kaardal    

Erick G. Kaardal, 229647 

Mohrman, Kaardal & Erickson, P.A. 
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Facsimile: (612) 341-1076 
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WITH FED. R. APP. P. 32 (a)(7) 

 The undersigned certifies that the Brief submitted herein contains 15,550 

words and complies with the type/volume limitations of the Federal Rules of 

Appellate Procedure 32(a)(7) and this Court’s Order allowing Appellants to file a 

principal brief with 16,000 words.  This Brief was prepared using a proportionally 

spaced typeface of 14-point. The word count is stated in reliance on Microsoft 

Word 2010, the word processing system used to prepare this Brief.  

 

  /s/Erick G. Kaardal   

Erick G. Kaardal 
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