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INTRODUCTION 

Plaintiffs do not dispute that judicial review under the Administrative Procedure Act (the 

“APA”) is limited to final agency action, and that a final agency action is a precondition for the 

APA’s waiver of the United States’ sovereign immunity.  Nor do they dispute that they, as the 

parties seeking judicial review, have the burden of proving finality.  Plaintiffs also do not dispute 

that this Court and the Tenth Circuit have held that judicial review of claims against the National 

Indian Gaming Commission (“NIGC”), under both the APA and the Indian Gaming Regulatory 

Act (“IGRA”), is limited to the specific NIGC actions listed in 25 U.S.C. § 2714.  Finally, it is 

undisputed that none of the Section 2714 actions occurred here.  Because the opinion letter from 

Eric Shepard, NIGC’s Acting General Counsel (the “Shepard Letter”), is not final agency action, 

the Court should dismiss Plaintiffs’ claims in this case. 

The core of Plaintiffs’ case is their disagreement with a rule promulgated by the 

Department of the Interior (“DOI”) through notice-and-comment rulemaking in 2006 and 2007, 

and published in 2008 as a final rule.  But Plaintiffs did not timely challenge that rule.  Plaintiffs 

could have raised their current claims during DOI’s rulemaking in 2006 and 2007; in fact, the 

State of Kansas does not dispute that it was aware of and participated in the rulemaking, yet 

failed to raise its current challenges.  Plaintiffs also did not challenge the final rule after it was 

published in 2008.  In 2012, when DOI took land into trust for the Quapaw Tribe in Kansas, 

Plaintiffs abandoned their objections to the trust acquisition, and never sought a remedy within 

the time allowed. 

Plaintiffs now seek to revive their untimely claims, but not with respect to any final 

agency action; instead, they seek to collaterally attack the Shepard Letter in an effort to have the 

Court declare portions of DOI’s 2008 rule null and void.  Plaintiffs’ claims against DOI should 
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be dismissed for any one of several reasons: (1) they were waived by Plaintiffs’ failure to assert 

them during DOI’s rulemaking; (2) they are barred by the APA’s six-year statute of limitations; 

(3) they are based on an interpretation of IGRA that is wrong as a matter of law; and (4) even if 

the claims are neither barred nor flatly incorrect, DOI’s reasonable interpretation in notice-and-

comment rulemaking of an undefined and ambiguous term in a statute is entitled to deference, 

even if it differs from a prior judicial construction.   

ARGUMENT AND AUTHORITIES 

I. THE SHEPARD LETTER DOES NOT CONSTITUTE FINAL AGENCY ACTION, 
AND THIS COURT ACCORDINGLY LACKS SUBJECT MATTER 
JURISDICTION. 

 
Congress specifically identified which NIGC actions constitute reviewable final agency 

action under IGRA and the APA, see 25 U.S.C. § 2714, and it is undisputed none of those 

actions occurred here.  Instead, Shepard Letter is like every other opinion letter from the NIGC 

General Counsel’s Office that this Court, the Tenth Circuit, and other federal courts have 

routinely held does not constitute final agency action. 

A. This Court and the Tenth Circuit Have Unanimously Held that NIGC 
General Counsel Opinion Letters Do Not Constitute Final Agency Action. 
 

Every time this Court – and the Tenth Circuit – have encountered an APA challenge to an 

opinion letter issued by the NIGC General Counsel (or a similar lands opinion letter from DOI), 

unaccompanied by other agency action, these Courts have held that such letters do not constitute 

final agency action, as judicial review under IGRA is limited to the agency actions expressly 

enumerated in 25 U.S.C. § 2714.  See Oklahoma v. Hobia, 775 F.3d 1204, 1210 (10th Cir. 2014) 

(holding that an Indian lands opinion letter from NIGC’s General Counsel did not constitute final 

agency action, and citing 25 U.S.C. § 2714 as “defining what constitutes ‘final agency action’ 

under IGRA”); Miami Tribe of Okla. v. United States, 198 Fed. Appx. 686, 690 (10th Cir. 2006) 
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(holding that a DOI opinion letter did not constitute final agency action, and citing 25 U.S.C. § 

2714 as what constitutes final agency action subject to review under the APA); Wyandotte 

Nation v. NIGC, 437 F. Supp. 2d 1193, 1201 (D. Kan. 2006) (describing prior litigation over a 

March 2004 opinion letter from NIGC’s General Counsel analyzing whether a tribe could 

lawfully game on a tract of land in Kansas, and the Court’s June 1, 2004 dismissal of that case: 

“The NIGC moved to dismiss the action for lack of a final agency action, a prerequisite for this 

Court's jurisdiction, and on June 1, 2004, the Court granted the NIGC’s motion to dismiss.”); 

Miami Tribe of Okla. v. United States, No. CIV.A.02-2591-CM, 2004 WL 2278584, at *4 (D. 

Kan. June 8, 2004) (dismissing challenge to DOI opinion letter that was requested by NIGC 

because the “opinion letter, by itself, is not final agency action reviewable under the APA”); see 

also Hartman v. Kickapoo Tribe Gaming Comm’n, 319 F.3d 1230, 1232-33 (10th Cir. 2003) 

(declining to imply a private right of action under IGRA where Congress expressly specified 

which NIGC decisions are subject to federal court review). 

B. Other Courts Have Consistently Reached the Same Conclusion. 
 
Other federal courts have also consistently held that NIGC General Counsel opinion 

letters do not constitute final agency action.  See Lac Vieux Desert Band of Lake Superior 

Chippewa Indians of Mich. v. Ashcroft, 360 F. Supp. 2d 64, 67 (D.D.C. 2004) (holding that an 

NIGC General Counsel’s opinion letter did not constitute final agency action, and that the 

express listing of actions in Section 2714 shows Congressional intent to limit judicial review); 

Cheyenne-Arapaho Gaming Comm’n v. Nat’l Indian Gaming Comm’n, 214 F. Supp. 2d 1155, 

1168, 1171-72 (N.D. Okla. 2002) (holding that an NIGC general counsel opinion letter “certainly 

does not amount to a ‘final’ agency action” and that Congress intended to limit judicial review 

under the Act to the final agency actions specified in Section 2714); Neighbors of Casino San 
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Pablo v. Salazar, 773 F. Supp. 2d 141, 150-51 (D.D.C. 2011) (dismissing claims against NIGC 

for failure to challenge final agency action, and holding that judicial review under IGRA is 

limited to the final actions expressly enumerated in Section 2714); Crosby Lodge, Inc. v. NIGC, 

Case No. 3:06-cv-657, 2008 WL 5111036, at *7 (D. Nev. Dec. 3, 2008) (“an advisory opinion of the 

NIGC’s General Counsel ... has no legal effect because it is not a final decision of the agency”) 

(citation and quotation marks omitted); AT&T v. Coeur d’Alene Tribe, 295 F.3d 899, 905 n.7 (9th 

Cir. 2002) (NIGC decisions that Congress expressly made reviewable under 25 U.S.C. § 2714 

are final agency actions, whereas NIGC opinion letter is “clearly” not final agency action). 

C. Plaintiffs Fail to Distinguish the Extensive Case Law Holding that NIGC 
General Counsel Opinion Letters Do Not Constitute Final Agency Action. 

 
Plaintiffs’ Opposition Brief only points to immaterial factual differences between this 

case and those cited above, and fails to overcome the prevailing legal proposition that an opinion 

letter from NIGC’s General Counsel regarding a land parcel’s eligibility for gaming does not 

constitute final action of the Commission subject to judicial review. 

For example, Plaintiffs attempt to distinguish Hobia by arguing that the opinion letter 

there concluded that land was ineligible for gaming, whereas the letter here concluded that land 

was gaming eligible.  Doc. No. 60 at 8-9.  But finality for judicial review purposes does not turn 

on whether a letter concludes that land is eligible or ineligible for gaming.  The key is whether 

the Commission took one of the actions subject to judicial review under 25 U.S.C. § 2714, which 

did not occur here or in Hobia. 

Plaintiffs try to distinguish Cheyenne-Arapaho by arguing that the opinion letter was 

addressed to the Seneca Nation, a non-party.  Finality, however, does not depend on who 
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received the letter, or who is a party in the subsequent litigation.  And even if this point were 

dispositive, the Shepard Letter was sent to counsel for the Quapaw Tribe, also a non-party.1 

Plaintiffs attempt to distinguish two other cases, Lax Vieux Desert Band and Coeur 

d’Alene, by arguing that the NIGC General Counsel’s opinions in those cases differed from the 

lands opinion here.  But the legal rules and reasoning from those cases, which Plaintiffs do not 

address, are equally applicable: an opinion letter from the NIGC General Counsel does not 

constitute final agency action, and the express listing of actions in Section 2714 shows 

Congressional intent to limit judicial review to certain enumerated actions.  Similarly, Plaintiffs 

cite factual differences between this case and Tamiami Partners v. Miccosukee Tribe of Indians, 

63 F.3d 1030 (11th Cir. 1995), but do not address the Eleventh Circuit’s ruling: because 

Congress listed express rights of action in 25 U.S.C. § 2714, courts should not expand the 

coverage of IGRA to incorporate other remedies.  Id. at 1049. 

Plaintiffs cite immaterial factual differences between this case and Neighbors of Casino 

San Pablo, but fail to distinguish the court’s ruling that “[j]udicial review of the NIGC’s 

decisions is restricted to final decisions under 25 U.S.C. §§ 2710-13.”  773 F. Supp. 2d at 150.  

Neither the opinion letter here, nor the NIGC action in Neighbors of Casino San Pablo, were 

actions under 25 U.S.C. §§ 2710-13, and therefore they do not constitute final agency action 

subject to judicial review. 

Plaintiffs also seek to distinguish Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193 (D. 

Kan. 2006), Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001),2 and Miami Tribe of 

                                                 
1 While Plaintiffs later amended their complaint in this case to assert an estoppel claim against several Quapaw tribal 
representatives, the Tribe itself remains a non-party.  In any event, Plaintiffs cannot satisfy their burden of proving 
finality by attempting to create it after the fact by merely naming tribal representatives. 
 
2 The Plaintiffs appear to agree with the United States that Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001) 
is distinguishable because it “involved the approval of a gaming management contract,” Pls.’ Opp’n (Doc. No. 60) at 
10, which is final agency action under 25 U.S.C. §§ 2711 and 2714. 
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Oklahoma v. United States, 198 Fed. Appx. 686 (10th Cir. 2006), based on a timing argument, 

contending that the Shepard Letter must be considered final because NIGC previously approved 

the Quapaw Tribe’s gaming ordinance.  But the United States’ Opening Brief (Doc. No. 43 at 

25) already addressed this argument, citing AT&T v. Coeur d’Alene Tribe, 295 F.3d 899 (9th Cir. 

2002), in which the NIGC Chairman approved a tribe’s management contract, “a decision that 

constitutes a final agency action,” and later issued an opinion letter about the legality of a 

gaming proposal.  Id. at 902.  According to the Ninth Circuit, the only final agency actions in 

that case were NIGC decisions that Congress expressly made reviewable under 25 U.S.C. § 

2714.  By contrast, the Ninth Circuit held that the NIGC opinion letter itself did not constitute 

final agency action.  Id. at 905 n.7 (Fletcher, J.); see also id. at 911 (Gould, J., concurring in part 

and dissenting in part) (same).  Only final agency action triggers review under the APA; without 

it, there is no waiver of federal sovereign immunity, and no jurisdiction, regardless of when the 

non-final action occurs.  Plaintiffs’ timing argument fails to respond to the United States’ brief 

on this point and ignores the holding from Coeur d’Alene. 

In addition to ignoring the timing rule from Coeur d’Alene, Plaintiffs fail to respond to 

the United States’ argument that the Shepard Letter is not reviewable because, even it were final, 

it cannot be considered a reviewable action of the NIGC.  Cheyenne-Arapaho held that official 

NIGC actions are those taken by the Chairman or the Commission, not by the General Counsel, 

who “is simply a staff member of the NIGC advising the decision-makers and tribal entities 

when required.”  214 F. Supp. 2d at 1168.  And Lac Vieux Desert Band held that even if an 

NIGC General Counsel’s opinion letter fell within one of IGRA’s enumerated categories for 
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judicial review, it still would not constitute final action “by the Commission” for purposes of 

judicial review.  Id. at 67-68.  Plaintiffs fail to address this argument.3   

Plaintiffs do not dispute that this Court and the Tenth Circuit have held that (1) judicial 

review is limited to the NIGC actions expressly enumerated as final under 25 U.S.C. § 2714, and 

(2) that NIGC General Counsel opinion letters do not constitute final agency action.  Instead, 

Plaintiffs rely primarily on Keetoowah Band, an older, unpublished opinion from the Eastern 

District of Oklahoma that is inconsistent with the decisions of this Court and the Tenth Circuit, 

as well as other federal courts.  Compare United Keetoowah Band v. Okla., Case No. 03-cv-340 

(E.D. Okla. Jan. 26, 2006) (slip op. available at Doc No. 15-2) (judicial review under IGRA is 

not limited to agency actions listed in Section 2714) with Hobia, 775 F.3d at 1210 (citing 25 

U.S.C. § 2714 as “defining what constitutes ‘final agency action’ under IGRA”); Miami Tribe, 

198 Fed. Appx. at 690 (“Only the NIGC’s final determination regarding a gaming contract is 

final agency action subject to appeal under the APA.”) (citing 25 U.S.C. § 2714); Neighbors of 

Casino San Pablo, 773 F. Supp. 2d at 150 (“Judicial review of the NIGC’s decisions is restricted 

to final decisions under 25 U.S.C. §§ 2710-13.”) (citing 25 U.S.C. § 2714); Lac Vieux Desert 

Band, 360 F. Supp. 2d at 67 (express listing of actions in Section 2714 shows Congressional 

intent to limit judicial review); Cheyenne-Arapaho, 214 F. Supp. 2d at 1171-72 (N.D. Okla. 

2002) (Congress intended to limit judicial review under the Act to the final agency actions 

specified in Section 2714); Neighbors of Casino San Pablo, 773 F. Supp. 2d at 150-51 (judicial 

review under IGRA is limited to the final actions expressly enumerated in Section 2714).  

                                                 
3 Similarly, Plaintiffs fail to address Crosby Lodge, Inc. v. NIGC, Case No. 3:06-cv-657, 2008 WL 5111036, at *7 
(D. Nev. Dec. 3, 2008) (“an advisory opinion of the NIGC’s General Counsel ... has no legal effect because it is not 
a final decision of the agency”) (citation and quotation marks omitted). 
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Plaintiffs have not shown why Keetoowah Band should prevail over all other decisions on this 

point. 

 In any event, Keetoowah Band is distinguishable for the reasons described in the United 

States’ Opening Brief, Doc. No. 43 at 24.  Unlike Keetoowah Band, Plaintiffs here do not allege 

that NIGC or any Commissioners have taken any further action at all with respect to the 

Quapaw’s land in Kansas.  Nor have Plaintiffs cited any concrete legal consequences that have 

actually resulted from the Shepard Letter.   

D. The Supreme Court’s Two-Part Test for Final Agency Action. 

Plaintiffs’ Opposition (Doc. No. 60 at 4-8) analyzes the Shepard Letter under the 

Supreme Court’s two-part test for finality, but without reference to any of the cases cited above.  

See, e.g., Cheyenne-Arapaho, 214 F. Supp. 2d at 1168-69 (NIGC general counsel opinion letter 

“certainly does not amount to a ‘final’ agency action” because it did not mark the consummation 

of the agency’s decision making process, and was not an action by which rights or obligations 

have been determined, or from which legal consequences will flow).  But even without the 

benefit of the caselaw previously cited, the Shepard Letter still would not constitute final agency 

action under the Supreme Court’s standard for finality.  Agency action will only be considered 

“final,” and therefore reviewable, if two conditions are met: (1) it must mark the 

“consummation” of the agency’s decision-making process; and (2) it “must be one by which 

rights or obligations have been determined, or from which legal consequences will flow.”  

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (citations and quotation marks omitted).  

The first condition is not met because the letter does not mark the consummation of the 

agency’s decision-making process.  The letter is not even an agency “decision,” but rather a staff 

member’s letter opinion issued to the Tribe, who is not a party to this case.  See St. Croix 
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Chippewa Indians of Wisc. v. Kempthorne, No. 07-cv-2210, 2008 WL 4449620, at *4 (D.D.C. 

Sept. 30, 2008) (granting motion to dismiss because of a lack of final agency action: “a letter that 

merely advises the recipient of the agency’s position does not amount to a ‘consummation’ of the 

agency’s decision-making process”), aff’d 384 Fed. App’x 7 (D.C. Cir. 2010); Cheyenne-

Arapaho, 214 F. Supp. 2d at 1168 (NIGC actions are those taken by the Chairman or the 

Commission, not by the General Counsel); Lac Vieux Desert Band, 360 F. Supp. 2d at 68 (“for 

the agency [NIGC] to take any official action, the Chairman or Commission must make a 

decision.”).   

Moreover, the opinion letter does not conclude NIGC’s decision making process, as 

numerous other (and truly final) agency actions may occur with respect to this tract of land.  See 

Doc. No. 43 at 24 n.11; see also Qwest Corp. v. FCC, 258 F.3d 1191, 1206 (10th Cir. 2001) 

(FCC order that chose a cost model was not final agency action because further steps needed to 

occur before implementation).  The Plaintiffs, if other jurisdictional requirements can be 

satisfied, can obtain judicial review when challenging a resulting final agency action.  As the 

consequences would flow from later agency action, the Plaintiffs have not yet been “adversely 

affected or aggrieved by agency action,” 5 U.S.C. § 702, nor is the impact of the Shepard Letter 

“direct and immediate.”  See Colo. Farm Bureau Fed’n v. Forest Serv., 220 F.3d 1171, 1173 

(10th Cir. 2000) (quoting Franklin v. Massachusetts, 505 U.S. 788, 796-97 (1992)); see also 

CH2M Hill Cent., Inc. v. Herman, 131 F.3d 1244, 1247 (7th Cir. 1997) (“a person merely 

disappointed by legal statements in an administrative opinion is not ‘adversely affected or 

aggrieved.’”) (citing Dir., OWCP v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122 

(1995)). 
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The second condition is not met because the letter is not one from which rights or 

obligations have been determined, or from which legal consequences will flow.  The letter does 

not “impose an obligation, deny a right or fix some legal relationship.”  Ash Creek Mining Co. v. 

Lujan, 934 F.2d 240, 243 (10th Cir. 1991) (quoting Chi. & S. Air Lines, Inc. v. Waterman S.S. 

Corp., 333 U.S. 103, 113 (1948)); see also Phillips Petroleum Co. v. Lujan, 963 F.2d 1380, 1387 

(10th Cir. 1992) (same).  Here, NIGC’s own characterization of the letter is that it “does not 

constitute final agency action for purposes of review in federal district court.” Doc. No. 13-8 at 

15.  This is consistent with NIGC’s policy for such letters.4  Rather, the letter was merely a 

correspondence from NIGC’s Acting General Counsel to the Tribe.  It has no binding effects on 

the agency, as the NIGC and its Commissioners are free to disagree with the opinion, or reach a 

contrary conclusion with respect to a gaming ordinance or management contract, or bring an 

enforcement action against the Tribe if and when the Tribe seeks to game on its land in Kansas.  

Plaintiffs do not dispute that NIGC and its decision makers remain free to exercise discretion.  

And the letter does not impose any rights or obligations on any private parties, nor does it bind 

them in any way.  Significantly, the Quapaw Tribe was not legally required to obtain this letter 

opinion – it could have proceeded with any course of action on its trust land in Kansas, including 

gaming in compliance with other requirements of federal law, without the NIGC letter.  

Similarly, NIGC’s letter does not change Plaintiffs’ rights, as they remain the same as before the 

letter was sent, and the same as if no letter had been issued at all.  Where “the practical effect of 

the agency action is not a certain change in the legal obligations of a party, the action is non-final 

                                                 
4 See NIGC Helpful hints for Submitting Requests for a Legal Opinion to the NIGC Office of General Counsel (Dec. 
2013), available at  
http://www.nigc.gov/LinkClick.aspx?fileticket=Qo0rfkyDmMY%3d&tabid=959 (“As a general matter, legal 
opinions are issued by the OGC as a courtesy, and neither IGRA nor NIGC regulations require the OGC to issue a 
legal opinion on any matter. Further, the legal opinion of the General Counsel is not agency action and the issuance 
of a legal opinion is a voluntary process, both for the party making the request and the OGC.”). 
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for the purpose of judicial review.” Nat'l Ass’n of Home Builders v. Norton, 415 F.3d 8, 16 (D.C. 

Cir. 2005) (no final agency action where party’s liability remained exactly as it was before the 

action). 

E. The Bowen Presumption of Judicial Review. 

Plaintiffs cite Bowen v. Michigan Acad. of Family Physicians, 476 U.S. 667, 670 (1986) 

for the “strong presumption” that Congress intends judicial review of agency action.  But that 

rule does not help Plaintiffs here.  First, Bowen concerned judicial review of promulgated 

regulations, not a letter from an agency attorney.  Second, even if Bowen could be interpreted 

more broadly, it can at most apply only when a claim is otherwise entirely permissible and viable 

as an APA claim.  The cited language merely states a truism that, when there is final agency 

action, the presumption should ordinarily be that a claim that is otherwise viable under the APA 

should be heard.  Here, that requirement cannot be satisfied if there is not an official action by an 

agency, much less one that is final.  See, e.g., Cheyenne-Arapaho, 214 F. Supp. 2d at 1168; 

(NIGC actions are those taken by the Chairman or the Commission, not by the General Counsel); 

Lac Vieux Desert Band, 360 F. Supp. 2d at 68 (“for the agency [NIGC] to take any official 

action, the Chairman or Commission must make a decision.”).  Moreover, even if the 

presumption did apply, Bowen finds that this presumption may be overcome where there is 

“clear and convincing evidence of a contrary legislative intent,” Bowen, 476 U.S. at 671 (internal 

quotation marks omitted), including “specific legislative history” or congressional intent “that is 

fairly discernible in the detail of the legislative scheme.”  Id. at 673 (citations and internal 

quotation marks omitted).  Here, both the legislative history and the legislative scheme 

demonstrate Congressional intent to limit judicial review to the agency actions enumerated in 

Section 2714.  Finally, the Bowen presumption has already been considered specifically in the 
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context of IGRA and Section 2719, and the presumption was held to be overcome by IGRA’s 

detailed legislative scheme.  Cheyenne-Arapaho Gaming Comm'n v. Nat'l Indian Gaming 

Comm'n, 214 F. Supp. 2d 1155, 1171 (N.D. Okla. 2002) (examining IGRA in light of the Bowen 

presumption, and holding that “structure and scheme” of IGRA shows congressional intent to 

limit judicial review to the actions listed in § 2714). 

II. THERE IS NO LEGAL BASIS TO REQUIRE FINAL AGENCY ACTION. 

Although not requested in their Amended Complaint, Plaintiffs now request that this 

Court somehow issue an order requiring NIGC to make a final agency decision regarding the 

eligibility of land for gaming before the Quapaw Tribe conducts either Class II or Class III 

gaming.  Doc. No. 60 at 12-14.   

This same argument was recently rejected when Plaintiff Cherokee County raised it 

regarding the Quapaw Tribe’s Downstream Casino in Oklahoma.  Bd. of Comm’rs of Cherokee 

Cnty v. Jewell, 956 F. Supp. 2d 116, 124 (D.D.C. 2013) (dismissing Cherokee County’s claims 

that NIGC was required to make a gaming eligibility determination).   

Other courts have also rejected the argument that NIGC must make such a gaming 

eligibility determination.  N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 747 (9th Cir. 

2009) (NIGC is not required to make an Indian lands determination when it approves a non-site-

specific ordinance; nor is NIGC required to make an Indian lands determination years later when 

a tribe licenses and begins constructing a casino); Neighbors of Casino San Pablo, 773 F. Supp. 

2d at 147 (“knowledge of gaming activities and the Indian lands on which they occur does not 

create an additional duty (such as an Indian lands determination) not imposed by statute”).  

Plaintiffs admit (Doc. No. 60 at 12) that Quapaw’s previously approved gaming ordinance is a 
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non-site-specific ordinance; thus, NIGC was not required to make a gaming eligibility 

determination when it approved the ordinance, nor is it required to make one now.5 

The only authority cited by Plaintiffs for this argument is Judge Gould’s dissenting 

opinion in North County Community Alliance, but Judge Fletcher’s majority opinion explicitly 

rejects this argument.  Plaintiffs correctly identify Judge Gould’s overall opinion as “concurring 

in part, dissenting in part,” Doc. No. 60 at 14, but fail to note that the relevant portion of Judge 

Gould’s opinion – including the language relied upon and quoted in Plaintiffs’ Opposition – is 

the dissenting portion.  See 573 F.3d at 752 (J. Gould, concurring in part, dissenting in part) (“I 

dissent from the majority’s conclusions . . . that the NIGC was not required to make an ‘Indian 

lands’ determination before the casino construction began.”).6  Plaintiffs fail to mention the 

controlling majority opinion. 

III. PLAINTIFFS HAVE ABANDONED THEIR ESTOPPEL CLAIM AGAINST NIGC. 

In their Opposition Brief, Plaintiffs abandon their estoppel claim against NIGC (which 

was originally asserted only against NIGC, Doc. No. 1 at 9-10),7 and now concede that any 

                                                 
5 Plaintiffs actually admit this point earlier in their Opposition: “[n]othing in the text of the IGRA . . . requires the 
NIGC to determine whether the land meets the last recognized reservation exception when a tribe licenses or begins 
construction of a class II or class III gaming facility already authorized by a non-site-specific ordinance.”  Doc. No. 
60 at 6. 
 
6 North County Community Alliance references facility license regulations promulgated by NIGC in 2008, which 
were not before the Ninth Circuit in that case, although they were part of the ruling in Board of Commissioners of 
Cherokee County, Kansas v. Jewell, 956 F. Supp. 2d at 123.  Those regulations do not change the outcome of this 
case.  They are merely notice regulations requiring tribes to notify NIGC that they may issue a license to a gaming 
facility, and to provide a legal description and other information about the land on which the facility resides. See 25 
C.F.R. part 559.  The regulations do not require the Chairman to take any action or approve or disapprove such 
licenses.  See NIGC Facility License Standards, 73 Fed. Reg. 6019, 6022 (“The rule does not establish any 
mechanism or system whereby facility licenses are submitted to the Commission for approval.”) & 6027 
(recognizing comment that “the regulation fails to require that the NIGC actually make a determination [on Indian 
lands]” and stating that “[t]he Commission did not intend, under these rules, to develop a broad program for making 
Indian lands decisions. The Commission makes such decisions in the context of its enforcement actions and 
approval of management contracts and site-specific ordinances.”). 
 
7 While Plaintiffs argue that the Court must accept their allegations regarding estoppel as true, they fail to address 
the allegations contradicted by their own contemporaneous documents filed with this Court.  See Doc. No. 43 at 30-
31; see also U.S. ex rel. Riley v. St. Luke’s Episcopal Hosp., 355 F.3d 370, 377 (5th Cir. 2004) (“Some of [the 
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representations by the Tribe are legally irrelevant to Plaintiffs’ claims against NIGC.  Doc. No. 

60 at 14.  As a result, Plaintiffs’ case against the federal defendants now turns solely on the 

validity of DOI’s 2008 rulemaking – which is untimely – rather than an action against NIGC.   

Even if the Shepard Letter constituted final agency action, which it does not, it still could 

not be considered arbitrary and capricious for Shepard to apply the correct law, in the form of the 

validly promulgated regulation in 25 C.F.R. § 292.4.  Plaintiffs’ theory is essentially that 

Shepard could have acted reasonably only by refusing to follow the validly promulgated and 

applicable rule.  This theory is inconsistent with administrative law, as well as logic.  See, e.g., 

Fla. Keys Citizens Coal. v. U.S. Army Corps of Eng’rs, 374 F. Supp. 2d 1116, 1157 (S.D. Fla. 

2005) (agency action not arbitrary or capricious because agency was “entitled to rely on, and did 

reasonably rely on, the considered judgment of other agencies with particular expertise”). 

IV. THE CHALLENGE TO 25 C.F.R. § 292.4(b)(2) MUST BE DISMISSED. 

A. Plaintiffs’ Challenge to DOI’s 2008 Rule is Barred by the Six-Year Statute of 
Limitations. 
 

Plaintiffs attempt to avoid the applicable six-year statute of limitations by characterizing 

their lawsuit as an “as-applied” rather than a “facial” challenge.  Doc. No. 60 at 22.  But an “as 

applied” challenge seeks to enjoin the enforcement of a rule as applied to the challengers and 

with regard to their particular circumstances, whereas a “facial” challenge seeks to strike down a 

rule in its entirety on its face as inconsistent with statutory authority.  Scherer v. U.S. Forest 

Service, 653 F.3d 1241, 1243 (10th Cir. 2011).  Plaintiffs’ claims constitute a facial challenge, as 

demonstrated by their allegations about the rule and the relief they seek: 

                                                 
party’s] s allegations are qualified by the contents of attached documents. . . . If such an allegation is contradicted by 
the contents of an exhibit attached to the pleading, then indeed the exhibit and not the allegation controls.”); 
Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir.) (“The court need not, however, accept as true 
allegations that contradict matters properly subject to judicial notice or by exhibit.”).  Regardless, Plaintiffs still have 
not pled all the elements of estoppel in either of their complaints or other briefing. 
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 “By failing to recognize Wyandotte Nation v. NIGC’s major governmental presence 
standard, the DOI acted arbitrarily and in excess of its authority, and 25 CFR. § 292.4 
should be declared null and void.”  Doc. No. 13 at 16. 
 

 “By failing to include in 25 CFR § 292.4 a requirement that the tribe’s location be 
determined as of the date of IGRA’s effectiveness, October 17, 1988, the DOI has 
interpreted 25 U.S.C. § 2719(b)(2), in a manner inconsistent with Carcieri, and in an 
arbitrary manner in excess of DOI’s authority, and should therefore be declared null and 
void.”  Id. 
 

 “the State of Kansas and the County pray that the Court . . . [d]eclare that the DOI acted 
arbitrarily and in excess of its authority by implementing 25 CFR. § 292.4(b)(2) without a 
temporal restriction, and in a manner that does not rely on tribes’ major governmental 
presence.”  Id. at 17-18. 

 
 
These are facial challenges to strike down 25 C.F.R. § 292.4(b)(2) as written, based on 

DOI actions taken exclusively during the rulemaking over six years ago, and to prevent other 

agencies from relying on Section 292.4(b)(2), not merely to enjoin the enforcement of the rule 

only as applied to the Plaintiffs and their particular circumstances.  See, e.g.,  Strahan v. Linnon, 

967 F. Supp. 581, 607 (D. Mass. 1997) (holding that plaintiff’s claim – alleging that a regulation 

is plainly inconsistent with a statute – is a “facial” challenge, and rejecting plaintiff’s 

characterization of the claim as an “as-applied” challenge), aff’d, 187 F.3d 623 (1st Cir. 1998); 

Calif. Sea Urchin Comm’n v. Jacobson, Case No. 13-cv-5517, 2014 WL 948501, at *4 (C.D. 

Cal. March 3, 2014) (“Plaintiffs are incorrect that the mere reliance on an old rule in a new rule 

reopens the limitations period for challenging the authority in the original rule.”). 

Indeed, even if the Court finds that the Shepard Letter is a final agency action, and that it 

“applied” the DOI rule, the rule still was not applied to the Plaintiffs, which is enough to deny 

the characterization of their case as an “as-applied” challenge.  See Indep. Cmty. Bankers of Am. 

v. Bd. of Governors of Fed. Reserve Sys., 195 F.3d 28, 34 (D.C. Cir. 1999) (as-applied challenges 

available for “a party against whom a rule is applied”); Lawline v. Am. Bar Ass’n, 956 F.2d 1378, 
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1386 (7th Cir. 1992) (“as the [rule] has not been applied to the plaintiffs’ conduct, it may not be 

challenged as applied”), cert. denied, 510 U.S. 992 (1993); Crosby Lodge, Inc. v. NIGC, Case No. 

3:06-cv-657, 2008 WL 5111036, at *7 (D. Nev. Dec. 3, 2008) (plaintiff cannot “challenge the 

regulation as applied against the NIGC until the NIGC actually applies the regulation to [the 

plaintiff]”).   

Plaintiffs’ collateral attack of the 2008 rule, by objecting to Shepard’s letter to the 

Quapaw Tribe, does not create an “as applied” challenge.   

Moreover, Plaintiffs knew or should have known of their claims by at least 2008.  In this 

case they challenge DOI’s 2008 rule on two grounds: (1) that “presently located” should have 

been construed in DOI’s regulations as a date-of-enactment restriction (i.e., temporally limited to 

October 17, 1988), and (2) that DOI erred in defining a tribe’s present location according to the 

tribe’s “governmental presence” and “tribal population.”  But both of these grounds should have 

been obvious to Plaintiffs in 2008. 

Regarding the first ground for Plaintiffs’ challenge, it was clear in 2008, when DOI 

promulgated the last recognized reservation exception in 25 C.F.R. § 292.4(b)(2), that DOI did 

not temporally limit a tribe’s location to October 17, 1988.  Like Congress, DOI included other 

date-of-enactment restrictions elsewhere throughout Section 292.4 where required by IGRA.  

And like Congress, DOI promulgated a rule for the last recognized reservation exception without 

such a restriction.  See 25 C.F.R. § 292.4(b)(2) (last recognized reservation exception applicable 

to land within a tribe’s “last recognized reservation within the State or States within which the 

tribe is presently located”) (emphasis added).  According to Plaintiffs’ theory of statutory 

construction, Plaintiffs must have interpreted DOI’s use of the term “presently located” in 2008 

to mean the date of publication of the final rule in 2008, and therefore must have, at that time, 
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considered it an error to not limit the exception to a tribe’s location as of October 17, 1988.  See, 

e.g., Pls. Am. Compl. (Doc. No. 13) at 16 (arguing in this case that DOI acted arbitrarily and 

capriciously “[b]y failing to include in 25 CFR § 292.4 a requirement that the tribe’s location be 

determined as of the date of IGRA’s effectiveness, October 17, 1988”).8  This claimed error 

would have been known to Plaintiffs in 2008.  

Regarding the second ground for Plaintiffs’ challenge, it was also clear in 2008 that DOI 

had defined “presently located” slightly differently than the Court had construed the term in 

Wyandotte.  See id. (alleging in this case that DOI acted arbitrarily and capriciously “[b]y failing 

to recognize Wyandotte Nation v. NIGC’s major governmental presence standard”).  But 

following the term “presently located,” DOI explicitly added its definitional phrase: “as 

evidenced by the tribe’s governmental presence and tribal population,” 25 C.F.R. § 292.4(b)(2). 

Moreover, the State of Kansas was in active litigation – before, during, and after the 

rulemaking – against Oklahoma tribes, including the Wyandotte Nation, that were seeking to 

establish gaming facilities in Kansas.9  See, e.g., Wyandotte v. Sebelius, 443 F.3d 1247, 1249 

(10th Cir. 2006) (describing decades-long litigation among the United States, the State of 

Kansas, and the Wyandotte Nation regarding the tribe’s attempts to locate a gaming facility in 

                                                 
8 Plaintiffs’ Opposition makes two contradictory arguments on this point.  For statute of limitations purposes, 
Plaintiffs argue that the language of DOI’s 2008 rule was too indefinite to put them on notice for claim accrual 
purposes.  But later, for statutory interpretation purposes, Plaintiffs argue that the statute plainly and unambiguously 
required a single outcome – an October 17, 1988 date-of-enactment restriction – and that DOI’s rule contradicts the 
statute by not adopting a 1988 date-of-enactment restriction. 
 
9 Similarly, Cherokee County was litigating against the Quapaw Tribe’s efforts to game on the Downstream Casino 
lands in Oklahoma at the time the regulation was promulgated.  See Complaint for Declaratory and Injunctive 
Relief, Bd. of Comm’rs of Cherokee Cnty v. Jewell, Case No. 1:08-cv-317, 2008 WL 2062468 (D.D.C. Feb. 25, 
2008); see also Bd. of Comm’rs of Cherokee Cnty v. Jewell, 956 F. Supp. 2d 116, 124 (D.D.C. 2013) (dismissing 
action asserting that NIGC was required to make a gaming eligibility determination because the duty was not 
required by statute). 
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Kansas).10  If anyone was or should have been aware of these potential challenges to DOI’s rule 

in 2008, it would have been the State of Kansas and others actively involved in litigation 

concerning similar issues. 

The cases cited by Plaintiffs support the conclusion that their claims are time-barred.  

Cedars-Sinai Medical Center v. Shalala, 177 F.3d 1126 (9th Cir. 1999) holds that the statute of 

limitations for challenging an agency rule accrues upon the issuance of the rule, and rejected the 

argument that a cause of action should accrue when the agency began applying the rule to the 

plaintiffs.  “[S]uch a rule is necessary so that regulations are not indefinitely subject to challenge 

in court.”  Id. at 1129.  According to the Ninth Circuit, accepting the plaintiffs’ argument, “and 

allowing suit whenever a regulation was administered by a federal agency, would virtually 

nullify the statute of limitations for challenges to agency orders.”  Id. at 1129 (citation and 

quotation marks omitted); see also Calif. Sea Urchin Comm’n, 2014 WL 948501, at *4 (“to 

accept Plaintiffs’ argument that the door is re-opened to an otherwise timebarred challenge 

whenever there is a more recent agency action invoking that previous final rule . . . would render 

the statute of limitations meaningless”). 

Plaintiffs cite Wind River Mining Corp. v. United States, 946 F.2d 710 (9th Cir. 1991), 

for its alleged exception to the six-year statute of limitations, but that decision is not applicable, 

much less controlling, here.  Wind River recognized a six-year statute of limitations for alleging a 

                                                 
10 The State of Kansas participated in at least the following actions and appeals involving the Wyandotte Nation: 
Sac & Fox Nation v. Babbitt, Case No. 96-cv-4129 (D. Kan.); Sac & Fox Nation v. Norton, Case No. 00-3063 (10th 
Cir.); Iowa Tribe v. Salazar, Case No. 08-cv-3277 (10th Cir.); Governor of Kansas v. Norton, Case No. 03-cv-4140 
(D. Kan.); Wyandotte Nation v. Sebelius, Case No. 04-cv-2140 (D. Kan.); Wyandotte Nation v. Sebelius, Case Nos. 
04-3431 and 04-3432 (10th Cir.); Governor of Kansas v. Kempthorne, Case No. 06-3213 (10th Cir.); Wyandotte 
Nation v. Salazar, Case No. 11-cv-2656 (D. Kan.); Wyandotte Nation v. Kansas City, Kansas, Case No. 01-2303 (D. 
Kan.).  The State also participated in at least the following actions and appeals involving the Miami Tribe: State ex 
rel. Graves v. United States, Case No. 99-2341 (D. Kan.); Kansas v. United States, Case Nos. 00-3057, 00-3058, 00-
3072 and 00-3119 (10th Cir.). 
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procedural violation in the adoption of a regulation, and for bringing a policy-based facial 

challenge.  The court then announced a narrow exception: “[i]f, however, a challenger contests 

the substance of an agency decision as exceeding constitutional or statutory authority, the 

challenger may do so later than six years following the decision by filing a complaint for review 

of the adverse application of the decision to the particular challenger.”  Id. at 715.  The reasoning 

for the Wind River exception is that “[t]he government should not be permitted to avoid all 

challenges to its actions, even if ultra vires, simply because the agency took the action long 

before anyone discovered the true state of affairs.”  Id. at 715.  One of the main rationales for the 

Ninth Circuit’s view was that “no one was likely to have discovered that the [agency’s] 1979 

designation of this particular [Wilderness Study Area] was beyond the agency’s authority until 

someone actually took an interest in that particular piece of property, which only happened when 

Wind River staked its mining claims.”  Id. at 715. 

Wind River has not been accepted by the Tenth Circuit.  Even if it were, neither the 

exception nor its reasoning apply to this case.  First, the exception would apply when a plaintiff 

alleges that an agency lacked authority to promulgate the regulation.  Id. at 715 (challenge to 

agency decision as “exceeding constitutional or statutory authority”); & 716 (“challenge to an 

agency decision alleging lack of agency authority”).  The Amended Complaint merely alleges 

that DOI’s promulgation was arbitrary and capricious – not that DOI lacked statutory authority to 

act.11 

Second, this is not a case where the agency acted “long before anyone discovered the true 

state of affairs.”  Id. at 715.  As described above, Plaintiffs knew or should have known of their 

                                                 
11 Plaintiffs do argue in their Opposition Brief that DOI was “the wrong agency” to promulgate 25 C.F.R. Part 292, 
Doc. No. 60 at 17, but that allegation does not appear in the Amended Complaint, and is contradicted by case law.  
See infra Part IV.C. 
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claims at least when rule was finalized, if not earlier.  See Strich v. United States, 793 F. Supp. 

2d 1238, 1244 n.8 (D. Colo. 2011) (where plaintiff had grounds to challenge final agency action 

when finalized more than six-years ago, “Wind River cannot rescue plaintiff’s claims from the 

six-year bar”); Calif. Sea Urchin Comm’n, 2014 WL 948501, at *7 (holding that the Wind River 

exception is inapplicable where “Plaintiffs do not assert that they were unaware of the 1987 Final 

Rule . . . [n]or could they, as the record would belie such a contention”). 

Third, the Wind River exception arises when the regulation is applied “to the particular 

challenger.”  Wind River, 946 F.2d at 715; see also id. at 716 (“a substantive challenge to an 

agency decision alleging lack of agency authority may be brought within six years of the 

agency’s application of that decision to the specific challenger”) (emphasis added); Calif. Sea 

Urchin Comm’n, 2014 WL 948501, at *7 (holding that the Wind River exception is inapplicable 

where “there is no indication that the [final rule] was applied ‘in particular’ to Plaintiffs”).  Even 

if the Shepard Letter is final agency action – which it is not – it still would not constitute an 

application of DOI’s 2008 rule to the Plaintiffs. 

DOI had authority to promulgate 25 C.F.R. Part 292; Plaintiffs were or should have been 

aware of the rule, both when DOI proposed it and when DOI published it; and the Shepard Letter 

is not an “application” of the rule to the Plaintiffs for judicial review purposes.  

B. Plaintiffs Waived Judicial Review of their Current Challenges to 25 C.F.R. § 
292.4(b)(2) by Not Asserting Their Arguments During Notice-and-Comment 
Rulemaking. 
 

Plaintiffs do not dispute that a party waives its right to judicial review of an argument by 

failing to raise that argument during an agency’s notice-and-comment rulemaking.  Nor do they 

dispute that the State of Kansas participated in the rulemaking by submitting comments.  Instead, 

they argue that they did not have sufficient notice of their current arguments at the time of the 
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rulemaking – an assertion that is inconsistent with their statutory interpretation theory in this 

case.   

Plaintiffs also cite three grounds for distinguishing the waiver cases cited in the United 

States’ Opening Brief.  But each is equally applicable to this case. 

First, Plaintiffs argue that “the cases [in the United States’ Brief] are cases in which there 

is a direct appeal of a final rule under the Administrative Procedure Act.”  Pls.’ Opp’n (Doc. No. 

60) at 22.  But Plaintiffs had the same opportunity to appeal the final rule here, and they chose 

not to.  The fact that Plaintiffs did not raise their current arguments during the rulemaking, and 

then also failed to appeal the final rule, does not improve their legal position or cure their waiver. 

Second, Plaintiffs argue that “the cases all concern challenges that the rule is arbitrary or 

capricious.”  Id.  This is not a distinguishable point – Plaintiffs argue precisely the same thing 

here. 

Third and finally, they argue that “the cases all represent situations, where the agency 

specifically reached out to the parties and asked them to comment on particular issue.”  Id.  But 

the State of Kansas does not dispute that it received notice of and actually participated in the 

rulemaking by submitting comments regarding other issues.  

C. DOI’s Authority to Promulgate the 2008 Regulations is Well-Established. 

Although not part of their Amended Complaint, Plaintiffs’ Opposition alleges that the 

Court should “strike” 25 C.F.R. Part 292, and deny Chevron deference to NIGC and DOI in this 

case, because “the wrong agency promulgated the regulations.” Pls.’ Opp’n (Doc. No. 60) at 17.  

But that argument has already been rejected in other cases, which have all affirmed DOI’s 

authority to promulgate the same Part 292 regulations at issue in this case.  Redding Rancheria v. 

Salazar, 881 F. Supp. 2d 1104, 1104 (N.D. Cal. 2012) (NIGC’s regulatory authority is non-
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exclusive, and “Congress unambiguously intended to authorize the Secretary [of the Interior] to 

promulgate regulations interpreting [25 U.S.C.] § 2719”), aff’d in part, rev’d in part on other 

grounds, 776 F. 3d 705 (9th Cir. 2015); Oregon v. Norton, 271 F. Supp. 2d 1270 (D. Or. 2003) 

(upholding DOI’s authority to interpret the exceptions in 25 U.S.C § 2719 for gaming on after-

acquired lands); see also 25 U.S.C. § 9 (“[t]he President may prescribe such regulations as he 

may think fit for carrying into effect the various provisions of any act relating to Indian affairs”); 

id. § 2 (“The Commissioner of Indian Affairs shall, under the direction of the Secretary of the 

Interior, and agreeably to such regulations as the President may prescribe, have the management 

of all Indian affairs and of all matters arising out of Indian relations.”).12  

D. DOI’s Interpretation of “Presently Located” is Entitled to Deference. 

An agency charged with administering a statute has the power to make rules “to fill any 

gap left, implicitly or explicitly, by Congress.” Morton v. Ruiz, 415 U.S. 199, 231 (1974).  If a 

statute is “silent or ambiguous with respect to the specific issue, the question for the court is 

whether the agency’s answer is based on a permissible construction of the statute.” Chevron, 

U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).  An agency’s rule is 

entitled to deference, even if it differs from what the court believes is the best statutory 

interpretation.  Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 

(2005); see also Hernandez-Carrera v. Carlson, 547 F.3d 1237, 1245-46 (10th Cir. 2008) 

(deferring to agency interpretation of statute after notice-and-comment rulemaking even though 

it conflicted with the Supreme Court’s prior construction). 

                                                 
12 As described in Redding Rancheria, 881 F. Supp. 2d at 114-15, and Oregon v. Norton, 317 F. Supp. 2d at 1277, 
when the Tenth Circuit previously erred on a related point and held that NIGC had exclusive authority to interpret 
IGRA, Congress quickly corrected the court’s misapprehension.  Id. (citing Pub. L. No. 107-63, § 134 (2001)); see 
also City of Roseville v. Norton, 348 F.3d 1020, 1029 (D.C. Cir. 2003) (“Congress rebuked the [Tenth Circuit] 
decision almost immediately”). 
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The term “presently located” in 25 U.S.C § 2719(a)(2)(B) is not defined in IGRA.  Thus, 

DOI spent several years promulgating 25 C.F.R. Part 292 through notice-and-comment rulemaking, 

establishing the criteria necessary to determine whether a parcel of land qualifies for any of the 

exceptions listed in 25 U.S.C. § 2719, including the last recognized reservation exception, and 

filling a gap in the statute as to the meaning of applicable terms, including “presently located.”  

DOI’s rule is entitled to deference.  See Redding Rancheria v. Jewell, 776 F.3d 706, 712 (9th Cir. 

2015) (in promulgating 25 C.F.R. Part 292, DOI’s interpretation of IGRA’s exceptions to gaming on 

after-acquired land is entitled to deference under Chevron). 

The United States’ Opening Brief showed why Plaintiffs’ interpretation of “presently 

located” in 25 U.S.C § 2719(a)(2)(B) contradicts the express text of IGRA, as well as IGRA’s 

purposes and legislative history, and would lead to absurd consequences.  Doc. No. 43 at 31-

33.13  But even accepting Plaintiffs’ interpretation as a reasonable one would create, at most, an 

ambiguity14 requiring deference to DOI’s reasonable interpretation of an otherwise undefined 

                                                 
13 The United States’ Opening Brief cited Supreme Court principles of statutory construction requiring that 25 
U.S.C. § 2719 “be construed liberally in favor of the Indians, with ambiguous provisions interpreted to their 
benefit.”  Doc. No. 43 at 34 (quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985).  On the same 
day that Plaintiffs filed their Opposition Brief, two Kansas tribes filed a motion to intervene as plaintiffs in this case, 
along with a proposed complaint-in-intervention that re-cites, virtually word for word, the interests and alleged 
injuries asserted in the Amended Complaint filed by the State and County, without identifying any of the intervening 
tribes’ own interests or injuries.  Compare Doc. No. 58-1 with Doc. No. 13.  The current Plaintiffs use the tribes’ 
motion to argue that there is no longer an applicable Indian canon of construction.  Doc. No. 60 at 21.  Those 
additional tribes are not yet parties to this case, and briefing on their motion to intervene has been stayed until the 
Court rules on the United States’ current motion to dismiss.  Doc. No. 80.  But even if the other tribes are ultimately 
permitted to intervene, and even if intervention somehow removed applicability of the Indian canon of construction, 
which Defendants do not concede, Plaintiffs’ argument would not be strengthened.  The Court would still construe 
the text of 25 U.S.C. § 2719 and its language in the context of IGRA’s statutory scheme and purposes, all of which 
support the United States’ interpretation.  See United States’ Opening Br. (Doc. No. 43) at 31-33; see also City of 
Roseville v. Norton, 348 F.3d 1020, 1029 (D.C. Cir. 2003) (interpreting IGRA’s exceptions to gaming on after-
acquired lands broadly, consistent with IGRA’s statutory context and purposes of promoting economic 
development); Grand Traverse Band of Ottawa & Chippewa Indians v. U.S. Attorney For W. Dist. of Michigan, 198 
F. Supp. 2d 920, 933 (W.D. Mich. 2002) (“As Congress clearly stated, the purpose of the IGRA was not to limit the 
proliferation of Indian gaming facilities.”), aff'd sub nom., 369 F.3d 960 (6th Cir. 2004). 
 
14 See Toomer v. City Cab, 443 F.3d 1191, 1194-95 (10th Cir. 2006) (the word “new” in the statute was undefined 
and held to be ambiguous based on two competing plausible interpretations); Nat’l Credit Union Admin. Bd. v. 
Nomura Home Equity Loan, Inc., 764 F.3d 1199, 1226 (10th Cir. 2014) (“A statute is ambiguous if it is reasonably 
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statutory term.  Plaintiffs initially admit to a “temporal ambiguity”, Doc No. 60 at 17, although they 

later retreat from this argument and claim that the term is not ambiguous, id. at 21.  Plaintiffs also 

overestimate the force of Carcieri v. Salazar, 555 U.S. 379 (2009), even characterizing it as “strong 

precedent” for the arguments they attempt to make here.  Doc. No. 60 at 20.  But as described in 

the United States’ Opening Brief, Carcieri involved a different phrase, from a different statute, 

with a different statutory structure and purpose, and thus cannot be considered influential, much 

less “strong precedent.” 

E. DOI’s 2008 Rule is Consistent with IGRA and is not Unreasonable. 

Plaintiffs characterize DOI’s interpretation of Section 2719 as putting Oklahoma tribes at 

a “substantial and irrational advantage” over the majority of other tribes that – according to 

Plaintiffs – are limited to gaming within their reservations.  Doc. No. 60 at 19.  Plaintiffs’ 

arguments are factually, legally, and logically incorrect.   

As an initial matter, DOI’s Part 292 Regulations do not create open-ended and unfettered 

opportunities for any tribe, including those in Oklahoma, to open casinos anywhere throughout 

the country.  Unless otherwise provided by Congress, gaming on after-acquired lands must 

satisfy one of the exceptions established by Congress in 25 U.S.C. § 2719.  Under the exception 

applicable here, gaming on after-acquired land is limited to land within the tribe’s last 

recognized reservation which, for the Quapaw Tribe, includes a strip of land that stretches just 

one-half mile north of the Oklahoma border into Kansas.  Doc No. 13-8 at 2.  Moreover, even 

though 150 years have passed since the Tribe ceded the Kansas portion of its reservation, as well 

as a significant portion in Oklahoma, a substantial number of tribal members still live within the 

                                                 
susceptible to more than one interpretation, or capable of being understood in two or more possible senses or 
ways.”) (citations and quotation marks omitted), cert. denied, 135 S. Ct. 949 (2015). 
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historic reservation and areas next to it in Kansas and Oklahoma.  Id. at 14.  Plaintiffs do not 

identify a single tribe in any state with circumstances similar to the Quapaw’s, and they fail to 

acknowledge how rarely the last recognized reservation exception actually arises: the Quapaw 

Tribe appears to be one of only four tribes to receive an Indian lands opinion from the NIGC 

General Counsel’s Office addressing the last recognized reservation exception, and it is the only 

tribe to receive an opinion from NIGC concluding that the exception actually applies.15 

The lynchpin of Plaintiffs’ argument is the flawed premise that, outside of Oklahoma, 

tribes are (1) limited to one casino, and (2) limited to gaming within their reservation.  Pls.’ 

Opp’n (Doc. No. 60) at 18-19.  Plaintiffs rely on this flawed premise to argue that DOI’s 

interpretation is “arbitrary” and “irrational,” id. at 19, because it permits Oklahoma tribes to have 

more than one casino on their former reservations.  These arguments, and their underlying legal 

theory, are wrong for several reasons. 

First, Plaintiffs’ argument that tribes are, in practice, limited to one casino, is factually 

incorrect.  There are over 90 tribes – including over 70 outside the State of Oklahoma – that 

operate more than one gaming operation on their current or former reservations.16  In the 

instances where tribes do not operate more than one gaming facility, the reasons more likely 

have to do with geography, economics, demographics, and individual tribal circumstances, than 

they do with any limitation in IGRA. 

Second, Congress expressly permits gaming on certain lands outside reservation 

boundaries.  See, e.g., 25 U.S.C. §§ 2710(b)(1) (Indian tribe may engage in class II gaming on 

“Indian lands”); 2710(d)(1) (class III gaming lawful on “Indian lands”); 2703(4) (defining 

                                                 
15 See NIGC Indian Lands Opinions, available at http://www.nigc.gov/Reading_Room/Indian_Land_Opinions.aspx. 
 
16 See NIGC Gaming Tribe Report (Sorted by State) (June 9, 2015), available at 
http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/listandlocationoftribalgamingops/state1.pdf. 
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“Indian lands” as more than just the lands within the limits an Indian reservation).  Moreover, the 

other Section 2719 exceptions for gaming on after-acquired land allow for gaming outside 

reservation boundaries.  For example, for reservation tribes, there is an exception for lands 

“located within or contiguous” to the reservation.  Id. § 2719(a)(1) (emphasis added).  In 

Oklahoma, there is an exception for lands within the boundaries of a tribe’s former reservation, 

or “contiguous to other land held in trust or restricted status.”  Id. § 2719(a)(2)(A).  

Plaintiffs’ theory is inaccurate, and cannot support their argument that DOI’s 

interpretation of IGRA is arbitrary or irrational.  Moreover, Plaintiffs still have not disputed the 

Shepard Letter’s findings and conclusions with respect to the Quapaw’s population and 

government presence in Kansas, and have not shown why the population and government 

presence requirements are arbitrary and capricious, other than they differ from a prior, non-

binding judicial construction of the statute.  Plaintiffs’ opposition has no answer to this, and does 

not dispute the rule that an agency’s subsequent reasonable interpretation controls. 

CONCLUSION 

This Court should follow the Tenth Circuit and the majority of federal district courts to 

hold that an opinion letter from NIGC’s Acting General Counsel does not constitute final agency 

action in this case.  As a result, Plaintiffs’ claims against NIGC regarding the opinion letter are 

not reviewable under the APA or IGRA.  

Plaintiffs’ claims against DOI’s 2008 rulemaking should also be dismissed for the same 

reason, and for failure to state a claim.  Plaintiffs’ newly asserted interpretation of 25 U.S.C. § 

2719 is wrong as a matter of law, and Plaintiffs cannot maintain an APA cause of action against 

DOI’s interpretation of an undefined statutory provision simply because it differs from a prior, 

non-binding judicial interpretation.  Moreover, the Court should hold that Plaintiffs waived 
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judicial review of their current claims against DOI by failing to assert them during DOI’s notice-

and-comment rulemaking, and that Plaintiffs’ claims are also untimely.  

 

Dated: August 21, 2015 
 
 
 
 
 
 
 
 
 
 
 
 
OF COUNSEL: 
 
JO-ANN SHYLOSKI 
Of Counsel 
National Indian Gaming Commission 
 
JENNIFER CHRISTOPHER 
Attorney-Advisor      
Office of the Solicitor 
U.S. Department of the Interior 

Respectfully submitted, 
 
BARRY R. GRISSOM 
United States Attorney, District of Kansas 
 
JACKIE A. RAPSTINE 
Assistant United States Attorney 
 
JOHN C. CRUDEN 
Assistant Attorney General 
Environment & Natural Resources Division 
 
/s/ Daron T. Carreiro 
DARON T. CARREIRO, Trial Attorney 
U.S. Department of Justice 
Environment and Natural Resources Division 
Indian Resources Section 
D.C. Bar No. 983088 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
TEL: (202) 305-1117 
FAX:  (202) 305-0275 
daron.carreiro@usdoj.gov 
 
Attorneys for the United States 
 
 
 
 

 

  

Case 5:15-cv-04857-DDC-KGS   Document 88   Filed 08/21/15   Page 29 of 31



 

- 28 - 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on August 21, 2015, I electronically filed the foregoing with the 

clerk of the court by using the CM/ECF system which will send a notice of electronic filing to 

the following: 

The Honorable Derek L. Schmidt, Jeffrey A. Chanay, and Stephen O. Phillips 
Attorneys for the Plaintiff State of Kansas 
 
David R. Cooper and Sarah A. Morse 
Attorneys for the Plaintiff Cherokee County Board of Commissioners 
 
Paul M. Croker, Stephen P. Ward, Daniel E. Gomez, and R. Daniel Carter 
Attorneys for Defendants John Berrey, Thomas Mathews, Tamara Smiley Reeves, 
T.C. Bear, Ranny McWatters, Trenton Stand, Fran Wood, Larry Ramsey, Barbara 
Kyser Collier, Rodney Spriggs, Art Cousatte, Donna Mercer, Quapaw Tribal 
Development Corporation, Downstream Development Authority, Quapaw 
Gaming Authority 
 
Mark S. Gunnison and Christopher J. Sherman 
Attorneys for Proposed Plaintiffs in Intervention, Iowa Tribe of Kansas and 
Nebraska and Sac and Fox Nation of Missouri in Kansas and Nebraska  
 

I further certify that I mailed the foregoing Motion to Dismiss and the notice of electronic 

filing by first-class mail to the following non-CM/ECF participants: 

Betty Gaedtke 
Marilyn Rogers 
Quapaw Tribe of Oklahoma Business 
Committee 
5681 South 630 Rd. 
Quapaw, OK 74363 
 
Lori Shafer 
Justin Plott 
Quapaw Gaming Authority 
5681 South 630 Road 
Quapaw, Oklahoma 74363 
 

Erin Eckart, Deputy Director 
Quapaw Tribal Gaming Agency 
69300 E. Nee Rd. 
P.O. Box 504 
Quapaw, OK 74363 
 
Jerri Montgomery, Member 
Quapaw Tribal Development Corporation 
5681 South 630 Road 
Quapaw, Oklahoma 74363 
 
 

/s/ Daron T. Carreiro 
DARON T. CARREIRO, Trial Attorney 
U.S. Department of Justice 

Case 5:15-cv-04857-DDC-KGS   Document 88   Filed 08/21/15   Page 30 of 31



 

- 29 - 
 

Environment and Natural Resources Division 
Indian Resources Section 
D.C. Bar No. 983088 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
TEL: (202) 305-1117 
FAX:  (202) 305-0275 
daron.carreiro@usdoj.gov 
 
Attorney for the United States of America 
 

 
 
 

Case 5:15-cv-04857-DDC-KGS   Document 88   Filed 08/21/15   Page 31 of 31


