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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
STATE OF KANSAS, ex rel.  ) 
DEREK SCHMIDT ) 
Attorney General, State of Kansas, ) 
 ) 
BOARD OF COUNTY COMMISSIONERS OF ) 
THE COUNTY OF CHEROKEE, KANSAS, ) 

) 
 Plaintiffs, )      Case No. 5:15-cv-04857-DDC-KGS 
 ) 
 v.      ) 
 )  
NATIONAL INDIAN GAMING COMMISSION; ) 
et al.,  ) 
 ) 
 Defendants. ) 
___________________________________________ ) 
 
 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO THE FEDERAL 
DEFENDANTS’ MOTION TO DISMISS 

 
Plaintiffs, the State of Kansas and the Board of County Commissioners of the County of 

Cherokee, Kansas, submit this response in opposition to the motion to dismiss ECF. No. 42, filed 

by the National Indian Gaming Commission, the United States Department of the Interior, and 

the federal officers and employees named in their official capacities (collectively, “federal 

defendants”). 

INTRODUCTION 

The Quapaw Tribe of Indians of Oklahoma (“Quapaw” or “Tribe”) applied to have a tract 

of land in Kansas adjacent to their Downstream Casino in Oklahoma taken into trust by the 

United States for non-gaming purposes. The land was taken into trust by the United States 

Department of the Interior (“DOI”) Bureau of Indian Affairs (“BIA”) Miami Agency office in 
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2012. At issue herein is the question of whether the land, once it was taken into trust, became 

eligible for gaming.  

The Indian Gaming Regulation Act (“IGRA”) regulates gaming on “Indian lands.” 

Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024 (2014). “Indian lands” include lands 

held in trust by the United States for the benefit of any Indian tribe. 25 U.S.C. § 2703(4)(B). 

Generally, lands which were acquired in trust after October 17, 1988, are prohibited from 

gaming under IGRA. 25 U.S.C. § 2719. Section 2719(a)(2)(B) provides an exception to this 

general rule for lands that are “located in a State other than Oklahoma and are within the Indian 

tribe’s last recognized reservation within the State or States within which such Indian tribe is 

presently located.”  

In early 2013, the Quapaw Tribe requested a legal opinion of the National Indian Gaming 

Commission (“NIGC”) regarding whether the Kansas land qualified for gaming under § 2719. 

The NIGC issued an opinion letter concluding that the Quapaw’s Kansas trust land qualified for 

gaming as the tribe’s “last recognized reservation.” 

Plaintiffs now challenge that opinion letter and seek declaratory judgment regarding the 

“last recognized reservation exception” and 25 C.F.R. § 292.4, which is a DOI regulation 

regarding the “last recognized reservation exception.” 

ARGUMENTS AND AUTHORITY 

Standards of Review 

The federal defendants bring their motion to dismiss under Fed. R. Civ. P. 12(b)(1) and 

12(b)(6). To survive a motion for failure to state a claim upon which relief can be granted, a 

plaintiff’s complaint “does not need detailed factual allegations,” but must contain enough facts 

“to raise a right to relief above the speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
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555 (2007). The Court must “accept as true all well-pleaded factual allegations in a complaint 

and view these allegations in the light most favorable to the plaintiff.” Smith v. United States, 

561 F.3d 1090, 1098 (10th Cir. 2009). The Court may also consider exhibits attached to the 

complaint. Id. The Court must not weigh the potential evidence, but simply “assess whether the 

plaintiff’s complaint alone is legally sufficient to state a claim for which relief may be granted.” 

Id. (internal quotation marks and citations omitted). 

Under Fed.R.Civ.P. 12(b)(1), in reviewing a facial attack on the complaint “a district 

court must accept the allegations in the complaint as true.” Holt v. United States, 46 F.3d 1000, 

1002 (10th Cir. 1995). If the 12(b)(1) motion attacks the facts asserted as the basis for subject 

matter jurisdiction, “a district court may not resume the truthfulness of the complaint’s factual 

allegations,” and may review documents outside the pleadings to determine whether subject 

matter jurisdiction exists. Id. 

I. Plaintiffs’ challenge to the NIGC letter has been sufficiently plead to survive the 
federal defendants’ motion to dismiss. 

 
A. Sovereign Immunity has been waived as there has been final agency action and this court 

has subject matter jurisdiction. 
 
The federal defendants acknowledge that the Administrative Procedure Act (“APA”) 

includes a waiver of sovereign immunity for “final agency action.” ECF No. 43, p. 14-15; 5 

U.S.C. §§ 702, 704. The APA provides, “A person suffering legal wrong because of agency 

action, or adversely affected or aggrieved by agency action within the meaning of a relevant 

statute, is entitled to judicial review thereof.” 5 U.S.C. § 702. The NIGC legal opinion meets the 

criteria for a final agency action as it is the final determination with regards to whether the 

Quapaw’s Kansas land is eligible for gaming.  

1. IGRA does not preclude opinion letters from constituting final agency action. 
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The fact 25 U.S.C. § 2714 does not explicitly provide that opinion letters are “final 

agency action” does not establish they are not “final agency action” and subject to review. 

“[N]othing in IGRA limits judicial review of the NIGC’s decision under the APA; rather § 2714 

of IGRA expressly provides for such review.” Kansas v. United States, 249 F.3d 1213, 1224 

(10th Cir. 2001). IGRA does not indicate that the list in § 2714 is a list of “the only final NIGC 

actions subject to judicial review.” United Keetoowah Band of Cherokee Indians in Okla. v. State 

of Okla., et al., No. CIV-04-340 (E. Dist. Okla., 2006) (emphasis in original) (available at ECF 

15.2). Further, there is a strong presumption that Congress intends judicial review of 

administrative action. Bowen v. Michigan Acad. Of Family Physicians, 476 U.S. 667, 670 

(1986). 

Legislative history also indicates the opinion letter is eligible to be a final agency 

decision. The “Highlights” section of the Senate Report on IGRA states, “[a]ll decisions of the 

Commission are final agency decisions for purposes of appeal to Federal district court.” S. Rep. 

No. 100-446, at 8 (1988). While later the report states, “certain Commission decisions will be 

final agency decisions for purposes of court review,” it does not preclude other agency decisions 

from final review consistent with the holding in United Keetoowah Band of Cherokee Indians in 

Okla. 

2. The opinion letter meets the United States Supreme Court test for final agency action. 

Further, the opinion letter meets the requirements set forth by the United States Supreme 

Court for final agency action. The Supreme Court has articulated a two-part test to determine 

whether action is final agency action: “First, the action must mark the ‘consummation’ of the 

agency's decisionmaking process. . . . And second, the action must be one by which ‘rights or 

obligations have been determined,’ or from which ‘legal consequences will flow.’ ” Bennett v. 
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Spear, 520 U.S. 154, 177-78 (1997) (internal citations omitted). The opinion letter issued by the 

NIGC in this matter meets both conditions and is a final agency action. 

i. The opinion letter is the “consummation” of the agency’s decision making 
process. 
 

 First, the opinion letter is the “consummation” of the agency’s decision making process 

with regards to whether the parcel qualifies for gaming under the IGRA as the Tribe’s “last 

recognized reservation.” The federal defendants cite Miami Tribe of Okla. v. United States, in 

which the court held, “until the NIGC makes some final decision with regard to the gaming 

management contract, there is not a final agency action that would be ripe for review pursuant to 

the APA….” No. CIV.A.02-2519-CM, 2004 WL 2278584 at *4.  

 A gaming management contract, however, is not mandatory. See 25 U.S.C. § 2711 (“an 

Indian tribe may enter into a management contract. . .” (emphasis added)). Thus, a final decision 

with regards to a gaming management contract may never occur. Even so, approval or 

disapproval of a gaming management contract does not involve the determination of whether the 

land on which gaming would occur is eligible for gaming or meets the “last recognized 

reservation” exception. See §§ 2711(b), (e) (setting forth requirements for approval and 

disapproval). Thus, a final decision with regards to a gaming management contract may never 

occur, if the tribe manages the casino itself. 

The facility licensing process also does not involve a land determination regarding 

whether the land meets the last recognized reservation exception in IGRA § 2719. In 2012, the 

NIGC issued a final rule amending its facility license regulations, 25 C.F.R. § 559, et seq. 

Facility License Notifications and Submissions, 77 FR 58769-01. One of part 559’s three stated 

purposes is “for the Commission to receive information from tribes regarding the Indian land 

status of each gaming facility.” Facility License Notifications and Submissions, 77 FR 58769-01. 
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See also 25 C.F.R. § 559.1 (“The purpose of this part is to ensure that each place, facility, or 

location where class II or III gaming will occur is located on Indian lands eligible for gaming . . . 

.”)  

Nothing in the text of the IGRA, however, requires the NIGC to determine whether the 

land meets the last recognized reservation exception when a tribe licenses or begins construction 

of a class II or class III gaming facility already authorized by a non-site-specific ordinance. Part 

559 requires a tribe to notify the NIGC when a facility license is under consideration, including 

the name and address of the property and a legal description of the property. 25 C.F.R. § 559.2. 

A tribe need only provide available Indian land documentation “requested by the Chair.” 25 

C.F.R. § 559.6. 

The final rule is clear that in the process does not involve an Indian lands determination. 

A few commentators to the proposed rule requested that the rule be modified to permit tribes to 

request an Indian lands determination. Facility License Notifications and Submissions, 77 FR 

58769-01 at 58770. The NIGC declined to make that requested change “because the notification 

requirement does not involve an approval or disapproval action by the Chair or Commission.” Id. 

Thus, the only definitive assessment by the NIGC of whether the Kansas land is eligible 

for gaming under IGRA was made through the opinion letter. To hold otherwise would 

compromise the purpose and integrity of IGRA. Class II and III gaming on Indian lands must 

comply with IGRA. Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024, 2034 (2014). If 

the Kansas land does not meet the § 2719 exception to the general prohibition on gaming on 

Indian lands acquired after October 17, 1988, gaming on it would violate IGRA. See 25 U.S.C. 

§ 2710 (a)(2) (“Any class II gaming on Indian lands . . . shall be subject to the provisions of this 

chapter;” 25 U.S.C. § 2710(d) (regulated class III gaming); 25 U.S.C. § 2719 (“. . . gaming 
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regulated by this chapter shall not be conducted on lands acquired by the Secretary in trust for 

the benefit of an Indian tribe after October 17, 1988,” unless “last recognized reservation 

exception” is met). Without determining whether the land is eligible for gaming, the NIGC 

“provisions make no sense and would be unworkable. Therefore, the policy and necessary 

assumptions of the statute compel the conclusion that the NIGC has a duty to make an Indian 

lands determination before allowing casino construction to go forward.” N. Cnty. Cmty. Alliance, 

Inc. v. Salazar, 573 F.3d 738, 752 (9th Cir. 2009) (Gould, concurring in part, dissenting in part). 

Because the NIGC will not determine whether the land is eligible for gaming during the facility 

license notification and submission stage, the opinion letter is the NIGC’s final agency action 

with regards to whether the land is eligible for gaming under § 2719. 

ii. Based on the opinion letter, rights have been determined and legal 
consequences are imposed upon the State. 
 

 Second, under the Supreme Court’s two-part test, legal rights have been determined by 

the opinion letter and legal consequences will flow. The NIGC’s decision that the land is eligible 

for gaming has an actual and imminent threatened effect on the State and its interests. The 

Quapaw have repeatedly and publically announced their intentions to expand the Downstream 

Casino and game on the Kansas land. In explaining the major provisions of IGRA, the Select 

Committee on Indian Affairs indicated that the State has “significant governmental interests in 

the conduct of class III gaming” including the “interplay of such gaming with the State’s public 

policy, safety, law and other interests, as well as impacts on the State’s regulatory system, 

including its economic interest in raising revenue for its citizens.” S. Rep. No. 100-446 at 13 

(1988). The opinion letter determining the Kansas land is eligible for gaming triggers the state’s 

statutory obligation under IGRA to enter negotiations with the tribe regarding a gaming compact. 

Kansas v. U.S., 249 F.3d 1213, 1224 (2001); 25 U.S.C. § 2710(d)(3)(A). When construction and 

Case 5:15-cv-04857-DDC-KGS   Document 60   Filed 07/10/15   Page 7 of 24



 

{T0436564} 8 

gaming begins, the County will be responsible for repairing the roads and will bear the cost 

imposed by the increase in vehicle traffic caused by gaming on the Kansas land.  

 Because both parts of the United States Supreme Court’s test to determine whether an 

action is a “final agency action” are met, the opinion letter is a final agency decision and subject 

to review under the APA. 

3. The cases cited by the federal defendants for support are distinguishable from this 
situation and do not establish that the opinion letter is not a final agency action. 

  
The federal defendants cite only extra-jurisdictional and distinguishable case law for the 

proposition that § 2714 of IGRA provides an exclusive list of final agency actions. None of the 

cases cited by the federal defendants involve land use legal opinions regarding the application of 

the “last recognized reservation” exception. The federal defendants cite Oklahoma v. Hobia, 775 

F.3d 1204 (10th Cir. 2014), for support that the Tenth Circuit held that an Indian lands opinion 

letter does not constitute final agency action. ECF No. 43, pp. 17-18. The letter in Hobia, 

however, is distinguishable from this situation. In Hobia, the NIGC’s opinion letter advised that 

“if gaming was commenced by the Tribe on the Property, the chairwoman would exercise her 

enforcement authority under 25 U.S.C. § 2713 to issue a notice of violation and temporary 

closure order.” Oklahoma v. Hobia, 775 F.3d 1204, 1208 (10th Cir. 2014). The court held the 

letter was not a final agency action because “the letter itself anticipated the possibility of future 

agency action by advising the Tribe that if it commenced gaming on the Property, the 

chairwoman would exercise her enforcement authority….” Id. at 1210. 

 Unlike Hobia, the opinion letter issued by the NIGC in this situation indicated approval 

of the land for gaming purposes. The letter also gave no indication of future action by the NIGC. 

In Hobia, the tribe intended to license a new gaming facility on the subject property. The 

Quapaw currently have an operational gaming facility adjacent to the subject property. The 
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Quapaw defendants also currently have a Class II gaming ordinance approved by the NIGC. See 

ECF No. 15.1. If the last recognized reservation exception were to apply, the Quapaw defendants 

could choose to conduct Class II gaming at any time, and the opinion letter is the final decision 

with regards to the NIGC’s opinion as to whether the Quapaw may game on Section 13 under 

§ 2719.  

The federal defendants also cite Cheyenne-Arapaho Gaming Com’n v. National Indian 

Gaming Com’n, 214 F. Supp. 2d 1155, 1168 (N.D. Okla. 2002), in which the Northern District of 

Oklahoma held:  

For a decision to be considered a final administrative reviewable action, the 
plaintiff must show that the decision and subsequent agency action was final, not 
“preliminary, procedural, or intermediate.” “In order to determine if an agency 
action is final, [the Court must] look to whether its impact is direct and 
immediate; whether the action marks the consummation of the agency's 
decisionmaking process; and whether the action is one by which rights or 
obligations have been determined, or from which legal consequences will flow.” 
 

Id. (internal citations omitted). The opinion letter in Cheyenne-Arapaho Gaming Com’n was not 

final because it was addressed to the Seneca Nation of Indians in Salamanca, New York, a 

nonparty in the suit. Id. The NIGC opined that a particular gaming device should be considered a 

Class III game after a field investigator observed play of the game during an inspection. Id. at 

1159-1160. Here, the NIGC’s letter was addressed to a representative of the Quapaw Tribe, 

which is a party to the current lawsuit and involves the issue of whether § 2719 applies. 

Lac Vieux Desert Band of Lake Superior Chippewa Indians of Michigan v. Ashcroft, 360 

F. Supp. 2d 64, 65 (D.D.C. 2004), also does not involve a land use opinion letter, but rather 

addresses whether a certain game was a violation of IGRA. AT&T Corp. v. Coeur d’Alene Tribe, 

295 F.3d 899, 902 (9th Cir. 2002), too, involved an opinion letter about the legality of a lottery 

game rather than an opinion letter determining whether land was eligible for gaming. The federal 
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defendants also cite Tamiami Partners By & Through Tamiami Dev. Corp. v. Miccosukee Tribe 

of Indians of Florida, 63 F.3d 1030 (11th Cir. 1995) for support. Tamiami, however, did not 

involve an opinion letter at all, but rather involved a dispute over a management contract 

agreement between a tribe and a management company. 

Neighbors of Casino San Pablo v. Salazar, 773 F. Supp. 2d 141 (D.D.C.) aff'd, 442 F. 

App'x 579 (D.C. Cir. 2011), another case cited for support by the federal defendants, likewise 

does not involve an Indian lands opinion letter. That case involved a challenge to the NIGC’s 

failure to perform an Indian lands decision prior to approving gaming ordinances. Id. at 145. 

Even though the court held the NIGC was not required to make an Indian Lands decision, the 

land at issue is sufficiently different from the land at issue here because the land in Neighbors of 

Casino San Pablo had been specifically exempted from the § 2719 IGRA prohibition of gaming 

on newly acquired lands by Congressional action. Id. at 144. The Quapaw’s Kansas land is 

subject to § 2719. 

The tribal defendants cite Wyandotte Nation v. NIGC, 437 F. Supp.2d 1193 (D. Kan. 

2006), which held a final agency decision did not occur until the NIGC issued a decision 

regarding the tribe’s gaming ordinance. That action will not occur in this situation as approval of 

the Quapaw’s gaming ordinance has already occurred. See ECF No. 15.1. Approval of the 

ordinance did not include addressing whether the Quapaw’s Kansas land was eligible for gaming 

under IGRA. Thus, the opinion letter remains the final agency action with regards to whether the 

Kansas land is eligible for gaming. Similarly, Kansas v. United States, 249 F.3d 1213 (2001) 

involved the approval of a gaming management contract. The Quapaw Defendants do not need to 

apply for a gaming management contract, and a final determination regarding a management 
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contract may never occur. See 25 U.S.C. § 2711 (“an Indian tribe may enter into a management 

contract. . .”). 

Miami Tribe of Okla. v. United States, 198 F. App'x 686, 687, No. 05-3085, 2006 WL 

2392194 (10th Cir. 2006) (unpublished opinion), also cited by the federal defendants is 

distinguishable from this situation. In Miami, the Miami Tribe challenged a DOI letter which 

opined the land at issue was not “Indian land.” The NIGC sought the opinion letter following the 

decision in Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001), which stayed action on the 

NIGC’s decision that the tract of land constituted “Indian land.” Id., 249 F.3d at 1218. The NIGC 

requested the DOI Opinion Letter, and asked for the DOI to take into account the Kansas v. United 

States holding. Id. The DOI opinion letter concluded the Tribe could not regain sovereignty over 

the parcel of land in question and, therefore, could not game on the land. 

The Tenth Circuit held the DOI opinion letter was not final agency action because Congress 

“vested the authority to decide gaming contracts under the IGRA with the NIGC.” Miami at 690. 

The Court held, “the DOI Opinion Letter is not the final product of agency deliberation regarding 

the Tribe’s jurisdiction over the Reserve and does not have a direct or immediate impact on the 

Tribe” and only “may predict how the NIGC will eventually resolve the Tribe’s gaming 

application.” Id. “Only the NIGC's final determination regarding a gaming contract is final agency 

action subject to appeal under the APA.” Id. 

Miami is not applicable to this situation for two reasons. First, the opinion letter at issue in 

this case was issued by the NIGC, not the DOI. It is the NIGC’s responsibility to determine whether 

a parcel of land qualifies for application of the last reservation exception to IGRA. 25 C.F.R. 

§ 292.3. Second, the Quapaw Defendants do not need to apply for a gaming management contract 
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if the Kansas land meets the last recognized reservation exception and the Quapaw defendants 

elect to engage only in class II gaming, as discussed above.  

 The federal defendants acknowledge Keetoowah Band of Cherokee Indians in Okla. v. 

State of Okla., et al., Case No CIV-04-340-WH (E. Dist. Okla. January 26, 2006), and argue that, 

unlike the opinion letter in that case, the letter here has not affected plaintiffs’ rights. As 

discussed above, however, the State now has a statutory obligation to enter negotiations with the 

Quapaw regarding a gaming compact. Moreover, like the State’s intention to pursue criminal 

charges against the Keetoowah plaintiff, the Quapaw have repeatedly and publically stated their 

intentions to begin gaming on the land. The Quapaw Defendants currently have a Class II 

gaming ordinance approved by the NIGC and may begin Class II gaming at will. Thus, the 

NIGC’s opinion letter is the consummation of the agency’s decisionmaking process with respect 

to whether the land falls under the last-recognized reservation exception and is eligible for 

gaming under IGRA and legal obligations have been imposed on plaintiffs.  

The federal defendants again argue that the NIGC and its Commissioners are free to 

disagree with the opinion, or reach a contrary conclusion with respect to a gaming ordinance or 

management contract. ECF No. 43, p. 24. The Quapaw, however, already have a non-site-

specific gaming ordinance approved and are not required to obtain a management contract. As in 

Keetoowah Band, the opinion letter is a final agency action and subject to review under the APA. 

Keetoowah at 10 (See ECF No. 15-2, p. 10). 

B. If the opinion letter is not a final agency action, the Quapaw should be prohibited from 
gaming on the land. 

 
If there is no final agency action, the land has not been determined to be eligible for 

gaming, and gaming may not occur. IGRA regulates gaming on Indian Lands. Michigan v. Bay 

Mills Indian Community, 134 S.Ct. 2024, 2034 (2014). The land at issue in this case was 
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acquired in trust in 2012, thereby making it “Indian lands.” ECF No. 13; 25 U.S.C. § 2703 (“The 

term ‘Indian lands’ means. . . any lands title to which is either held in trust by the United States 

for the benefit of any Indian tribe . . . .”) Generally, gaming is barred on lands acquired by the 

Secretary in trust for the benefit of an Indian tribe after October 17, 1988. 25 U.S.C. § 2719. An 

exception exists for lands “located in a State other than Oklahoma and are within the Indian 

tribe’s last recognized reservation within the State or States within which such Indian tribe is 

presently located.” 25 U.S.C. § 2719. Thus, if a final agency decision has not been reached over 

whether the Quapaw’s Kansas land qualifies for the § 2719 “last recognized reservation” 

exception, to conduct Class II or Class III gaming on the land would violate IGRA. See 25 

U.S.C. § 2710 (a)(2) (“Any class II gaming on Indian lands . . . shall be subject to the provisions 

of this chapter;” 25 U.S.C. § 2710(d) (regulated class III gaming); 25 U.S.C. § 2719 (“. . . 

gaming regulated by this chapter shall not be conducted on lands acquired by the Secretary in 

trust for the benefit of an Indian tribe after October 17, 1988,” unless “last recognized 

reservation exception” is met.) 

If the court determines the opinion letter is not a final agency action, plaintiffs request an 

order be entered prohibiting the Quapaw defendants from gaming on the land unless and until a 

final agency decision regarding the eligibility of the land for gaming is made. 

The NIGC has stated, “there is no legal requirement that the Commission issue a formal 

determination (also known as an Indian lands determination) prior to a tribe gaming on a specific 

site.” Facility License Notifications and Submissions, 77 FR 58769-01 at 58770. This statement, 

however, is not entitled to deference as it is contrary to congressional intent. See Chevron, 

U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 87, 842-43 (1984) (“. . . the court, as 

well as the agency must give effect to the unambiguously expressed intent of Congress;” 
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“. . .regulations are given controlling weight unless they are arbitrary, capricious, or manifestly 

contrary to the statute.”) As noted above, without requiring a determination of whether the land 

is eligible for gaming prior to gaming on the land, the NIGC “provisions make no sense and 

would be unworkable. Therefore, the policy and necessary assumptions of the statute compel the 

conclusion that the NIGC has a duty to make an Indian lands determination before allowing 

casino construction to go forward.” N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 752 

(9th Cir. 2009) (Gould, concurring in part, dissenting in part). 

C. Plaintiffs do not argue the tribe’s stated intentions would affect the application of 25 
U.S.C. § 2719(a)(2)(B). 
 
The federal defendants argue the plaintiffs fail to state a claim because a tribe’s stated 

intentions for its property are legally irrelevant to the criteria and definitions in 25 U.S.C. 

§ 2719(a)(2)(B). Plaintiffs do not contend the Quapaw’s stated intentions had any impact on the 

NIGC’s “last recognized reservation” analysis. Rather, the Quapaw’s stated intentions are 

relevant to the plaintiffs’ estoppel claim against the tribal defendants. See ECF No. 13, ¶¶ 32-35. 

Plaintiff’s claims against the federal defendants are based on the NIGC’s interpretation 

and analysis of the “last reservation exception” set forth in § 2719(a)(2)(B). See ECF No. 13, 

¶¶ 36-47. Plaintiffs have alleged facts relevant to their claims in Counts II and III and the federal 

defendants do not contend those facts are irrelevant.  

D. Count I is asserted only against the tribal defendants. 

In response to plaintiffs’ argument that Count I against the NIGC should be dismissed, 

plaintiffs state that Count I is asserted only against the tribal defendants. 

E. Plaintiffs have plead facts sufficient to survive the federal defendants’ motion to dismiss. 

The federal defendants argue the plaintiffs cannot assert equitable estoppel against the 

tribal defendants because plaintiffs cannot show the necessary detrimental reliance for an 
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estoppel claim. ECF 43, p. 30. Plaintiffs, however, acknowledge an affidavit filed by plaintiffs 

establishing reasonable reliance on the representations of the Quapaw as the sole basis for not 

appealing the DOI’s land-into-trust decision. ECF No. 43, p. 31; ECF No. 15-3. The federal 

defendants argue the “affidavit is belied by Plaintiffs’ conduct at the time and their other 

contemporaneous documents.” ECF No. 43, p. 31.  

Under the standards for a motion to dismiss, however, the Court must view “allegations 

in the light most favorable to the plaintiff.” Smith v. United States, 561 F.3d 1090, 1098 (10th 

Cir. 2009). The Court must not weigh the potential evidence, but simply “assess whether the 

plaintiff’s complaint alone is legally sufficient to state a claim for which relief may be granted.” 

Id. (internal quotation marks and citations omitted). The federal defendants ask the court to go 

beyond the legal sufficiency assessment and instead weigh evidence by comparing the plaintiffs’ 

affidavit to documents attached to the Amended Complaint. Plaintiffs have sufficiently met the 

threshold to survive a motion to dismiss and have stated a claim for which relief may be granted. 

4. Plaintiffs’ challenge to 25 C.F.R. § 292.4(b)(2) should not be dismissed as 
“Presently located” in, 25 U.S.C. § 2719(a) refers the tribe’s location as of 
October 17, 1988. 

 
 The federal defendants argue that Plaintiffs’ challenge to 25 C.F.R. § 292.4(b)(2) should 

be dismissed, first because the federal defendants do not agree that “presently located” must refer 

to the tribe’s location as of the date of enactment of IGRA. As a preliminary matter, Plaintiffs’ 

challenge in this suit is not just to 25 C.F.R. § 292.4; this suit is primarily a challenge to the 

NIGC’s land opinion that gaming is permitted on the tract, and therefore is also an as-applied 

challenge to the regulation on which the NIGC relied. 

 Contrary to the federal defendants’ assertions, 25 U.S.C. § 2719(a) makes no sense and 

provides no meaningful limits as to the many Native American tribes unless it is limited to 
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tribes’ status as of October 17, 1988, the date of enactment of IGRA. Otherwise, the statute 

provides almost no meaningful limit on the number of casinos that Oklahoma-based tribes, 

relocated from across the nation, can open in other states. 

 IGRA contains a general prohibition on new casinos on land acquired after October 17, 

1988, subject to certain exceptions. We are concerned with the “last recognized reservation” for 

tribes with no reservation. The relevant portions of the United States Code provision are set forth 

below, followed by the BIA’s regulation which purports to implement the section. 

Except as provided in subsection (b) of this section, gaming regulated by this chapter 
shall not be conducted on lands acquired by the Secretary in trust for the benefit of an 
Indian tribe after October 17, 1988, unless— 

 
(1) such lands are located within or contiguous to the boundaries of the 
reservation of the Indian tribe on October 17, 1988; or 
 
(2) the Indian tribe has no reservation on October 17, 1988, and— 
 
 (A) such lands are located in Oklahoma and— 
 

(i) are within the boundaries of the Indian tribe's former 
reservation, as defined by the Secretary, or 
 
(ii) are contiguous to other land held in trust or restricted status by 
the United States for the Indian tribe in Oklahoma; or 

 
(B) such lands are located in a State other than Oklahoma and are within the 
Indian tribe’s last recognized reservation within the State or States within which 
such Indian tribe is presently located.  
 

25 U.S.C. § 2719(a). 
 
 Authority to implement IGRA regulations was granted to the NIGC; 25 U.S.C. 

§ 2706(b)(10), Powers of the Commission, provides: “The Commission . . . shall promulgate 

such regulations and guidelines as it deems appropriate to implement the provisions of this 

chapter.” Instead, the regulation 25 C.F.R § 292.4, relied upon by the NIGC in the land decision 

in this case, is a BIA regulation, promulgated by the department of Interior. See 73 Fed. Reg. 
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29354-29380. The real difference between the U.S.C. and the C.F.R. come in the very last 

provision, for lands located in a state other than Oklahoma. 25 CFR § 292.4(b)(2) adds an 

“evidenced by” clause: 

Located in a State other than Oklahoma and within the tribe’s last recognized 
reservation within the State or States within which the tribe is presently located, 
as evidenced by the tribe’s governmental presence and tribal population. 

 
 The dispute in this case is over whether the tribe’s presence is determined as of October 

17, 1988, or as of the date of the tribe’s gaming application. The land opinion examines the 

tribe’s presence as the date of application for the land opinion. The federal defendants maintain 

that the BIA’s regulation, and by implication the NIGC’s land decision in this case, should be 

entitled to deference under Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 

(1984)). But the NIGC is tasked with being the “independent Federal regulatory authority for 

gaming on Indian lands.” 25 U.S.C. § 2702(3). Given that the wrong agency promulgated the 

regulations, that alone should be sufficient grounds to strike 25 CFR § 292 and any decision based on 

it, or at least deny Chevron deference. 

 The BIA’s regulation, 24 CFR § 292, (to the extent it even applies) is a distraction to the 

issue in this case. The regulation merely repeats “presently located,” perpetuating the temporal 

ambiguity. What is added is that location is evidence by the tribe’s governmental presence and tribal 

population. It doesn’t specify when presence and population are to be determined. 

 The NIGC’s land decision is so contrary to the intent of IGRA and common sense that the 

Court should still strike the NIGC decision. Very recently, the U.S. Supreme Court has limited 

Chevron deference, making clear that an isolated provision in an act must be interpreted from the act 

as a whole: 

Federal administrative agencies are required to engage in “reasoned decision-
making.” Allentown Mack Sales & Service, Inc. v. NLRB, 522 U. S. 359, 374 
(1998) (internal quotation marks omitted). “Not only must an agency’s decreed 

Case 5:15-cv-04857-DDC-KGS   Document 60   Filed 07/10/15   Page 17 of 24



 

{T0436564} 18 

result be within the scope of its lawful authority, but the process by which it 
reaches that result must be logical and rational.” Ibid. It follows that agency 
action is lawful only if it rests “on a consideration of the relevant factors.” Motor 
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 
463 U. S. 29, 43 (1983) (internal quotation marks omitted). 
 
. . .  
 
Chevron directs courts to accept an agency’s reasonable resolution of an ambigu- 
ity in a statute that the agency administers. Id., at 842– 843. Even under this 
deferential standard, however, “agencies must operate within the bounds of 
reasonable interpretation. 
 

Michigan et al. v Environmental Protection Agency et al., ___ U.S. ___, 2015 WL 2473453 *6-7 

(June 29, 2015). 

 The general rule for Indian tribes on land acquired before 1988 is that they may conduct 

gaming on land acquired before 1988 if that land is within their reservation or on “lands title to 

which is either held in trust by the United States for the benefit of any Indian tribe or individual 

or held by any Indian tribe or individual subject to restriction by the United States against 

alienation and over which an Indian tribe exercises governmental power.” 25 U.S.C. § 2703(4). 

Most tribes, then, are limited to casinos on their reservation, in practice, often one casino. 

 Tribes in Oklahoma do not have reservations in the strict sense of the word, they have 

Oklahoma Tribal Statistical Areas (a.k.a. Tribal Jurisdictional Areas).1 Oklahoma tribes, 

however, may have a casino within the boundaries of their former reservation in Oklahoma as 

the Quapaw Tribe already does with their Downstream Casino. But given the NIGC’s expansive 

                                                 
1 “OTSAs are statistical areas that were identified and delineated by the Census Bureau in consultation with 
federally recognized American Indian tribes based in Oklahoma.  An OTSA is intended to represent the former 
American Indian reservation that existed in Indian and Oklahoma territories prior to Oklahoma statehood in 
1907.  OTSAs are intended to provide geographic entities comparable to the former Oklahoma reservations so that 
statistical data can be viewed over time.  OTSAs were referred to as Tribal Jurisdiction Statistical Areas (TJSAs) in 
the 1990 Census data products.” “Definitions of American Indian and Alaska Native Geographic Areas,” United 
States Census Bureau, available at: http://www.census.gov/geo/partnerships/aian_tsap.html  See also, Cohen's 
Handbook of Federal Indian Law § 4.07[1][b] (2012 ed.) (last accessed on July 9, 2015). 
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reading of the last recognized reservation exception, the Quapaw Tribe may also have a casino in 

any state in which they had a prior reservation, such as Kansas; or Arkansas, if they get the land 

put into trust and establish a presence within that state. 

 In other words, the NIGC’s interpretation of the last recognized reservation exception 

puts Oklahoma tribes at a substantial and irrational advantage over most other tribes in other 

states, because most other tribes have recognized reservations and are limited to casinos on their 

reservation. With only very limited exceptions, if non-Oklahoma tribes get land put into trust 

outside their reservation, they can only game on it with the agreement of the governor of that 

state.  25 U.S.C. § 2719(b). The NIGC’s interpretation puts Oklahoma tribes at a huge 

advantage; so long as land is put into trust,2 they can have as many casinos as they want on any 

prior reservations. This is not just an arbitrary interpretation and classification, it is an irrational 

one. 

 In the recent case, King v. Burwell, No. 14-114,  ___ U.S. ___, 2015 WL 2473448 *2 

(June 25, 2015), the Court also emphasized limits on Chevron deference, again making clear that 

courts are tasked with interpreting statutes in a rational manner if the agency does not: 

It is instead our task to determine the correct reading of Section 36B. If the 
statutory language is plain, we must enforce it according to its terms. Hardt v. 
Reliance Standard Life Ins. Co., 560 U. S. 242, 251 (2010). But oftentimes the 
“meaning—or ambiguity—of certain words or phrases may only become evident 
when placed in context.” Brown & Williamson, 529 U. S., at 132. So when 
deciding whether the language is plain, we must read the words “in their context 
and with a view to their place in the overall statutory scheme.” Id., at 133 (internal 
quotation marks omitted). Our duty, after all, is “to construe statutes, not isolated 
provisions.” Graham County Soil and Water Conservation Dist. v. United States 
ex rel. Wilson, 559 U. S. 280, 290 (2010) (internal quotation marks omitted). 

 

                                                 
2 See Waples, Extreme Rubber-Stamping: The Fee to Trust Process of the Indian Reorganization Act of 1934, Vo. 
40, No 1 Pepperdine L. Rev 250 (2012). 
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 The first stated purpose of IGRA is “to provide a statutory basis for the operation of 

gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency, 

and strong tribal governments.”  25 U.S.C. § 2702(1). There is nothing in IGRA that suggests 

any reason Oklahoma tribes be treated substantially more beneficially than other tribes.  The 

purpose of IGRA is to benefit “Indian tribes” generally, not Oklahoma tribes specifically.  

 There is a more limited, common sense interpretation of the last recognized reservation 

exception that, in the context of the rest of IGRA, treats all tribes equally, and prevents 

Oklahoma tribes from “gaming” IGRA. A tribe’s “presence” in a state should be determined as 

of October 17, 1988. If an Oklahoma tribe legitimately had a presence in a state other than 

Oklahoma, they would be free to establish a casino in a prior reservation in that state. But they 

would not be free to forum shop, and establish a new presence in a state in order to open a 

casino. 

 There is strong precedent for such an interpretation. In interpreting an analogous 

provision in Carcieri v. Salazar, 555 U.S. 379 (2009), the Court held that for purposes of the 

Indian Reorganization Act, the phrase “now under federal jurisdiction" (25 U.S.C. § 465) 

referred only to tribes that were under federal jurisdiction when the I.R.A. became law, and the 

federal government could not take land into trust from tribes that fell under federal jurisdiction 

after 1934. The Court focused on the “ordinary meaning” of the word “now.” 555 U.S. 379, 388.  

It said that “now” was commonly defined as “at the present moment.”   Id. (internal quotation 

omitted, emphasis added.) The Court noted that if Congress had not intended the statute to mean 

at the time of enactment, “it could have omitted the word ‘now’ altogether .   . . .  We are obliged 

to give effect, if possible, to every word Congress used.”  Id. (internal quotation omitted.) 
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 In the present situation, the interpretation of “presently located” offered by the federal 

defendants would read out the phrase from provision. If the provision was intended to refer to the 

tribe’s location at the time of a gaming application, “presently” should have been left out. For 

present to have any meaning, like “now” it must refer to October 17, 1988, the date of enactment 

of IGRA. 

 The federal defendants argue that pursuant to Montana v. Blackfeet Tribe of Indians, 471 

U.S. 759, 766 (1985), and County of Yakima v. Confederated Tribes & Bands of Yakima Indian 

Nation, 502 U.S. 251, 269 (1992), statutes passed for benefit of dependent Indian tribes are to be 

liberally construed, with doubtful expressions being resolved in favor of Indians. As an initial 

matter, two Kansas resident tribes, the Iowa Tribe and the Sac and Fox Tribe, have moved to 

intervene as plaintiffs against the federal defendants in this case. ECF No. 58. Applying the 

standard in this situation makes no sense. There is no one interpretation in favor of Indians 

generally here. What is to the Quapaw’s benefit in this case, is directly contrary to the interests 

of the Iowa and the Sac and Fox and all other tribes effectively limited to casinos on their 

reservations. 

 But moreover, there is no ambiguity in this provision. Reading “presently located” in 

context with the rest of the IGRA, “presently” can only mean October 17, 1988. 

 The federal defendants argue that plaintiffs should not be able to challenge 25 CFR § 292 

because, according to the federal defendants, any challenge to regulations must be made during 

the comment period to a regulation. All four cases that the federal defendants cite3 refer to 

                                                 
3 Ariz. Pub. Serv. Co. v. EPA, 562 F.3d 1116, 1127 (10th Cir. 2009); Silverton Snowmobile Club 
v. U.S. Forest Serv., 433 F.3d 772, 783-84 (10th Cir. 2006); Dep’t of Transp. v. Pub. Citizen, 541 
U.S. 752, 764-65 (2004); Nutraceutical Corp. v. von Eschenbach, 459 F.3d 1033, 1041 n.9 (10th 
Cir. 2006) 
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situation, where three things have occurred: First, the cases are cases in which there is a direct 

appeal of a final rule under the Administrative Procedure Act. Second, the cases all concern 

challenges that the rule is arbitrary or capricious. Finally, the cases all represent situations, where 

the agency specifically reached out to the parties and asked them to comment on a particular 

issue. 

 This is an as-applied challenge to the regulation. Kansas was never asked for the sort of 

specific comments that the situation in this case. While Kansas may have generally commented, 

these cases cited by the federal defendants all referred to very specific issues and the agency 

seeking specific comments on those issues. Plaintiffs’ challenge is also not precluded because it 

concerns action that had not occurred during the agency rule-making process.  

 The federal defendants then argue alternatively that this action is precluded by the six 

year statute of limitations set forth in 28 U.S.C. § 2401. A party seeking to challenge a 

procedural violation in the adoption of a regulation must bring the action within six years of the 

decision. See e.g., Cedars–Sinai Med. Ctr. v. Shalala, 177 F.3d 1126, 1129 (9th Cir.1999); Wind 

River Min. Corp. v. U.S., 946 F.2d 710, 715 (9th Cir.1991); Sierra Club v. Penfold, 857 F.2d 

1307, 1316 (9th Cir.1988). But when, as here, a party challenges application of a regulation, the 

statute of limitations begins to run at the completion of the administrative proceedings, not when 

the rule is promulgated.  Functional Music, Inc. v. F.C.C., 274 F.2d 543, 546–47 (D.C.Cir.1958), 

cert. denied, 361 U.S. 813; see also Wind River, 946 F.2d at 716 (quoting Crown Coat Front Co. 

v. U.S., 386 U.S. 503, 511 (1967). (The right to bring a civil suit challenging an agency action 

accrues “upon the completion of the administrative proceedings”). 

 Plaintiffs’ as-applied challenge is not procedurally or time barred. 
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CONCLUSION 

Plaintiffs have alleged facts and made claims sufficient to survive the federal defendants’ 

motion to dismiss. For all the foregoing reasons, plaintiffs respectfully request the federal 

defendants’ motion to dismiss be denied. 

 
OFFICE OF ATTORNEY GENERAL 
DEREK SCHMIDT 
Memorial Building, 2nd Floor 
120 SW 10th Avenue 
Topeka, Kansas  66612-1597 
Office:  (785) 296-2215; Fax:  (785) 291-3767 
E-Mail: steve.phillips@ag.ks.gov 
  jeff.chanay@ag.ks.gov 
 
 
s/Stephen Phillips                             
Derek Schmidt    #17781 
Jeffrey A. Chanay    #12056 
Stephen Phillips    #14130 
ATTORNEYS FOR PLAINTIFF STATE OF  
KANSAS, EX REL. DEREK SCHMIDT, 
ATTORNEY GENERAL 
 
 
FISHER, PATTERSON, SAYLER & SMITH, LLP 
3550 S.W. 5th Street - P. O. Box 949 
Topeka, Kansas 66601-0949  
Office:  (785) 232-7761; Fax: (785) 232-6604 
E-Mail: dcooper@fisherpatterson.com  

smorse@fisherpatterson.com 
 
 

s/dcooper@fisherpatterson.com                      
David R. Cooper   #16690 
Sarah A. Morse    #25431 
ATTORNEYS FOR PLAINTIFF BOARD OF 
COUNTY COMMISSIONERS OF CHEROKEE 
COUNTY, KANSAS 

 
 

Case 5:15-cv-04857-DDC-KGS   Document 60   Filed 07/10/15   Page 23 of 24



 

{T0436564} 24 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing on the 10th day of July, 2015, with 
the Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing 
to the following:  

Daron T. Carreiro, Trial Attorney 
U.S. DEPARTMENT OF JUSTICE 
Environment and Natural Resources Division 
Indian Resources Section 
P. O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
Off:  202‐306‐1117 | Fax:  202‐305‐0275 
daron.carreiro@usdoj.gov 
Attorneys for Defendants National Indian Gaming Commission, 
Jonodev Osceloa Chaudhuri, Daniel J. Little, Eric N. Shepard, 
Department of Interior, Sally Jewell, and Kevin K. Washburn 
(United States)   

Stephen R. Ward/ Daniel E. Gomez /R. Daniel Carter
CONNOR & WINTERS, LLP 
4000 One Williams Center 
Tulsa, Oklahoma  74172‐0148 
Off:  918‐586‐8541 | Fax:  918‐586‐8541 – Carter 
Off:  918‐586‐8984 | Fax:  918‐586‐8311 – Gomez 
Off:  918‐586‐8978 | Fax:  918‐586‐8698 – Ward  
sward@cwlaw.com; dgomez@cwlaw.com; 
dcarter@cwlaw.com 
Attorneys admitted Pro Hac Vice for Defendants Art Cousatte, 
Barbara Kyser Collier, Thomas Crawfish Mathews, Larry Ramsey, 
Tamara Smiley Reeves, Fran Wood, and Rodney Spriggs 

Paul M. Croker 
ARMSTRONG TEASDALE LLP 
2345 Grand Boulevard, Suite 1500 
Kansas City, Missouri  64108‐2617 
Off:  816‐221‐3420 | Fax:  816‐221‐0786 
pcroker@armstrongeasdale.com 
Attorneys for Defendants Downstream Development Authority of 
the Quapaw Tribe of Oklahoma (O‐Gah‐Pah), Quapaw Tribal 
Development Corporation, John L. Berrey, Barbara Kyser Collier, 
Art Cousatte, Thomas Crawfish Mathews, Donna Mercer, George R. 
“Ranny” McWatters, Jr., Larry Ramsey, Tamara Smiley‐Reeves, 
Rodney Spriggs, and Fran Wood 

 
I further certify that I mailed the foregoing to the following non-CM/ECF participants: 
 

T.C. Bear/Betty Gaedtke/Ranny McWatters/Marilyn 
Rogers 
QUAPAW TRIBE OF OKLAHOMA BUSINESS 
COMMITTEE 
5681 South 630 Road 
Quapaw, Oklahoma  74363 

Erin Eckart, Deputy Director
QUAPAW TRIBAL GAMING AGENCY 
69300 East Nee Road 
P. O. Box 504 
Quapaw, Oklahoma  74363 

Trenton Stand/Lori Shafer/Justin Plot 
QUAPAW GAMING AUTHORITY 
5681 South 630 Road 
Quapaw, Oklahoma  74363 

Jerri Montgomery, Member
QUAPAW TRIBAL DEVELOPMENT CORPORATION 
5681 South 630 Road 
Quapaw, Oklahoma  74363 

DOWNSTREAM DEVELOPMENT AUTHORITY
69300 East Nee Road 
Quapaw, Oklahoma  74363 

 
 
s/David R. Cooper     

       David R. Cooper 
 

Case 5:15-cv-04857-DDC-KGS   Document 60   Filed 07/10/15   Page 24 of 24


