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UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

SOUTHERN DIVISION 

FLANDREAU SANTEE SIOUX 

TRIBE, a Federally recognized 
Indian Tribe, 
 

          Plaintiff, 
 

v. 
 
ANDY GERLACH, Secretary of the 

State of South Dakota Department 
of Revenue; and DENNIS 

DAUGAARD, Governor of the State 
of South Dakota,  
 

          Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Civ. No. 14-4171 

 

 

 

DEFENDANTS’ BRIEF OPPOSING 

PLAINTIFF’S MOTION FOR PARTIAL 

JUDGMENT ON THE PLEADINGS 

 The Defendants, Andy Gerlach and Dennis Daugaard (the State) in their 

official capacities, by and through their counsel, Matt Naasz, Stacy R. Hegge, 

and Kirsten E. Jasper, submit this brief opposing the Plaintiff’s Motion for 

Partial Judgment on the Pleadings, Doc. 49, and its Memorandum in Support 

of such motion, Doc. 50 (the Tribe’s Motion).  In response, the State 

incorporates its presentation of facts and arguments set forth in briefs 

supporting its Motion for Judgment on the Pleadings, Doc. 38 and Doc. 46.  

For the reasons set forth below and for the reasoning set forth in Doc. 38 and 

Doc. 46, this Court should, as a matter of law, deny the Tribe’s Motion. 
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ARGUMENT 
 

I. Legal Standard for Judgment on the Pleadings. 
 

Judgment on the pleadings is appropriate “only where the moving party 

has clearly established that no material issue of fact remains and the moving 

party is entitled to judgment as a matter of law.”  Waldron v. Boeing Co., 388 

F.3d 591, 593 (8th Cir. 2004).  A court must “accept all facts pled by the 

nonmoving party as true and draw all reasonable inferences from the facts in 

favor of the nonmovant.”  Id.  While generally a court may only consider the 

facts asserted in the pleadings,  

it may [also] consider “some materials that are part of the public 
record or do not contradict the [pleading],” Missouri ex rel. Nixon 
v. Coeur D'Alene Tribe, 164 F.3d 1102, 1107 (8th Cir.), cert. 
denied, 527 U.S. 1039, 119 S.Ct. 2400, 144 L.Ed.2d 799 

(1999), as well as materials that are “necessarily embraced by 
the pleadings.” Piper Jaffray Cos. v. National Union Fire Ins. Co., 
967 F.Supp. 1148, 1152 (D.Minn.1997). See also 5A Charles A. 
Wright & Arthur R. Miller, Federal Practice and Procedure: Civil 
2d § 1357, at 299 (1990) (court may consider “matters of public 
record, orders, items appearing in the record of the case, and 

exhibits attached to the complaint”). 
 

Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 1999). 

II. Jurisdiction. 
 

The State adopts and incorporates its Memorandum in Support of Motion 

for Judgment on the Pleadings, see Doc. 38, and its Reply Brief to the Tribe’s 

Brief in Opposition to the State’s Motion for Judgment on the Pleadings, see 

Doc. 46, both of which address the very issue raised by the Tribe’s Motion:  the 

application of res judicata andYounger abstention to this matter.  See Doc. 50 

at 7-9.  The Tribe, apparently unsatisfied with its argument in response to the 
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State’s Motion for Judgment on the Pleadings regarding this Court’s 

jurisdiction, attempts to re-argue its opposition to the State’s motion in its 

brief.  See Doc. 50 at 7.    

III. The State Does Not Impose Tax on the Actual Play of Class III 

Games. 
 

The Tribe first contends that it is entitled to partial judgment on the 

pleadings in the form of a declaration that “[s]tate tax is not validly imposed on 

gaming transactions – the actual playing of the games – at the Tribe’s gaming 

operation.”  Doc. 50 at 15.  The issue of whether a state tax can be lawfully 

imposed on the actual play of Class III games at the casino complex, however, 

is not ripe.   

The ripeness doctrine, which stems from the “cases” and “controversies” 

requirements of Article III of the United States Constitution, is aimed to 

“prevent the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements.”  Nebraska Public Power Dist. 

v. MidAmerican Energy Co., 234 F.3d 1032, 1037 (8th Cir. 2000) (quoting 

Abbott Labs v. Gardner, 387 U.S. 136, 148, 87 S.Ct. 1507, 18 L.Ed.2d 681 

(1967)).  Before a court may address an issue, there must be “a real, 

substantial controversy between parties having adverse legal interests, a 

dispute definite and concrete, not hypothetical or abstract.”  Id. at 1037-38 

(quoting Babbitt v. United Farm Workers Nat.’l Union, 442 U.S. 289, 298, 99 

S.Ct. 2301, 2308, 60 L.Ed.2d 895 (1979)).  An issue is “not ripe for 

adjudication if it rests upon contingent future events that may not occur as 
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anticipated, or indeed may not occur at all.”  Parrish v. Dayton, 761 F.3d 873, 

875-76 (8th Cir. 2014).  

The Tribe’s presented issue is irrelevant, hypothetical, and abstract.  The 

State recognizes that it is unlawful to tax the actual play of class III gaming.1  

See Doc. 38 at 18-19; Doc. 46 at 8.  Consequently, the State has not sought to 

impose a tax on the actual play of Class III games at the casino complex.  See 

Doc. 46 at 7-8.  The Tribe has failed to “clearly establish[]” otherwise.  See 

Waldron v. Boeing Co., 388 F.3d at 593. 

The Tribe contends that the first time the State has acknowledged that it 

has not sought to impose a tax on gaming was in the State’s Reply Brief to the 

Tribe’s Brief in Opposition to the State’s Motion for Judgment on the Pleadings.  

Doc. 50 at 11.  However, in its Complaint and Amended Complaint, the Tribe 

did not specifically contend that the State has sought to collect use tax on the 

actual play of class III games.  See generally Doc. 1; Doc. 32.  The Tribe’s 

pleadings show it understood that the tax at issue is not any tax on gaming, 

but rather, is the tax on the use of good and services other than gaming.  See 

Doc. 1 at 19 (¶ 77); Doc. 32 at 19 (¶ 79). 

Moreover, in its Amended Complaint, the Tribe combines all nonmember 

activity under a single umbrella and broadly asserts that the State’s imposition 

of use tax on nonmembers’ use or consumption of goods and services on the 

                                                           
1 The State tax code exempts gaming from the use tax imposed on tangible 

personal property and services.  See SDCL 10-46-52; SDCL 10-46-7; 

25 U.S.C.A. 2710(d)(4).  
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reservation violates federal law.  See Doc. 32 at 1 (¶ 1), 19 (¶ 79), 20 (¶ 81), 21 

(¶ 88), 22 (¶ 92), 26 (¶ 108-111), 27 (¶¶ 115, 117), 28 (¶¶ 118, 119).  These 

broad assertions are in line with the Tribe’s position throughout this 

proceeding that no goods or services purchased at the casino complex are 

subject to use tax because they all constitute “gaming activity” under IGRA.  

See Doc. 7 at 3-6, 13 n.5, 16-18, 18-19; Doc. 32 at 19 (¶¶ 77-82), 25-26 

(¶¶ 107-111) (First Claim for Relief); Doc. 42 at 1, 16-23; Doc. 50 at 1, 21. 

Without knowing all types of transactions occurring at the casino complex, 

some of which may certainly be exempt under state or federal law, the State’s 

Answer merely reflects the broad tone of the Tribe’s assertions.  See Doc. 34.  

Further evidencing this broad tone, the Tribe failed to specify that some of its 

tangible personal property and services are not subject to the tribal sales and 

use tax.  Compare Doc. 32 at 6 (¶ 19), 29 (¶ 123) and Doc. 50 at 3, with 

Flandreau Santee Sioux Tribe’s Tribal Tax Act, Title 23, 3.10-3.14, available at 

http://www.santeesioux.com/documents/fsst_law_and_order_volume_7.pdf.        

The Tribe faults the State for not separating out the taxable transactions 

from the nontaxable transactions in the state proceeding.  Doc. 50 at 12.  Yet, 

in the state proceeding, the Office of Hearing Examiner’s decision shows that 

the State denied the reissuance of the alcoholic beverage licenses based on the 

Tribe’s non-collection and non-remittance of tax on nonmember activities 

outside the scope of IGRA (i.e. not on the actual play of class III games): 

The Tribe argues that the State’s position regarding SDCL § 35-
2-24 is incorrect and that the state’s actions are not allowed 

pursuant to the Indian Gaming Regulatory Act (IGRA) and the 
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Tribal-State compact entered into pursuant to IGRA.  However 
the United States Supreme Court recently explained in Michigan 
v. Bay Mills Indian Community, 572 U.S. ___, ___, 134 S. Ct. 
2024, 2032-33 (2014) that “gaming activities” as defined in 

IGRA are limited to the playing of the actual game . . . Under 
this definition, the sale of alcoholic beverages and other tangible 
personal property and services at the three licensed 

establishments do not qualify as “gaming activities” and are 
consequently not covered by IGRA. 

 
See Doc. 32-2 at 15-16.  Furthermore, there was no need for the State to parse 

out which transactions were subject to tax because no tax was remitted for any 

transaction involving nonmember patrons.  Doc. 32-2 at 9-10, 13-14.  This fact 

alone justified the State’s denial to reissue the alcoholic beverage licenses to 

the Tribe.  See Doc. 32-2; SDCL 35-2-24.  

  The Tribe has not met its burden of showing that the State is, in fact, 

taxing the actual play of class III gaming.  This issue is irrelevant and not ripe.  

As there is no fact in controversy, the Tribe’s remaining arguments on this 

issue need not be addressed. 

IV. IGRA Does Not Preempt State Law Implicated in This Case. 

 
The Tribe next contends it is entitled to partial judgment on the 

pleadings in the form of a declaration that IGRA preempts state law on every 

subject that is permitted to be in a gaming compact.  See Doc. 50 at 21.  The 

Tribe then goes one step further.  In citing the IGRA provision that allows 

states and tribes to include provisions in its gaming compacts for any subject 

“directly related to the operation of gaming activities”, the Tribe requests this 

Court to rule that “everything within the casino operation” is “directly related to 

the operation of gaming activities.” Doc. 50 at 19-20; see also Doc. 50 at 21 
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(contending that IGRA preempts “the regulation and taxation of all subjects 

directly related to the operation of a full-featured ‘Law Vegas-style’ casino.”).  In 

effect, the Tribe seeks a declaratory ruling that IGRA preempts state law 

relating to all economic activity within its “casino complex.” 

As discussed in the State’s briefs supporting its Motion for Judgment on 

the Pleadings, such declarations would run counter to the preemptive scope of 

IGRA.  See Doc. 38 at 17-25; Doc. 46 at 7-10.  “Preemption generally applies in 

Indian law where the application of state law ‘interferes or is incompatible with 

federal or tribal interests as reflected in federal law.’”  Confederated Tribes of 

Siletz Indians of Oregon v. State of Oregon, 143 F.3d 481, 487 (9th Cir. 1998) 

(quoting Cabazon Band of Mission Indians v. Wilson, 37 F.3d 430, 433 (9th Cir. 

1994)).  But here, the State’s regulation of alcoholic beverages, the taxation of 

tangible personal property and services, or the collection and remittance of the 

tax by the Tribe do not interfere with federal or tribal interests reflected in 

IGRA.  Doc. 38 at 17-25; Doc. 46 at 7-10.   

IGRA “creates a framework for regulating gaming activity[.]”  Michigan v. 

Bay Mills Indian Community, 134 S.Ct. 2024, 2028 (2014).  In advocating for a 

broad definition of “gaming activities,” the Tribe relies on a Senate Report.  See 

Doc. 50 at 17-19.  However, the United States Supreme Court has clarified that 

“gaming activity” regulated by IGRA is “the stuff involved in playing the class III 

games . . . each roll of the dice and spin of the wheel”.  Bay Mills, 134 S.Ct. at 

2032; see Doc. 38 at 20-21.  Moreover, IGRA’s own provisions show that 

“gaming activities” equate to the actual play of the games.  Using the phrase 
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“gaming activities” interchangeably with the phrase “Indian game”, IGRA 

permits the Chairman of the National Indian Gaming Commission to “issue 

orders of temporary closure of gaming activities” in certain circumstances. See 

25 U.S.C.A. 2705(a)(1) (authorizing the Chairman of the National Indian 

Gaming Commission to “issue orders of temporary closure of gaming activities 

as provided in section 2713(b)”); 25  U.S.C.A. 2713(b)(1) (authorizing the 

Chairman “to order temporary closure of an Indian game” under certain 

circumstances).  Certainly the Tribe would alter its proposed definition of 

“gaming activities” if, pursuant to 25 U.S.C.A. 2705(a)(1) and 2713(b)(1), the 

Chairman of the National Indian Gaming Commission were to order the 

temporary closure of the gift shop, bowling center, RV Park, gas station, etc. 

Not everything “that is merely peripherally associated with tribal gaming 

is subject to IGRA’s constraints.”  Casino Resources Corp. v. Harrah’s 

Entertainment, Inc., 243 F.3d 435, 439 (8th Cir. 2001).  In addition to the 

Second Circuit case of Mashantucket Pequot Tribe v. Town of Ledyard discussed 

in the State’s brief supporting its Motion for Judgment on the Pleading, the 

Ninth Circuit Court of Appeals case of Confederated Tribes of Siletz Indians is 

also illustrative of this point.  See Doc. 38 at 22-23.  In Confederated Tribes of 

Siletz Indians, the Court analyzed whether a state investigation report relating 

to a casino’s gaming could be released under Oregon’s Public Records Laws.  

143 F.3d at 484-85.  In ruling that the state laws were not preempted by IGRA, 

the Court stated that the laws “do not seek to usurp tribal control over gaming 

nor do they threaten to undercut federal authority over Indian gaming.”  
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Confederated Tribes of Siletz Indians, 143 F.3d at 487.  Thus, Oregon’s Public 

Records Laws were not related to, and not preempted by, IGRA.  Id.  Similarly, 

in this case, the State’s alcoholic beverage regulation, taxation of tangible 

personal property and services, and collection and remittance of that tax by the 

Tribe “do not seek to usurp tribal control over gaming” and are therefore not 

preempted by IGRA.  See id. 

Pursuant to IGRA’s narrow application to “gaming activities,” the Tribe’s 

requested declaration that “everything within the casino operation” is “directly 

related to the operation of gaming activities” must be rejected.  Doc. 50 at 19-

20.  As pointed out by the Tribe, states and tribes may include compact 

provisions on subjects “directly related to the operation of the gaming 

activities.”  25 U.S.C.A. 2710 (d)(3)(C) (“Any Tribal-State compact . . . may 

include provisions relating to . . . .”).  But this does not permit the states and 

the tribes to negotiate on all economic activities of a casino or a Tribe’s 

adjacent businesses.  “IGRA does not permit the State and the tribe to 

negotiate over any subjects they desire; rather, IGRA anticipates a very specific 

exchange of rights and obligations[.]”  Rincon Band of Luiseno Mission Indians 

of Rincon Reservation v. Schwarzenegger, 602 F.3d 1019, 1039 (9th Cir. 2010); 

see also Doc. 50 at 18.   

It is absurd to suggest that a gift shop, RV park, gas station, bowling 

alley, etc., are “directly related to” the actual play of class III games.  See 

Doc. 38 at 19-20.  Cf. Doc. 50 at 21.  Further, even if IGRA permitted the states 

and the tribes to negotiate on all economic activities, the states and the tribes 
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are not required to do so.  See Doc. 46 at 9-10.  And, in this case, the State 

and the Tribe have no such provisions in their gaming compact.  See Doc. 

32-3.     

  The Tribe contends that “[t]here is nothing in IGRA to indicate Congress 

intended to create or authorize a split of jurisdictional regimes within a single 

tribal gaming establishment.”  Doc. 50 at 20.  Yet indeed, Congress explicitly 

authorized a split of jurisdictional regimes within the provisions of IGRA.  

Pursuant to 25 U.S.C.A. 2710(d)(3)(C)(i) and (ii), Congress allows states and 

tribes to include provisions relating to the application of the states’ or the 

tribes’ criminal and civil laws governing the licensing and regulation of the 

games, as well as the allocation of criminal and civil jurisdiction between the 

parties for such.  See also Hatcher v. Harrah’s NC Casino Co., 565 S.E.2d 241, 

243 (2002) (citing 25 U.S.C.A. 2710(d)(3)(C)(i)-(ii) and stating that “Congress 

has expressly left certain questions of jurisdiction to be decided by the tribe 

and the state. . . .  It cannot be said that Congress intended to ‘preempt the 

field’ when it expressly ceded the decision regarding who would have 

jurisdiction over laws and regulations related to gaming activities to the tribe 

and state.”).   

Additionally, the Tribe’s contention ignores other federal law, specifically 

18 U.S.C.A. 1161, in which Congress authorized state regulation of Indian 

liquor transactions.  See Rice v. Rehner, 463 U.S. 713, 726 (1983).  The Tribe’s 

interpretation of IGRA would impliedly eviscerate Congress’s grant of authority 

to the State under 18 U.S.C.A. 1161 without any clear language in IGRA 
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compelling such result.  See Casino Resources Corp v. Harrah’s Entertainment, 

Inc., 243 F.3d 435, 438 (8th Cir. 2001) (reiterating the United States Supreme 

Court’s finding in Santa Clara Pueblo v. Martinez, 436 U.S. 49, 98 S.Ct. 1670, 

56 L.Ed.2d 106, that “where Congress has sought to achieve competing 

purposes, courts must be ‘more than usually hesitant to infer from its silence a 

cause of action’ that will serve one of the legislative purposes but undermine 

the other.”)  

Ultimately, the Tribe’s assertions regarding the application of IGRA act as 

flashing neon signs and pointing arrows to distract from the real legal issue 

presented by the facts:  whether the State can impose the use tax for 

nonmembers’ use of tangible personal property and services within the 

reservation and require the Tribe to collect and remit that use tax.  The Tribe’s 

Motion for partial judgment relating to this issue should be denied. 

V. Counterclaim. 

 
The Tribe’s Amended Complaint devotes fourteen paragraphs, 

approximately three full pages, to discussing the Deposit Agreement entered 

into between the parties in connection with litigation commenced by the Tribe 

in 1994.  The Tribe’s Amended Complaint requests this Court to “[i]ssue an 

order in accordance with the Deposit Agreement stating that the State does not 

have authority to assess sales and use tax on transactions between the Tribe 

and non-members taking place in a Tribally owned gambling casino.”  Doc. 32 

at 38.  The purpose of this request is to allow the Tribe “to recover funds it 

deposited pursuant to a Deposit Agreement entered into between the Tribe and 
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the State of South Dakota in connection with the consolidated litigation 

concerning State taxation jurisdiction . . . .”  Doc. 32 at 2 (parenthetical 

omitted).  The Tribe is clearly using this litigation to resolve the issues left 

unresolved when the previous litigation between the parties was dismissed – 

including the rightful recipient of the escrow account proceeds.   

Faced with the Tribe’s request to have this Court enforce the Deposit 

Agreement in its favor, the State included a counterclaim seeking to have the 

Deposit Agreement enforced in the State’s favor.  The State’s counterclaim 

includes a request that the Tribe be ordered to deposit into the escrow account 

the “disputed tax liability” (as that term is defined in the Deposit Agreement) 

for those months in which the Tribe has not done so.  As stated in the State’s 

counterclaim: “Defendants raise this counterclaim only to avoid waiving any 

claim to the escrowed funds.”  Were the State to prevail in the present litigation 

without including this counterclaim and then seek to have the Deposit 

Agreement enforced in its favor, the State believes it would face an argument 

that enforcement of the Deposit Agreement was a compulsory counterclaim 

that should have been brought in the present litigation.  

a. Tribal Sovereign Immunity Does Not Bar the Counterclaim. 
 

Although Indian tribes generally enjoy sovereign immunity, the Tribe has 

waived any claim to sovereign immunity regarding the State’s counterclaim.  

The Deposit Agreement entered into between the Tribe and the State in 1994 

(and attached to the Tribe’s Amended Complaint as Exhibit A) contains a clear 

waiver of the Tribe’s sovereign immunity regarding actions stemming from that 
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document.  By including claims for relief regarding the Deposit Agreement in 

the instant action, the Tribe has waived any sovereign immunity as to the 

State’s counterclaim arising from the Deposit Agreement.   

 The Deposit Agreement was entered into between the Tribe and the State 

while litigation was pending in South Dakota district court regarding the 

applicability of the State’s sales and use tax on the Tribe’s reservation.  Doc. 32 

at ¶ 93 (The State admitted this paragraph, Doc. 34 at ¶ 93).   In connection 

with that action, the parties entered into the Deposit Agreement.  Doc. 32 at 

¶ 95; Doc. 34 at 95.  The Deposit Agreement contains the following language: 

“in the event a final determination is not reached in CIV93-1033, the amount of 

disputed tax liability, deposited pursuant to this agreement, together with any 

accrued interest thereon, shall remain with the escrow agent pending a 

disbursement agreement between the State and the Tribe or a final 

determination by a court of proper jurisdiction, whichever occurs first.”  

(Emphasis added).  This statement is a clear waiver of the Tribe’s sovereign 

immunity as to suits regarding the Deposit Agreement, in the event a final 

determination was not reached in CIV93-1033.   

 The Supreme Court has held that, while a waiver of sovereign immunity 

must be clear, it need not contain the words “sovereign immunity.”  C & L 

Enterprises, Inc., v. Citizen Band of Potawatomi Indian Tribe of Oklahoma, 532 

U.S. 411, 420-21, 121 S.Ct. 1589, 149 L.Ed.2d 623 (2001).  In C & L, the Court 

determined that an arbitration clause in a contract was a clear waiver of a 

Tribe’s sovereign immunity with respect to a civil action brought to enforce the 
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arbitration award.  Id.  Here, the Deposit Agreement clearly contemplates a 

court of proper jurisdiction to adjudicate claims arising from the Deposit 

Agreement.  At the time the parties entered the Deposit Agreement, they were 

engaged in litigation in the District Court of South Dakota.  The Tribe clearly 

consented to that suit arising from the Deposit Agreement in the District Court 

of South Dakota then, which consent waives its sovereign immunity as to the 

State’s counterclaim in this action regarding the Deposit Agreement.  See id. at 

423  (“For the reasons stated, we conclude that under the agreement the Tribe 

proposed and signed, the Tribe clearly consented to arbitration and to the 

enforcement of arbitral awards in Oklahoma state court; the Tribe thereby 

waived its sovereign immunity from C & L’s suit.”).    

 The Tribe quotes Okla. Tax Comm’n v. Citizen Band of Potawatomi Indian 

Tribe of Okla., 498 U.S. 505 (1991) for the proposition that “An Indian Tribe 

‘does not waive its sovereign immunity from actions that could not otherwise be 

brought against it merely because those actions were pleaded in a counterclaim 

to an action filed by the tribe.’”  Doc. 50 at 22.  While this decision may very 

well be dispositive as to the merits of this lawsuit,2 it is distinguishable with 

                                                           
2 Okla. Tax Comm’n unequivocally addresses the State’s ability to assess tax on 

nonmembers on a reservation.  

Although the doctrine of tribal sovereign immunity applies to the 

Potawatomis, that doctrine does not excuse a tribe from all 

obligations to assist in the collection of validly imposed state 

sales taxes.  Washington v. Confederated Tribes of Colville 

Reservation, 447 U.S. 134, 100 S. Ct. 2069, 65 L. Ed.2d 10 

(1980).  Oklahoma argues that the Potawatomis’ tribal immunity 

(continued . . .) 
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respect to its holding on sovereign immunity barring counterclaims.  In Okla. 

Tax Comm’n, the Potawatomi Tribe brought an action seeking to enjoin the 

assessment of the State’s cigarette tax on sales of cigarettes from a tribally 

owned convenience store.  Oklahoma Tax Comm’n, 498 U.S. 505 at 507.  The 

State counterclaimed, seeking to enforce a 2.7 million dollar tax assessment 

against the tribe.  Id.  The Court determined “that the Tribe did not waive its 

sovereign immunity merely by filing an action for injunctive relief.”  Id. at 510.   

____________________ 

(. . . continued) 
 

notwithstanding, it has the authority to tax sales of cigarettes to 

nonmembers of the tribe at the Tribe’s convenience store.  We 

agree.   

 

Okla. Tax Comm’n v. Citizen Band of Potawatomi Indian Tribe of Okla., 498 U.S. 

505 at 512.  The Court summarized the issue and its decision as follows:  

The issue presented in this case is whether a State that has 

not asserted jurisdiction over Indian lands under Public Law 

280 may validly tax sales of goods to tribesmen and 

nonmembers occurring on land held in trust for a federally 

recognized Indian tribe.  We conclude that under the doctrine 

of tribal sovereign immunity, the State may not tax such sales 

to Indians, but remains free to collect taxes on sales to 

nonmembers of the tribe.   

Id. at 507.  See also Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024, 

2043 (2014) Sotomayor, J., concurring (“For example, States have the power to 

tax certain individuals and companies based on Indian reservations, making it 

difficult for Tribes to raise revenue from those sources.  See Oklahoma Tax 

Comm’n v. Citizen Band of Potawatomi Tribe of Okla., 498 U.S. 505, 111 S.Ct. 

905, 112 L.Ed.2d 1112 (1991) (allowing the State to collect taxes on sales to 

non-Indians on Indian land)).”   
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But here, not only does the Tribe seek injunctive relief regarding the 

State’s ability to tax nonmembers’ use of goods and services on the reservation, 

but the Tribe also seeks to use the order as a basis for enforcing the terms of 

the Deposit Agreement.  Had the Tribe’s complaint contained no allegations 

concerning the Deposit Agreement, and had the State counterclaimed to collect 

unpaid tax assessments, as did Oklahoma, the Oklahoma Tax Comm’n holding 

would have been controlling.  But by injecting the Deposit Agreement into this 

litigation, the Tribe consented to this Court’s jurisdiction to determine claims 

adverse to the Tribe regarding the Deposit Agreement.  “We will not 

transmogrify the doctrine of tribal immunity into one which dictates that the 

tribe never loses a lawsuit.”  Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1245 

(8th Cir. 1995).  The State’s counterclaim arises out of the Deposit Agreement, 

which agreement was made a part of this litigation by the Tribe.  Tribal 

sovereign immunity does not eliminate this Court’s jurisdiction over the State’s 

counterclaim. 

b. Subject Matter Jurisdiction. 
 
The Tribe moves to dismiss the State’s counterclaim for lack of subject 

matter jurisdiction.  Because the State’s counterclaim is based entirely on the 

Deposit Agreement, this Court has supplemental jurisdiction over the State’s 

counterclaim pursuant to 28 U.S.C.A. 1367.  This section states: 

Except as provided in subsections (b) and (c) or as expressly 

provided otherwise by Federal statute, in any civil action of which 

the district courts have original jurisdiction, the district courts 

shall have supplemental jurisdiction over all other claims that are 

so related to claims in the action within such original jurisdiction 
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that they form part of the same case or controversy under Article 

III of the United States Constitution. Such supplemental 

jurisdiction shall include claims that involve the joinder or 

intervention of additional parties. 

“[T]o establish supplemental jurisdiction, the ‘[c]laims within the action’ must 

‘derive from a common nucleus of operative fact.’”  Auto-Owners Ins. Co. v. 

Tribal Court of Spirit Lake Indian Reservation, 495 F.3d 1017, 1024 (8th Cir. 

2007).  “A plaintiff’s claims derive from a common nucleus of operative fact if 

the claims are such that he would ordinarily be expected to try them all in one 

judicial proceeding.”  Onepoint Solutions, LLC v. Borchert, 486 F.3d 342, 350 

(8th Cir. 2007).   

 The Deposit Agreement is discussed in detail in the Tribe’s Amended 

Complaint, it is attached to the Amended Complaint, and one of the Tribe’s 

claims for relief requests that this Court “[i]ssue an order in accordance with 

the Deposit Agreement.”  Doc 32 at 38.  The State’s counterclaim is based on 

the Deposit Agreement, which the Tribe made an integral part of this lawsuit.   

 The Tribe now takes the position that “[a]ll of the Tribe’s claims would 

survive if the Deposit Agreement were entirely absent from the complaint.”  

Doc. 50 at 25.  But the Deposit Agreement isn’t absent from the complaint.  

The Deposit Agreement was discussed extensively in the Tribe’s Amended 

Complaint, was one of three exhibits attached to the Amended Complaint, and 

forms the basis for one of the Tribe’s claims for relief.  The Deposit Agreement 

is part of the nucleus of operative facts from which the Tribe’s claims are 

derived.  The State’s counterclaim likewise derives from the Deposit Agreement.  

Case 4:14-cv-04171-LLP   Document 51   Filed 06/18/15   Page 17 of 27 PageID #: 743



18 

This Court has jurisdiction over the State’s counterclaim pursuant to 28 

U.S.C.A. 1367(a).3   

c. The Counterclaim States a Claim for Relief. 
 

i. The Deposit Agreement requires the Tribe to pay “the 

disputed tax liability” into escrow until a final 
determination regarding the validity of the State’s sales 
or use tax has been made. 

 
The Deposit Agreement requires the Tribe to file “sales tax returns on a 

monthly basis, beginning with December 1, 1993, with the South Dakota 

Department of Revenue reporting the total gross receipts resulting from the 

sales to non-members of food, beverages and other tangible personal property, 

as defined in SDCL 10-46, at the Tribe’s casino.”  Doc 32-1 at 3.  Yet here, the 

Tribe argues that the Deposit Agreement did not require the Tribe to continue 

paying into the escrow account after CIV93-1033 was dismissed.     

 The Tribe relies heavily on Recital F of the Deposit Agreement as an 

expression of the parties’ intent that the Tribe’s obligation to deposit the 

disputed tax liability into the escrow account ended when CIV93-1033 was 

                                                           
3 The Tribe also faults the State for not specifically including a reference to the 

supplemental jurisdiction statute in its counterclaim.  In support, the Tribe 

cites Herbst v. Ressler & Associates, Inc., 2014 WL 4205294, *2 n.1 (E.D. Mo. 

Aug. 22, 2014).  But in that case, the court went on to analyze the 

counterclaims under the supplemental jurisdiction statute.  See id.  Contrary 

to the Tribe’s assertion, it has been held that a party need not explicitly plead 

the supplemental jurisdiction statute.  See, e.g., U.S. ex rel. YMC, Inc. v. Ins. Co. 

of W., 2011 WL 2690313, at *3 (D. Idaho July 9, 2011)(citing Voyticky v. Village 

of Timberlake, Ohio, 412 F.3d 669, 674 (6th Cir. 2005); United States v. Black, 

725 F.Supp.2d 1279, 1289 (E.D. Wash. 2010)).  
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dismissed.  But the Tribe does not include Recital F in its entirety in its brief in 

support of the Tribe’s Motion.  Doc. 50 at 27.  The entirety of that recital 

provides: 

The Tribe and the State desire that the aggregate amount of any 

disputed tax liability prior to a final resolution of the matter 

now pending in the United States District Court for the 

Northern Division of South Dakota, Sisseton-Wahpeton Sioux 

Nation v. State of South Dakota, Civil Suit Number 93-1033, 

hereinafter referred to as “CIV93-1033,” be deposited with 

Farmer’s State Bank as the escrow agent.  The parties further 

agree that in the event a final determination is not reached in 

CIV93-1033, the amount of disputed tax liability, deposited 

pursuant to this agreement, together with any accrued interest 

thereon, shall remain with the escrow agent pending a 

disbursement agreement between the State and the Tribe or a 

final determination by a court of proper jurisdiction, whichever 

occurs first.   

Doc. 32-1 at 3.  This recital clearly contemplates that the disputed tax liability 

be deposited with the escrow agent until a final resolution of the matter at 

issue. 

It is clear that a final resolution was understood by the parties to mean a 

final resolution as to the proper recipient of the disputed tax liability, which 

turned on the State’s “jurisdiction to assess sales and use tax on transactions 

between the Tribe and non-members taking place in a Tribally owned and 

operated gambling casino.”  Doc. 32-1 at 5-6.  According to the Tribe, the 

State’s jurisdiction to assess such taxes has not been finally resolved.  “There 

was no final determination in Civil No. 93-1033, or Civil No. 94-4086, or any 

court of proper jurisdiction, of the State’s jurisdiction to assess sales and use 

tax on transactions between the Tribe and non-members taking place in a 
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Tribally owned casino.”  Doc. 32 at ¶ 102.  For this reason, the Tribe’s 

obligation to pay into the escrow account has not yet ended. 

ii. The State’s Counterclaim is Not Time-Barred. 
 
The Tribe moves for dismissal of the State’s counterclaim on the theory 

that the counterclaim is time-barred.  As noted by the Tribe, the law of South 

Dakota will control the statute of limitations question.  Here, a judgment on the 

pleadings is not appropriate under South Dakota law because the question of 

when a cause of action accrued is a jury question.  Cf. Mills v. City of Grand 

Forks, 614 F.3d 495, 497-98 (8th Cir. 2010) (“Judgment on the pleadings is 

appropriate when there are no material facts to resolve and the moving party is 

entitled to judgment as a matter of law.”).  “Because the point at which a period 

of limitations begins to run must be decided from the facts of each case, 

statute of limitations questions are normally left for a jury.” E. Side Lutheran 

Church of Sioux Falls v. NEXT, Inc., 2014 S.D. 59, ¶ 11, 852 N.W.2d 434, 438 

(citation omitted). 

“A claim accrues when a plaintiff has actual or constructive notice of a 

cause of action.”  E. Side Lutheran Church of Sioux Falls v. NEXT, Inc., 2014 

S.D. 59 at ¶ 10, 852 N.W.2d at 438.  A breach of contract claim requires 

damages.  “An action for breach of contract requires proof of an enforceable 

promise, its breach, and damages.”  McKie v. Huntley, 2000 S.D. 160, ¶ 17, 

620 N.W.2d 599, 603.  The Tribe admits that it stopped paying into the escrow 

account and submitting tax returns in 1998.  But at that point, the State’s 

jurisdiction to assess sales or use tax on the relevant transactions had not 
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been determined.  Pursuant to the terms of the Deposit Agreement, the State 

was not entitled to the proceeds of the escrow account until such a 

determination was made.  Without such a determination, the State had no 

mechanism for recovering the proceeds of the escrow account, and therefore no 

damages.  Filing a breach of contract action at that time would have been 

fruitless as the State would not yet have been able to prove damages.  It was 

not until the Office of Hearing Examiner’s ruling in favor of the State and the 

Tribe’s failure to appeal such ruling, that the State’s cause of action for breach 

of contract accrued.  Thus, the statute of limitations only began to run on the 

date of that decision.  See SDCL 15-2-1. 

The State brought this counterclaim well within the statute of limitations 

from that occurrence. Even if the Hearing Examiner’s decision is not deemed a 

final decision of a court of competent jurisdiction, as required by the Deposit 

Agreement, this Court will make that final decision in this action.  At that time, 

the State’s cause of action regarding the Deposit Agreement will accrue.   

iii. The Agency decision is a “Final Determination by a 
Court of Competent Jurisdiction” and must be given 
preclusive effect. 

 
The State’s allegation in this regard stems from the fact that the Tribe did 

not appeal the Hearing Examiner’s decision to the circuit court, as authorized 

by South Dakota’s administrative procedure.  When the Tribe chose not to 

appeal to circuit court, the Hearing Examiner’s decision became a final 

decision.  Under South Dakota’s res judicata jurisprudence, which is 

applicable here, the Hearing Examiner’s decision must be granted preclusive 
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effect.  See Schmidt v. Zellmer, 298 N.W.2d 178, 180 (S.D. 1980).4  See also 

Doc. 38 at 7-11; Doc. 46 at 2-5. 

The preclusive effect of the Hearing Examiner’s administrative decision is 

emphasized by the authority now presented by the Tribe.  The Tribe relies on 

Restatement (Second) of Judgments § 83 (1982) to support its position that the 

administrative decision of the Hearing Examiner should not be granted 

preclusive effect.  But that section begins as follows: “Except as stated in 

Subsections (2), (3), and (4), a valid and final adjudicative determination by an 

administrative tribunal has the same effects under the rules of res judicata, 

subject to the same exceptions and qualifications, as a judgment of a court.”  

Restatement (Second) of Judgments § 83 (1982).  The Tribe relies on an 

exception to this statement found in the comment to that section.  Quoting the 

                                                           
4 In Schmidt, the South Dakota Supreme Court held:  

Appellee had the opportunity to appear, litigate, and present 

his grievances at the administrative hearing, and he did not; 

appellee had the opportunity to appeal the decision of the 

administrative hearing within thirty days after it was 

released, and he failed to do so. Instead, appellee instigated 

an original proceeding at the trial court level, basing his 

complaint upon the identical grievances and issues that were 

adjudicated by the Secretary of Revenue several months 

earlier. In accord with the principles and authorities cited 

previously in this opinion, we hold that appellee is barred by 

the doctrine of res judicata to relitigate the propriety of 

appellant's auditing procedures.   

Schmidt v. Zellmer, 298 N.W.2d 178, 180 (S.D. 1980). 
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Tribe’s brief: “That is, res judicata ‘does not apply when a determination of an 

administrative tribunal is being subjected to direct judicial review.’”  Doc. 50 at 

43 (quoting Restatement (Second) of Judgments § 83 cmt. a).  Reading the 

entirety of this comment in context, it is clear that the “direct judicial review” 

contemplated is the judicial review of the administrative action authorized by 

the relevant administrative scheme.  In this case – the “direct judicial review” 

would have been an appeal of the Hearing Examiner’s decision to South Dakota 

circuit court, which is clearly authorized by South Dakota’s administrative 

procedure.  See SDCL 1-26-30, -30.4. 

The second paragraph of comment “a” provides as follows: 

The rule of this Section applies as between successive actions or 

proceedings. It does not apply when a determination of an 

administrative tribunal is being subjected to direct judicial 

review. Judicial review in modern administrative procedure is 

usually prescribed by statute and is essentially similar to an 

appeal from a judicial tribunal of the first instance. In older 

procedural systems, such review may take the form of a 

“collateral attack” on the administrative determination, 

premised on the proposition that the judgment is “invalid.” See 

Comment d. Whatever its form, such a review is a continuation 

of the original administrative litigation and the final outcome is 

still in contest. The rules of res judicata do not foreclose the 

appellate contest, just as they do not prevent an appellate court 

from reversing a lower judicial tribunal. 

Restatement (Second) of Judgments § 83 (1982).   
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The Tribe argues that actions brought pursuant to Ex Parte Young 

should be included in “direct judicial review.”5  But comment “a” makes clear 

that “direct judicial review” means the judicial review of the administrative 

decision available as “prescribed by statute.”  Restatement (Second) of 

Judgments § 83 (1982).  Here, the Tribe had the opportunity to subject the 

Hearing Examiner’s decision to “direct judicial review” by appealing to the 

South Dakota circuit court.  In fact, the language of the relevant South Dakota 

statute uses the phrase “judicial review.”  “A person who has exhausted all 

                                                           
5 SDCL 1-26-30 also includes the following language: “This section does not 

limit utilization of or the scope of judicial review available under other means of 

review, redress, or relief, when provided by law.”  But the inclusion of this 

language in South Dakota’s administrative procedure does not bring this Ex 

Parte Young action into the “direct judicial review” contemplated by 

Restatement (Second) of Judgments section 83.  The Tribe cites the following 

cases for the proposition that Ex Parte Young suits constitute “direct judicial 

review” for purposes of section 83, but none of these cases involve “direct 

judicial review” of a state agency’s final decision.  See 281 Care Committee v. 

Arneson, 766 F.3d 774, 782 (8th Cir. 2014) (“Appellants' challenge to the 

Minnesota false statements statute presents a purely legal issue fully 

supported by the facts at hand, and denying this judicial review would impose 

a substantial hardship on Appellants”); Randolph v. Rodgers, 253 F.3d 342, 

347 (8th Cir. 2001)( “Title VI and the regulations promulgated thereunder 

provide for judicial review following a federal department or agency's 

determination that a program or activity receiving federal funds has violated 

Title VI”); Holt v. Sarver, 442 F.2d 304, 308 (8th Cir. 1971)(“ As judges we are 

obliged to school ourselves in such objective sources as historical usage, see 

Wilkerson v. Utah, 99 U.S. 130, 25 L.Ed. 345 (1870), practices in other 

jurisdictions, see Weems v. United States, 217 U.S. 349, 30 S.Ct. 544, 54 L.Ed. 

793 (1910), and public opinion, see Robinson v. California, 370 U.S. 660, 666, 

82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), before we may responsibly exercise the  

power of judicial review to declare a punishment unconstitutional under the 

Eighth Amendment.”). 
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administrative remedies available within any agency or a party who is aggrieved 

by a final decision in a contested case is entitled to judicial review under this 

chapter.”  SDCL 1-26-30 (emphasis added).  It is clear that the “direct judicial 

review” articulated in comment “a” of the Restatement (Second) of Judgments 

§ 83 is that same judicial review the Tribe chose not to pursue.  This separate 

action is not “direct judicial review” as to bring it within the relevant exception, 

and therefore the operative language of section 83 applies: “a valid and final 

adjudicative determination by an administrative tribunal has the same effects 

under the rules of res judicata, subject to the same exceptions and 

qualifications, as a judgment of a court.”  The valid, final decision of the 

Hearing Examiner should be granted the same preclusive effect as a judgment 

of a court.   

As such, the Tribe’s motion for judgment on the pleadings on this issue 

should be denied.    
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CONCLUSION 
 

For the foregoing reasons, the State respectfully requests this 

Court to deny the Tribe’s Motion. 

Dated this 18th day of June, 2015. 

 

     Respectfully submitted, 

             
     /s/ Kirsten Jasper    
     Kirsten E. Jasper  

     Matt Naasz 
Assistant Attorneys General 

Office of the Attorney General 
1302 E. Highway 14, Suite 1 

     Pierre, SD  57501-8501 

     (605) 773-3215 
 
Stacy R. Hegge 

S.D. Department of Revenue 
445 E. Capitol Avenue 

Pierre, SD  57501-3185 
(605) 773-4701 
 

Attorneys for the State of South Dakota 
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