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INTRODUCTION 

This case involves a 124-acre strip of land owned by the Quapaw Tribe within the 

boundaries of the Tribe’s historic reservation in Kansas. The Tribe re-acquired this portion of its 

historic reservation nearly 10 years ago, and the Department of the Interior (“DOI”) placed the 

land into trust for the benefit of the Tribe. 

Plaintiffs do not challenge DOI’s land-into-trust proceeding; indeed, they long ago lost 

their ability to challenge the trust acquisition by failing to appeal it or otherwise exhaust their 

administrative remedies.  Instead, Plaintiffs now attempt to seek relief by bringing this collateral 

attack against the National Indian Gaming Commission (“NIGC”) under the judicial review 

provisions of the Administrative Procedure Act, 5 U.S.C. §§ 701-706 (the “APA”). Plaintiffs ask 

this Court to accept jurisdiction to hear their challenge to an opinion letter, sent by NIGC’s 

Acting General Counsel to the Tribe, analyzing whether the Tribe’s land in Kansas meets certain 

criteria listed in 25 U.S.C. § 2719(a)(2)(B) of the Indian Gaming Regulatory Act (“IGRA”) and 

25 C.F.R. § 292.4(b)(2), relating to gaming within a tribe’s “last recognized reservation.”  

Plaintiffs fail to meet their burden of proving federal court jurisdiction, as they do not 

challenge final agency action of the Commission, nor is there any waiver of federal sovereign 

immunity for Plaintiffs’ claims against NIGC. As a result, the Court should dismiss Plaintiffs’ 

Amended Complaint. In addition, dismissal is proper because Plaintiffs’ allegations are, as a 

matter of law, irrelevant to Section 2719(a)(2)(B)’s criteria. Plaintiffs also fail to state an APA 

cause of action against NIGC because their alleged injuries arise not from the Acting General 

Counsel’s letter, but from alleged representations by the Tribe (a non-party) to a separate agency 

in a separate administrative proceeding. 
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Plaintiffs also assert an APA cause of action against DOI for regulations the agency 

promulgated in 2008, despite Plaintiffs’ failure to raise their arguments during DOI’s notice-and-

comment rulemaking in 2006 and 2007. Plaintiffs’ case against DOI turns upon the definition of 

“presently located” in 25 U.S.C. § 2719(a)(2)(B), which is not otherwise defined by IGRA. 

Plaintiffs raise two arguments: (1) that “presently located” should have been construed in the 

regulations as a date-of-enactment restriction (i.e., temporally limited to October 17, 1988), and 

(2) that DOI erred in defining a tribe’s present location according to the tribe’s “governmental 

presence” and “tribal population.”  

Plaintiffs’ claims against DOI’s 2008 rulemaking should be dismissed. Plaintiffs’ newly 

asserted date-of-enactment restriction contradicts the statute’s text and purposes. And Plaintiffs 

fail to allege any valid legal reason why DOI’s use of “governmental presence” and “tribal 

population” to define the term “presently located” is unreasonable, arbitrary, or capricious. 

Moreover, Plaintiffs waived judicial review of their current claims against DOI by failing to 

assert them during DOI’s notice-and-comment rulemaking, and by failing to bring a timely 

challenge. 
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QUESTIONS PRESENTED 

Plaintiffs have asserted an APA cause of action against the NIGC arising from a staff 

member’s letter, and against DOI arising from its promulgation of 25 C.F.R. § 292.4(b)(2) in 

2008. The questions presented are as follows. 

 
For the Claims Against NIGC: 

1. Only “final agency action” is reviewable under the APA, and Congress has specifically 

identified which NIGC actions constitute “final agency action.” Here, Plaintiffs do not 

challenge one of those actions, but instead seek judicial review of an opinion letter from 

the Acting General Counsel analyzing whether a parcel land meets certain criteria listed 

in IGRA, 25 U.S.C. § 2719(a)(2)(B). Does this letter constitute “final agency action”? 

 
2. The letter from NIGC’s Acting General Counsel to the Tribe analyzed the specific 

criteria listed in IGRA, 25 U.S.C § 2719(a)(2)(B). A tribe’s subjective plans for its land – 

and any representations a tribe makes about its future intent for its land – are not among 

the statutory criteria, and are not relevant to those criteria. Have Plaintiffs stated an APA 

cause of action against NIGC by alleging that the Acting General Counsel’s letter should 

have addressed the Tribe’s prior representations DOI about its intended land use? 

 
3. Can Plaintiffs state an APA cause of action against NIGC based on injuries they allege 

arose from representations made by the Tribe about the intended use of the property to a 

separate agency in a separate administrative proceeding in 2011 and 2012? 
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For the Claims Against DOI: 

1. Plaintiffs argue that “presently located” in 25 U.S.C. § 2719(a)(2)(B) does not refer to a 

tribe’s present location, but should be construed instead as a “date-of-enactment” 

restriction. Should the Court construe the term as a “date-of-enactment” restriction, even 

though Congress chose not to provide for it expressly, as it did elsewhere throughout 

IGRA, and even though Plaintiffs’ interpretation contradicts the statute’s text and 

purposes, which deal with post-statutory enactment acquisition of lands and future 

conduct on those lands? 

 
2. A court’s prior judicial construction of an ambiguous statutory phrase does not control an 

agency’s subsequent reasonable interpretation set forth in properly promulgated 

regulations; the agency remains free to interpret an ambiguous term differently, and the 

agency is entitled to deference for its subsequent reasonable interpretation. Can Plaintiffs 

maintain an APA cause of action against one of the agencies charged with administering 

25 U.S.C. § 2719, based on the agency interpreting an undefined and ambiguous statutory 

provision differently than an earlier district court opinion, where Plaintiffs fail to allege 

any other reason why the agency’s interpretation of the term is unreasonable, arbitrary, or 

capricious? 

 
3. A party that fails to raise an argument during an agency’s notice-and-comment 

rulemaking period waives its right to have a court consider that argument. Here, Plaintiffs 

failed to assert their current arguments regarding 25 C.F.R. § 292.4(b)(2) during the 

rulemaking. Are Plaintiffs now barred from litigating their § 292.4(b)(2) challenges? 
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STATUTORY AND REGULATORY BACKGROUND 

I.  The Indian Reorganization Act (IRA) 

Congress enacted the IRA in 1934 to encourage tribes “to revitalize their self-

government,” to take control of their “business and economic affairs,” and to assure a solid 

territorial base by “put[ting] a halt to the loss of tribal lands through allotment.” Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 151 (1973). This “sweeping” legislation, Morton v. 

Mancari, 417 U.S. 535, 542 (1974), manifested a sharp change of direction in federal policy 

toward the Indians. It replaced the assimilationist policy at the time of the General Allotment Act 

of 1887, 25 U.S.C. § 331 et seq., which had been designed to “put an end to tribal organization” 

and to “dealings with Indians . . . as tribes.” United States v. Celestine, 215 U.S. 278, 290 (1909). 

The IRA thus repudiated these previous land policies. See, e.g., 25 U.S.C. § 461 (prohibiting 

further allotment of land); id. at § 462 (extending indefinitely the periods of trust or restrictions 

on alienation of Indian lands); id. at § 464 (prohibiting any transfer of Indian lands except 

exchanges authorized by the Secretary). 

Section 5 of the IRA authorizes the Secretary, “in h[er] discretion, to acquire . . . any 

interest in lands . . . for the purpose of providing land for Indians.” Id. at § 465 (“Section 5”). 

Section 5 provides that any such lands “shall be taken in the name of the United States in trust 

for the Indian tribe or individual Indian.” By authorizing new trust acquisitions, Section 5 allows 

the Secretary to acquire lands for tribes, thus, among other things, allowing the restoration of 

lands and related economic opportunities that were lost through allotment and other 

governmental policies. See Mescalero Apache Tribe, 411 U.S. at 151; South Dakota v. U.S. 

Dep’t of Interior, 423 F.3d 790, 798 (8th Cir. 2005). The “overriding purpose” of the IRA, 

however, was broader and more prospective than remedying the negative effects of the General 
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Allotment Act. Morton, 417 U.S. at 542. Congress sought to “establish machinery whereby 

Indian tribes would be able to assume a greater degree of self-government, both politically and 

economically.” Id.  

The Secretary has issued regulations governing the implementation of her authority under 

Section 5 to acquire land in trust. See 25 C.F.R. Part 151. These regulations provide that the 

Secretary may acquire land for an Indian tribe in trust status when the tribe already owns an 

interest in the land, or “[w]hen the Secretary determines that the acquisition of the land is 

necessary to facilitate tribal self-determination, economic development, or Indian housing.” 25 

C.F.R. §§ 151.3(a)(2)-(3). Section 151.10 requires the Secretary to notify the state and local 

governments having regulatory jurisdiction over the land to be acquired so that they can provide 

written comments on the potential impacts on jurisdiction, taxes and assessments. 

The Part 151 regulations in effect at the time of the Quapaw land-into-trust decision 

required the deciding official to send a copy of the decision to the applicant. 25 C.F.R. § 151.12 

Apr. 1, 2011 Ed.). Copies of the decision were also sent to interested parties, with appeal rights. 

Id. § 2.7; see also ECF No. 13-4 (land-into-trust decision sent to the Tribe and interested parties, 

including the State and County, and including appeal procedures). 

II.  The Indian Gaming Regulatory Act (IGRA) 

In 1988, Congress enacted IGRA “to provide a statutory basis for the operation of 

gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency, 

and strong tribal governments.” 25 U.S.C. § 2702(1); see Michigan v. Bay Mills Indian Cmty., 

134 S. Ct. 2024, 2043 (2014) (Sotomayor, J., concurring) (noting the importance of tribal gaming 

operations to “core governmental functions” especially in light of “the insuperable (and often 

state-imposed) barriers Tribes face in raising revenue through more traditional means”). Under 
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IGRA, federally recognized tribes may conduct gaming on “Indian lands,” which are defined 

either as lands within an Indian reservation, 25 U.S.C. § 2703(4)(A), or as lands held in trust or 

subject to restriction and over which a tribe exercises “government power,” 25 U.S.C. § 

2703(4)(B). 

IGRA generally prohibits tribal gaming on lands acquired in trust “after October 17, 

1988,” 25 U.S.C. § 2719(a), unless the acquisition falls within the scope of one of the exceptions 

listed at 25 U.S.C. §§ 2719(a) or (b). Relevant here is the “last recognized reservation” 

exception, which applies when 

(2)  the Indian tribe has no reservation on October 17, 1988, and – 

(B)  such lands are located in a State other than Oklahoma and are within the 

Indian tribe’s last recognized reservation within the State or States within which 

such Indian tribe is presently located. 

25 U.S.C § 2719(a)(2)(B). 

 On October 5, 2006, DOI published proposed regulations (71 Fed. Reg. 58769-58776) for 

implementing 25 U.S.C § 2719, including proposed definitions of key terms in 25 U.S.C § 2719; 

criteria to determine whether a parcel of land qualifies for any of the exceptions listed in 25 

U.S.C. § 2719; and proposed standards to be followed for interpreting Section 2719’s 

exceptions.1 DOI twice extended the comment period to consider additional comments to the 

proposed regulations. See 73 Fed. Reg. 29354 (May 20, 2008). 

                                                 
1 DOI previously published proposed regulations on September 14, 2000, to establish procedures that 
an Indian tribe must follow to satisfy IGRA’s exception to gaming on after-acquired lands through a 
Secretarial two-part determination. 65 Fed. Reg. 55471. The comment period for those proposed 
regulations was extended twice to consider additional comments, but no further action was taken to 
publish the final rule. DOI initiated its 2006 rulemaking to address not only the exception in Section 
2719(b)(1)(A) (Secretarial determination), but also the other exceptions in Section 2719, and to 
explain how DOI interprets those exceptions. See 73 Fed. Reg. 29354 (May 20, 2008). 
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 On May 20, 2008, DOI published its Final Rule interpreting 25 U.S.C. § 2719. “Gaming 

on Trust Lands Acquired After October 17, 1988,” 73 Fed. Reg. 29354-29380. The regulations 

implement Section 2719 of IGRA by articulating standards that the DOI “will follow in 

interpreting the various exceptions” to IGRA’s general prohibition against gaming on lands 

acquired after October 17, 1988. 73 Fed. Reg. 29354. The provisions relevant to the “last 

recognized reservation” exception are located at 25 C.F.R. § 292.4(b)(2): 

For gaming to be allowed on newly acquired lands under the exceptions in 25 U.S.C. 
2719(a) of IGRA, the land must meet the location requirements in either paragraph (a) or 
paragraph (b) of this section. 
 

(a) If the tribe had a reservation on October 17, 1988, the lands must be located 
within or contiguous to the boundaries of the reservation. 
 
(b) If the tribe had no reservation on October 17, 1988, the lands must be 
either: 
 

(1) Located in Oklahoma and within the boundaries of the tribe’s former 
reservation or contiguous to other land held in trust or restricted status for 
the tribe in Oklahoma; or 
 
(2) Located in a State other than Oklahoma and within the tribe’s last 
recognized reservation within the State or States within which the 
tribe is presently located, as evidenced by the tribe’s governmental 
presence and tribal population. 

 
25 C.F.R. § 292.4 (emphasis added). 
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STATEMENT OF FACTS2 

1. Pursuant to a treaty dated May 13, 1833, the United States reserved for the 

Quapaw Tribe 150 sections of land located in present day Oklahoma and Kansas. Am. Compl. 

(ECF No. 13) at ¶ 11; 7 Stat. 424. 

2. The Kansas portion of the reservation – known as the “Quapaw Strip” – stretched 

approximately one-half mile north of the present day Kansas/Oklahoma border, and consisted of 

approximately 12 sections of land, including the 124-acre parcel at issue in this lawsuit. Id. 

3. The Tribe ceded the Kansas portion of its reservation, except for a small tract set 

aside for a tribal member, to the United States pursuant to another treaty, dated February 23, 

1867. Id.; see also Treaty of February 23, 1867, Am. Compl. Ex. 1 (ECF No. 13-1) at 2, (“The 

Quapaws cede to the United States that portion of their land lying in the State of Kansas, being a 

strip of land on the north line of their reservation, about one half mile in width, and containing 

about twelve sections in all, excepting therefrom one half section to be patented to Samuel G. 

Vallier, including his improvements.”). 

4. In approximately 2006-2007, the Tribe re-acquired 124 acres of land in Kansas, 

all within the Quapaw Strip and part of the Tribe’s former reservation, adjacent to other land the 

Tribe owned in Oklahoma. Id. ¶¶ 15-17. 

5. The Tribe opened its “Downstream Casino” in 2008 on trust land in Oklahoma 

within its historic reservation boundaries and adjacent to Kansas. Id. at ¶ 15.3 

                                                 
2 The allegations in Plaintiffs’ Amended Complaint are accepted as true only for purposes of this 
motion to dismiss and do not in any way bind the United States in other contexts or constitute a 
waiver of any of the material facts. 
 
3 One of the Plaintiffs in this lawsuit, the Board of County Commissioners of Cherokee County, tried 
unsuccessfully to stop the development of the Downstream Casino. Compl., Bd. of Comm’rs of 
Cherokee Cnty., Kan. v. Kempthorne, No. 1:08-cv-317, 2008 WL 2062468 (D.D.C. Feb. 25, 2008); 
First Am. Compl., Bd. of Comm’rs of Cherokee Cnty., Kan. v. Kempthorne, No. 1:08-cv-317, 2008 
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6. The 124-acre parcel of land in Kansas has been used by the Tribe as a parking lot 

for the Downstream Casino. Id. at ¶ 16. 

7. On April 25, 2011, the Tribe notified the State of Kansas that it intended to have 

its 124-acre parcel of land in Kansas placed in trust status. Am. Compl. Ex. 3 (ECF No. 13-3 at 

5-6 of 8). 

8. Although the Tribe’s notice to the State was titled “NOTICE OF (GAMING) 

LAND ACQUISITION APPLICATION,” the notice described the proposed land use as 

“additional parking for the Downstream Resort/Casino.” Id. (emphasis in original). 

9. In late 2011 or early 2012, the Tribe requested that DOI place the 124-acre parcel 

of land in trust for the Tribe. Am. Compl. (ECF No. 13) at ¶ 18. 

10. On February 3, 2012, DOI’s Bureau of Indian Affairs (“BIA”), Miami Agency, 

notified the State of Kansas in writing of the Tribe’s request. Id. ¶ 18; see also Am. Compl. Ex. 2 

(ECF No. 13-2). 

11. BIA’ notice stated that “[a] portion of the property is currently an existing parking 

lot and the Tribe plans to continue with that use” and that another “portion of the property is 

primarily agricultural and there are no plans for development of this property at this time.” Am. 

Compl. ¶ 18; Am. Compl. Ex. 2 (ECF No. 13-2) at 2. 

12. The State and County submitted written comments, objecting to the trust 

acquisition because “the property was likely intended for gaming purposes.” Am. Compl. ¶ 19. 

                                                 
WL 2900545 (D.D.C. June 12, 2008); Bd. of Comm’rs of Cherokee Cnty., Kan. v. Jewell, 956 F. 
Supp. 2d 116, 120 (D.D.C. 2013); see also Kansas Penn Gaming, LLC v. HV Properties of Kansas, 
LLC, 662 F.3d 1275, 1279 (10th Cir. 2011) (describing developer’s efforts to stop the Quapaw’s 
proposed casino in Oklahoma). 
 

Case 5:15-cv-04857-DDC-KGS   Document 43   Filed 05/26/15   Page 12 of 44



 

- 11 - 
 

13. The State argued that “expanded gaming on this parcel is indeed possible” and 

noted that “[a]lthough the BIA’s letter of February 3, [2012,] is a notice of ‘non-gaming’ 

acquisition, that is not legally determinative of the tribe’s proposed use of land.” Id. 

14. The State based its concern regarding gaming on the 124-acre tract on the Tribe’s 

April 25, 2011 notice the State. Id.; Am. Compl. ¶ 19. 

15. On June 8, 2012, the Miami Agency determined to place the 124-acre parcel of 

land in trust for the Tribe. Am. Compl. (ECF No. 13) at ¶ 21. 

16. Neither the State nor the County appealed DOI’s land-into-trust decision. Id. ¶¶ 

20, 21. 

17. In early 2013, the Quapaw Tribe requested a legal opinion from NIGC on whether 

the 124-acre parcel of land within the Quapaw Strip qualified for one of IGRA’s exceptions to 

the general prohibition against gaming on trust lands acquired after October 17, 1988, pursuant 

to 25 U.S.C. § 2719. Id. ¶ 23. 

18. On May 23, 2013, NIGC’s Acting General Counsel notified the State of Kansas 

of the Tribe’s request for a legal opinion, and the State provided comments in response. Id. ¶¶ 

24-25. 

19. On November 21, 2014, NIGC’s Acting General Counsel responded to the 

Quapaw Tribe’s attorney. Id. ¶ 25; Am. Compl. Ex. 8 (ECF No. 13-8). His letter is the subject of 

Plaintiffs’ challenge against NIGC in this case.  

20. The Acting General Counsel’s letter identified the following public safety, 

conservation, law enforcement, and other governmental authority exercised by the Tribe over the 

Quapaw Strip trust land in Kansas: 
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 The Tribe operates a governmental services center on the Quapaw Strip trust tract in 

Kansas, which houses a substation for the Tribe’s Marshals Service. The Tribe’s 

Marshals Service patrols the Tribe’s trust lands in Kansas and has agreements with a 

local Kansas law enforcement agency to provide support for its law enforcement service. 

 
 The Tribe’s Fire and Emergency Medical Services Department provides full service fire 

and EMS services on the tract. The Department also has mutual aid agreements with the 

municipalities of Baxter Springs, Kansas; Cherokee County, Kansas; and Columbus, 

Kansas. 

 
 The office of the Tribal Secretary-Treasurer is located on the Quapaw Strip trust tract in 

Kansas, from which this Tribal Officer performs much of her official work. 

 
 The Tribe engages in environmental programs in Kansas, not only on the Quapaw Strip 

trust tract but also through a Superfund Memorandum of Agreement with the United 

States Environmental Protection Agency relating to remedial activities with the Cherokee 

County Superfund Site in Kansas. Additionally, the Tribal Environmental Department 

maintains an endangered species habitat and wetlands habitat as well as a water tower, 

potable water system, and permitted storm water detention area in Kansas on the Quapaw 

Strip trust tract. Lastly, the Tribal Environmental Department oversees environmental 

permits pertaining to the tract and designed a deep water well on the tract that the Tribe is 

in the process of constructing to serve as a source of irrigation water for its lands in 

Kansas. 
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 The Quapaw Services Authority (QSA), a governmental authority of the Tribe and tribal 

enterprise employing 18 persons, engages in construction management, general 

contractor, and environmental remediation services; has its offices in the tribal 

governmental services center located in Kansas; and conducts business in Kansas and 

Oklahoma. In Kansas, QSA served as construction manager and general contractor for 

the construction of 4 greenhouses, which were built to produce vegetables and herbs for 

the Tribe’s restaurants at its resort, and served as construction manager for the drilling of 

a deep water well on the Quapaw Strip trust tract, which will provide irrigation water for 

the Tribe’s land in Kansas. 

 
 The Tribe is a co-founding member of the Shoal Creek Basin Regional Waste Water 

Authority, chartered under Kansas law, along with three other governmental bodies in 

Kansas. The Authority is planning new waste water facilities in Cherokee County, 

Kansas to improve water quality not only in the immediate area but also in the waterways 

that flow into the Tribe’s lands in Oklahoma. The Tribe also is working with Galena, 

Kansas to construct a new water line in the area to enhance economic development. 

 
 The Tribe has an agreement with the United States Environmental Protection Agency, the 

Kansas State Historic Preservation Office, and the Advisory Council on Historic 

Preservation for the protection and preservation of the Tribe’s historical and cultural sites 

within the Quapaw Strip trust tract. 
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ARGUMENT AND AUTHORITIES 

I. THE CHALLENGE TO THE NIGC OPINION LETTER SHOULD BE DISMISSED. 
 
A. The Court lacks subject matter jurisdiction over Plaintiffs’ claims against 

NIGC because sovereign immunity has not been waived. 
 

“Absent a waiver, sovereign immunity shields the Federal Government and its agencies 

from suit.”  Dep’t of Army v. Blue Fox, Inc., 525 U.S. 255, 260 (1999) (quoting FDIC v. Meyer, 

510 U.S. 471, 475 (1994)). Such “a waiver of sovereign immunity is to be strictly construed, in 

terms of its scope, in favor of the sovereign.”  Id. at 261.  A federal court “lack[s] subject matter 

jurisdiction over a claim against the United States for which sovereign immunity has not been 

waived.”  Iowa Tribe of Kan. & Neb. v. Salazar, 607 F.3d 1225, 1232 (10th Cir. 2010) (citing 

Normandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d 1290, 1295 (10th 

Cir. 2009). “Since federal courts are courts of limited jurisdiction, there is a presumption against 

. . . jurisdiction, and the party invoking federal jurisdiction bears the burden of proof.” Penteco 

Corp. P’ship-1985A v. Union Gas Sys., Inc., 929 F.2d 1519, 1521 (10th Cir. 1991).  

“Consequently, plaintiffs may not proceed unless they can establish that the United States has 

waived its sovereign immunity with respect to their claim.”  Iowa Tribe, 607 F.3d at 1232.  

While the APA includes a limited waiver of sovereign immunity, 5 U.S.C. § 702, it does 

not waive sovereign immunity and authorize judicial review of every action. Only “final agency 

action” is reviewable under the APA, and only “final agency action” provides this Court the 

requisite jurisdiction in an APA case. 5 U.S.C. § 704; Norton v. S. Utah Wilderness Alliance, 542 

U.S. 55, 61-62 (2004) (“Where no other statute provides a private right of action, the ‘agency 

action’ complained of must be ‘final agency action.’”) (emphasis in opinion); Indep. Petroleum 

Ass’n of Am. v. Babbitt, 235 F.3d 588, 594 (D.C. Cir. 2001) (“for a court to have jurisdiction 
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over a case brought pursuant to § 704, the complaint must challenge a final action of an agency. . 

. . If the agency action is not final, the court therefore cannot reach the merits of the dispute.”). 

For the reasons described below, Plaintiffs’ claims against NIGC do not challenge final 

agency action of the Commission, as their claims do not fall within one of the limited categories 

of Commission decisions that Congress made subject to APA judicial review under IGRA.  See 

25 U.S.C. § 2714.  Thus, there is no waiver of sovereign immunity for Plaintiffs’ claims against 

NIGC under the APA or IGRA, and the claims should be dismissed.  See Lac Vieux Desert Band 

of Lake Superior Chippewa Indians of Mich. v. Ashcroft, 360 F. Supp. 2d 64, 66 (D.D.C. 2004) 

(dismissing challenge to NIGC General Counsel opinion letter because neither the APA nor 

IGRA waived sovereign immunity for such a challenge); Neighbors of Casino San Pablo v. 

Salazar, 773 F. Supp. 2d 141, 150-51 (D.D.C. 2011) (holding that court lacked subject matter 

jurisdiction over plaintiffs’ challenge to NIGC actions not expressly listed in 25 U.S.C. § 2714 as 

final agency actions); Miami Tribe of Oklahoma v. United States, 198 Fed. Appx. 686 (10th Cir. 

2006) (holding that DOI opinion letter did not constitute final agency action and dismissing case 

for lack of jurisdiction).4 

 

 

 

                                                 
4 Without final agency action or a viable APA claim, Plaintiffs’ other asserted bases for jurisdiction 
fail. Fostvedt v. United States, 978 F.2d 1201, 1203 (10th Cir. 1992) (28 U.S.C. § 1331 does not 
waive sovereign immunity); W. Shoshone Bus. Council v. Babbitt, 1 F.3d 1052, 1058 (10th Cir. 
1993) (“For this court to exercise federal question jurisdiction under 28 U.S.C. § 1331, there must be 
a constitutional or federal statutory provision under which plaintiffs are aggrieved.”); United States v. 
King, 395 U.S. 1, 4-5 (1969) (Declaratory Judgment Act does not waive sovereign immunity); 
Morongo Band of Mission Indians v. California State Bd. of Equalization, 858 F.2d 1376, 1382-83 
(9th Cir. 1988) (“Declaratory Judgment Act merely creates a remedy in cases otherwise within the 
court’s jurisdiction; it does not constitute an independent basis for jurisdiction.”). 
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B. There is no “final agency action.”  

Congress, in IGRA, specifically identified which NIGC actions constitute reviewable 

“final agency action” under the APA: 

Decisions by the Commission pursuant to Sections 2710, 2711, 2712, and 2713 of this 
title shall be final agency decisions for the purposes of appeal to the appropriate Federal 
district court pursuant to chapter 7 of Title 5. 
 

25 U.S.C. § 2714. These final agency actions, enumerated by Congress in IGRA, are final 

decisions by the Commission on tribal gaming ordinances (§ 2710), management contracts        

(§ 2711), existing ordinances and contracts (§ 2712), and civil penalties (§ 2713). Here, Plaintiffs 

do not challenge one of IGRA’s specified final actions, but instead seek judicial review of 

something different: a letter from NIGC’s Acting General Counsel to the Tribe analyzing 

whether a parcel of land meets certain criteria listed in 25 U.S.C. § 2719(a)(2)(B) and 25 C.F.R. 

§ 292.4(b)(2). Like other general counsel opinion letters in other cases, the opinion letter in this 

case does not constitute “final agency action,” and Plaintiffs have failed to satisfy their burden of 

proving otherwise.  See Miami Tribe, 198 Fed. Appx. at 690 (the burden of proving finality is on 

the party seeking judicial review). 

The letter from NIGC’s Acting General Counsel does not constitute “final agency 

action,” as demonstrated by the text of IGRA, its legislative history, and the case law interpreting 

it. The statutory text – specifying which NIGC actions “shall be final agency decisions for the 

purposes” of APA review – results in “the implied corollary . . . that other agency actions are not 

final, and ergo, not reviewable.”  Cheyenne-Arapaho Gaming Comm’n v. Nat’l Indian Gaming 

Comm’n, 214 F. Supp. 2d 1155, 1171 (N.D. Okla. 2002); see also Tamiami Partners v. 

Miccosukee Tribe of Indians, 63 F.3d 1030, 1049 (11th Cir. 1995) (“In the face of these express 

rights of action [in 25 U.S.C. § 2714], we adhere to ‘[a] frequently stated principle of statutory 
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construction[:] when legislation expressly provides a particular remedy or remedies, courts 

should not expand the coverage of the statute to subsume other remedies.’”) (quoting Nat’l R.R. 

Passenger Corp. v. Nat’l Assoc. of R.R. Passengers, 414 U.S. 453, 458 (1974)); Lac Vieux 

Desert Band of Lake Superior Chippewa Indians 360 F. Supp. 2d at 67 (express listing in § 2714 

shows Congressional intent to prohibit judicial review of other agency actions). 

The legislative history of IGRA also demonstrates Congressional intent to limit judicial 

review to the certain enumerated agency decisions: 

In considering the IGRA, the Senate stated that Section 15 of the Act provides 
“that certain Commission decisions will be final agency provisions for purposes 
of court review.” Senate Report 100–446 at 20, 1998 U.S.C.C.A.N. 3071, 3090. 
Thus, it is clear that Congress intended that a final order be a prerequisite for 
judicial review since the only reference to judicial review mandate that there must 
be a decision by the Commission pursuant to only certain sections of the IGRA 
for it to be considered a final action. See Thunder Basin Coal Co. v. Reich, 510 
U.S. 200, 208, 114 S.Ct. 771, 127 L.Ed.2d 29 (1994) (holding that Congress 
shows its intent to preclude judicial review where it creates a scheme permitting 
judicial review only for certain actions). 
 

Cheyenne-Arapaho Gaming Comm’n, 214 F. Supp. 2d at 1171; see also Lac Vieux Desert Band 

of Lake Superior Chippewa Indians, 360 F. Supp.2d at 67 (citing Senate Report 100–446 at 20, 

and holding that “the legislative history of the statute reflects an intent to limit judicial review 

only to certain agency decisions, thereby overcoming the APA’s presumption of judicial 

review”).5  

The Tenth Circuit has held that opinion letters from NIGC’s General Counsel, like the 

letter at issue here, do not constitute final agency action. Most recently, in Oklahoma v. Hobia, 

                                                 
5 While a section of the legislative history entitled “Highlights” refers to “[a]ll decisions of the 
Commission” as final agency action, the “Section by Section Analysis” of the legislative history 
clarifies that “certain Commission decisions will be final agency decisions for purposes of court 
review.”  Compare Senate Report 100–446 at 8, 1999 U.S.C.C.A.N. at 3078, with Senate Report 
100–446 at 20, 1999 U.S.C.C.A.N. at 3090.  
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775 F.3d 1204 (10th Cir. 2014), the Tenth Circuit acknowledged that 25 U.S.C. § 2714 sets forth 

the scope of final agency action under IGRA.  Id. at 1210.  As a result, the Tenth Circuit held 

that an Indian lands opinion letter from NIGC’s General Counsel (and the NIGC Chairwoman’s 

letter to a tribe adopting the opinion) did not constitute final agency action.  Id. (“Without 

question, the [NIGC] letter concluded that the Property was ineligible for gaming by the Tribe 

pursuant to IGRA. But the letter did not constitute ‘final agency action’ under IGRA.”) (citing 25 

U.S.C. § 2714 as “defining what constitutes ‘final agency action’ under IGRA”);6 see also Miami 

Tribe, 198 Fed. Appx. at 690 (“Only the NIGC’s final determination regarding a gaming contract 

is final agency action subject to appeal under the APA.”) (citing 25 U.S.C. § 2714); Hartman v. 

Kickapoo Tribe Gaming Comm’n, 319 F.3d 1230, 1232-33 (10th Cir. 2003) (declining to imply a 

private right of action under IGRA where Congress expressly specified which NIGC decisions 

are subject to federal court review). 

Like the Tenth Circuit’s ruling in Oklahoma v. Hobia and others, federal district courts 

have also consistently held that opinion letters from NIGC’s General Counsel do not constitute 

final agency action.7 In Cheyenne-Arapaho Gaming Comm’n, the court held that an NIGC 

                                                 
6 The tribe unsuccessfully argued that the NIGC opinion was final agency action. See Oklahoma v. 
Hobia, Nos. 12-5134, 12-5136, Joint Consolidated Supplemental Brief of Appellants, 2014 WL 
3386864, at *13 (10th Cir. July 3, 2014). The State of Oklahoma has petitioned the U.S. Supreme 
Court for a writ of certiorari in Oklahoma v. Hobia, but the NIGC opinion letter is not part of the 
question presented. The State of Oklahoma’s Petition does re-iterate that “the Tenth Circuit correctly 
determined that the chairwoman’s letter did not constitute final agency action and hence did not 
render the proceedings in this case moot.” Petition for Writ of Certiorari, Oklahoma v. Hobia, No. 
14-1177, at 12 n.4 (U.S. March 23, 2015), available at 
https://turtletalk.files.wordpress.com/2015/03/petition-for-a-writ-of-certiorari-as-filed.pdf. 
 
7 Agency action will only be considered “final,” and therefore reviewable, if two conditions are met: 
(1) it must mark the “consummation” of the agency’s decision-making process; and (2) it “must be 
one by which rights or obligations have been determined, or from which legal consequences will 
flow.”  Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (citations and quotation marks omitted). Cases 
cited here demonstrate that opinion letters from NIGC’s General Counsel fail to satisfy either 
condition. Miami Tribe, 198 F. App’x at 690; Cheyenne-Arapaho, 214 F. Supp. 2d at 1168. 
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general counsel opinion letter “certainly does not amount to a ‘final’ agency action,” 214 F. 

Supp. 2d at 1168, for many of the same reasons present in this case. First, based on IGRA’s 

statutory text and legislative history, the court held that Congress intended to limit judicial 

review under the Act to the final agency actions specified in Section 2714.  Id. at 1171-72.  

Second, the court held that official NIGC actions are those taken by the Chairman or the 

Commission, not by the General Counsel, who “is simply a staff member of the NIGC advising 

the decision-makers and tribal entities when required.”  Id. at 1168.  The opinion letter in 

Cheyenne-Arapaho – like the opinion letter in this case – was “simply courtesy correspondence 

offering the kind of guidance that is intended to prevent the need for official NIGC action.”  Id.  

Third, the court recognized the proper and important role of NIGC General Counsel opinion 

letters in providing guidance to tribes to assist them in regulating gaming: “[t]o consider [such 

letters] final agency actions would be to muzzle the agency from serving in an advisory role with 

those that they inherently serve as a government entity.”  Id.  

Similarly, in Lac Vieux Desert Band of Lake Superior Chippewa Indians, the court held 

that an NIGC General Counsel’s opinion letter did not constitute final agency action, and 

dismissed the case because “plaintiff’s action . . . does not fall within any of the statutory 

categories for which IGRA provides judicial review.” 360 F. Supp. 2d at 67 (citing 25 U.S.C. §§ 

2710-2713). The court analyzed IGRA and determined it was “Congress’ clear intent to limit 

judicial review to certain final agency actions taken under that statute.”  Id.  The court also 

examined IGRA’s legislative history, and similarly concluded that it “reflects an intent to limit 

judicial review only to certain agency decisions, thereby overcoming the APA’s presumption of 

judicial review.”  Id.   
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The court in Lac Vieux Desert Band provided an alternative ground for dismissal. Even if 

the NIGC General Counsel’s opinion letter fell within one of IGRA’s enumerated categories for 

judicial review, dismissal was still proper because the opinion letter did not constitute final 

action “by the Commission.”  Id. at 67-68.  “IGRA specifically limits APA review to ‘decisions 

of the Commission’ pursuant to §§ 2710-2713.”  Id. at 68 (citing 25 U.S.C. § 2714).  “All of 

these sections provide that for the agency to take any official action, the Chairman or 

Commission must make a decision.”  Id.  An opinion letter from the General Counsel – a staff 

member of the NIGC – cannot be considered reviewable action taken by the Chairman or the 

Commission.  Id. (citing Sabella v. United States, 863 F. Supp. 1, 5 (D.D.C. 1994) (advisory 

letter from NOAA general counsel did not constitute final agency action)).8 

In Neighbors of Casino San Pablo v. Salazar, 773 F. Supp. 2d 141 (D.D.C. 2011), the 

court dismissed claims against NIGC for failure to challenge final agency action. The court held 

that judicial review under IGRA was limited to the final actions expressly enumerated in Section 

2714: “[j]udical review of the NIGC’s decisions is restricted to final decisions under 25 U.S.C. 

§§ 2710-13.”  Id. at 150 (citing 25 U.S.C. § 2714). Because the plaintiffs attempted to challenge 

decisions other than those listed in 25 U.S.C. §§ 2710-2713, the court dismissed plaintiffs’ 

complaint for lack of jurisdiction and failure to state a claim.9 

                                                 
8 See also 25 U.S.C. § 2704(b) (defining the Commission as composed of three members: a 
Chairman and two association members); and 25 U.S.C. § 2707(a) (defining the NIGC General 
Counsel as an NIGC staff member). 
 
9 See also Crosby Lodge, Inc. v. NIGC, No. 306-CV-00657, 2008 WL 5111036, at *7 (D. Nev. Dec. 
3, 2008) (“an advisory opinion of the NIGC’s General Counsel ... has no legal effect because it is not 
a final decision of the agency”); St. Croix Chippewa Indians of Wisc. v. Kempthorne, No. 07-cv-
2210, 2008 WL 4449620, at *4 (D.D.C. Sept. 30, 2008) (“a letter that merely advises the recipient of 
the agency’s position does not amount to a ‘consummation’ of the agency’s decision-making 
process”). 
 

Case 5:15-cv-04857-DDC-KGS   Document 43   Filed 05/26/15   Page 22 of 44



 

- 21 - 
 

This Court’s decision in Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193 (D. Kan. 

2006) is also instructive. It describes a tribe’s attempt, in an earlier case, to challenge a March 

2004 opinion letter from NIGC’s General Counsel analyzing whether the tribe could lawfully 

game on a tract of land in Kansas. NIGC moved to dismiss the 2004 case “for lack of final 

agency action, a prerequisite for this Court’s jurisdiction,” which the Court granted on June 1, 

2004.  Id. at 1201 (describing prior litigation over the March 2004 opinion letter). A month later, 

NIGC received an amended gaming ordinance from the tribe for review and approval pursuant to 

25 U.S.C. § 2710. NIGC then issued a “final agency decision” on the tribe’s gaming ordinance, 

concluding that the tribe may not lawfully game on the tract of land, and disapproving the 

ordinance amendment.10  Id.  That action led to a subsequent lawsuit and eventually to this 

Court’s 2006 published opinion, 437 F. Supp. 2d 1193, considering the merits of the plaintiff’s 

claim and the substance of NIGC’s decision regarding the gaming ordinance. The procedural 

distinction between the Wyandotte cases in 2004 and 2006 is critical: NIGC’s gaming ordinance 

decision under Section 2710 (an action IGRA expressly classified as final agency action in 

Section 2714) constituted final agency action subject to review, but the NIGC General Counsel’s 

opinion letter regarding gaming eligibility did not. 

The Tenth Circuit decision in Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001), 

and related decisions from that case, also support the conclusion that IGRA limits judicial review 

to Commission decisions described in 25 U.S.C. § 2714, and that a separate “Indian lands” 

opinion does not constitute final agency action. The case involved a 1998 Indian lands opinion 

                                                 
10 See In re Wyandotte Nation Amended Gaming Ordinance, NIGC Final Decision and Order (Sept. 
10, 2004), available at 
http://www.nigc.gov/LinkClick.aspx?link=NIGC+Uploads%2findianlands%2f59_wyandottefnldcisn
odrshrnertrct.pdf&tabid=120&mid=957. 
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by DOI, and NIGC’s subsequent approval of a gaming management contract in 2000. The State 

of Kansas sought judicial review of NIGC’s approval of the management contract – an action 

clearly taken pursuant to 25 U.S.C. § 2711, which thus constituted a final Commission decision 

within IGRA’s express judicial review provision, 25 U.S.C. § 2714 (“Decisions made by the 

Commission pursuant to section 2710, 2711, 2712, and 2713 of this title shall be final agency 

decisions for purposes of appeal to the appropriate Federal district court pursuant to Chapter 7 of 

Title 5.”).   

The District Court predicated its review on NIGC approving the management contract: 

“[t]he National Indian Gaming Commission’s approval of the management contract on January 

7, 2000, is a final agency action reviewable pursuant to the Administrative Procedure Act.” State 

ex rel. Graves v. United States, 86 F. Supp. 2d 1094, 1100 (D. Kan. 2000) (citing 25 U.S.C. § 

2714). The District Court therefore had jurisdiction to grant plaintiffs’ motion for preliminary 

injunction.  Id. 

On appeal, the Tenth Circuit also noted that “NIGC approved the proposed Class II 

gaming management contract . . . and issued a gaming permit to the Tribe.”  249 F. 3d at 1220. 

That approval provided the requisite finality and thus “final agency action” was never at issue in 

Kansas v. United States. See id. at 1222 (final agency action “not seriously challenge[d]”). As a 

result, the Tenth Circuit held that NIGC’s decision fell within IGRA’s express provision for 

judicial review under 25 U.S.C. § 2714.  Id. at 1224 (“§ 2714 of IGRA expressly provides for 

such review”).  The Tenth Circuit affirmed the District Court’s preliminary injunction, and 

remanded the case for further proceedings.   

Significantly, after the Tenth Circuit’s ruling and remand in Kansas v. United States, 

NIGC sought another DOI opinion letter, which DOI issued in 2002, but this time without a 
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subsequent NIGC final action under 25 U.S.C. § 2714. Thus, when the 2002 opinion letter was 

challenged, this Court dismissed the case for lack of jurisdiction, because the “opinion letter, by 

itself, is not final agency action reviewable under the APA. . . . Until the Chairman of the NIGC 

issues a decision on the gaming management contract, there is no appealable agency action.”  

Miami Tribe of Okla. v. United States, No. CIV.A.02-2591-CM, 2004 WL 2278584, at *4 (D. 

Kan. June 8, 2004). This Court distinguished the Tenth Circuit’s ruling in Kansas v. United 

States, which involved NIGC’s approval of a management contract under 25 U.S.C. § 2711, and 

thus had the requisite finality under 25 U.S.C. § 2714. The Court held that “until the NIGC 

makes some final decision with regard to the gaming management contract, there is not a final 

agency action that would be ripe for review pursuant to the APA as was the case in [Kansas v. 

United States].”  Id. at *4.   

The Tenth Circuit upheld dismissal of the case on jurisdictional grounds because the 

opinion letter did not constitute “final agency action.”  Miami Tribe, 198 Fed. Appx. at 689-90. 

The Tenth Circuit again suggested that judicial review under IGRA is limited to Congress’s 

express listing of Commission decisions in 25 U.S.C. § 2714: “Only the NIGC’s final 

determination regarding a gaming contract is final agency action subject to appeal under the 

APA.”  Id. at 690 (citing 25 U.S.C. § 2714). 

Against this overwhelming weight of authority, however, there is one outlier, an earlier, 

nonbinding, unpublished opinion from the Eastern District of Oklahoma, which Plaintiffs cited in 

this case in support of their request for preliminary injunction against tribal entities and officials.  

See United Keetoowah Band v. Okla., 03-Civ-340 (E.D. Okla. May 4, 2004) (slip op. available 

at ECF No. 15-2). In Keetowah Band, the tribe began operating a gaming facility on a parcel of 

land, and NIGC began conducting inspections, requiring reports, and collecting fees from the 
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tribe regarding those gaming operations. Slip. Op. at 2. Nearly 10 years later, NIGC’s General 

Counsel sent a letter to the tribe stating that the same parcel of land did not constitute “Indian 

land” under IGRA.  Id. at 3. Thereafter, NIGC acted in accordance with the opinion by ceasing 

to regulate the tribe’s facility, refusing reports that the tribe attempted to submit to NIGC, and 

returning to the tribe all fees previously submitted to NIGC.  Id.  

Keetoowah Band is distinguishable for several reasons. First, in Keetoowah Band, the 

agency itself treated the General Counsel’s opinion letter as final and took definite action in 

accordance with the opinion. Here, by contrast, the Acting General Counsel’s letter states that it 

“does not constitute final agency action,” ECF No. 13-8 at 15, and Plaintiffs have not alleged 

that NIGC or any Commissioners have taken any action at all with respect to the Quapaw’s land 

in Kansas. Second, the Keetoowah Band suffered legal consequences as a result of NIGC’s 

actions, whereas the Acting General Counsel’s opinion letter here did not affect the Quapaw 

Tribe’s rights in any way. Indeed, the Quapaw Tribe could not legally insist upon a letter, but 

requested it as a courtesy, and could have proceeded with any course of action on its trust land in 

Kansas regardless of the NIGC letter.11 Third, the Eastern District of Oklahoma mistakenly 

concluded that Section 2714 did not limit the actions subject to judicial review. That reasoning is 

inconsistent with prior cases, and has been rejected in subsequent cases. See, e.g., Oklahoma v. 

                                                 
11 Nor did the letter affect NIGC’s or Plaintiffs’ rights in any way.  The NIGC and its Commissioners 
are free to disagree with the opinion, or reach a contrary conclusion with respect to a gaming 
ordinance or management contract, or bring an enforcement action against the Tribe if and when the 
Tribe seeks to game on its land in Kansas. Similarly, NIGC’s letter does not change Plaintiffs’ rights, 
as they remain the same as before the letter was sent, and the same as if no letter had been issued at 
all. As a matter of pleading, Plaintiffs have not alleged that NIGC’s letter altered their rights in any 
way. Where “the practical effect of the agency action is not a certain change in the legal obligations 
of a party, the action is non-final for the purpose of judicial review.” Nat’l Ass’n of Home Builders v. 
Norton, 415 F.3d 8, 16 (D.C. Cir. 2005) (no final agency action where party’s liability remained 
exactly as it was before the action). 
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Hobia, 775 F.3d at 1210 (citing 25 U.S.C. § 2714 as “defining what constitutes ‘final agency 

action’ under IGRA”); Miami Tribe, 198 Fed. Appx. at 690 (“Only the NIGC’s final 

determination regarding a gaming contract is final agency action subject to appeal under the 

APA.”) (citing 25 U.S.C. § 2714); Neighbors of Casino San Pablo, 773 F. Supp. 2d at 150 

(“Judicial review of the NIGC’s decisions is restricted to final decisions under 25 U.S.C. §§ 

2710-13.”) (citing 25 U.S.C. § 2714).   

In determining whether final agency action exists, the timing of the letter from NIGC’s 

Acting General Counsel to the Quapaw Tribe is not relevant. Only final agency action triggers 

review under the APA; without it, there is no waiver of federal sovereign immunity, and no 

jurisdiction, regardless of when the non-final action occurs. In AT&T v. Coeur d’Alene Tribe, 

295 F.3d 899 (9th Cir. 2002), for example, the NIGC Chairman approved a tribe’s management 

contract, “a decision that constitutes a final agency action,” and later issued an opinion letter 

about the legality of a gaming proposal. 295 F.3d at 902. According to the Ninth Circuit, the only 

final agency actions in that case were NIGC decisions that Congress expressly made reviewable 

under 25 U.S.C. § 2714. By contrast, the Ninth Circuit held that the NIGC opinion letter did not 

constitute final agency action.  Id. at 905 n.7 (Fletcher, J.) (“Our opinion in no way relies on the 

letter as a final agency action—something it clearly is not.”); see also id. at 911 (Gould, J., 

concurring in part and dissenting in part) (“the letter is not among the types of NIGC actions that 

the IGRA explicitly identifies as final agency actions subject to direct judicial review under the 

APA”). 

IGRA’s limitation on judicial review, 25 U.S.C. § 2714, combined with the 

overwhelming case law support cited above, all demonstrate that the opinion letter from NIGC’s 

Acting General Counsel does not constitute final agency action of the Commission. In contrast, if 
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NIGC were to incorporate that opinion in a subsequent decision regarding an ordinance, or 

management contract, or some other final Commission decision, the opinion letter would become 

reviewable as a part of the final action. 

C. A Tribe’s stated intentions for its property are legally irrelevant to the 
criteria and definitions in 25 U.S.C. § 2719(a)(2)(B).  

 
Even if the opinion letter from NIGC’s Acting General Counsel constitutes final agency 

action (which it does not), the Court should still dismiss Plaintiffs’ claims against NIGC for 

failure to state a claim. The only question asked of NIGC’s Acting General Counsel was 

whether, in his legal opinion, IGRA’s “last recognized reservation” exemption applies to a tract 

of land. This determination turns solely on the following criteria: 

 (2)  the Indian tribe has no reservation on October 17, 1988, and – 

(B)  such lands are located in a State other than Oklahoma and are within the 

Indian tribe’s last recognized reservation within the State or States within which 

such Indian tribe is presently located. 

25 U.S.C § 2719(a)(2)(B); see also 25 C.F.R. § 292.4(b)(2) (regulation establishing standards to 

be followed for interpreting Section 2719’s criteria). 

Regardless of whether, or when, a tribe expresses an intent to game on its land, or the 

manner in which the land is taken into trust, the analysis under Section 2719(a)(2)(B) and 25 

C.F.R. § 292.4(b)(2) remains the same. A tribe’s subjective plans for its land – and any 

representations a tribe makes about its use of its land – do not alter the analysis under Section 

2719(a)(2)(B). Thus, NIGC’s Acting General Counsel applied the relevant criteria, and he 

opined that a parcel of land was within a tribe’s “last recognized reservation.” 

Plaintiffs attempt to disrupt this conclusion in the General Counsel’s opinion by arguing 

that he should have considered (1) the Tribe’s earlier representations to DOI; (2) whether DOI or 
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the State were misled by the Tribe; and (3) whether the Tribe should be “estopped” from seeking 

to game on the parcel. Even if the legal opinion constitutes final agency action, which it does not, 

nothing in IGRA imposes the duty that Plaintiffs seek to force upon NIGC.  See Neighbors of 

Casino San Pablo, 773 F. Supp. 2d at 147, 151 (granting motion to dismiss under Fed. R. Civ. P. 

12(b)(1) for lack of jurisdiction because “plaintiffs do not have standing to invoke 25 U.S.C. § 

2714 judicial review to enforce a duty . . . not contained within Section 2710,” and under Fed. R. 

Civ. P. 12(b)(6) for failure to state a claim because an agency’s “knowledge of gaming activities 

and the Indian lands on which they occur does not create an additional legal duty . . . not 

imposed by statute”); Bd. of Comm’rs of Cherokee Cnty v. Jewell, 956 F. Supp. 2d 116, 124 

(D.D.C. 2013) (dismissing action asserting that NIGC was required to make a gaming eligibility 

determination because the duty was not required by statute); City of Vancouver v. Skibine, 393 F. 

App’x 528, 529 (9th Cir. 2010) (affirming dismissal of APA action against NIGC because 

plaintiff “points to no statutory or regulatory authority requiring [DOI] to consider the [NIGC’s] 

opinion on that matter”). 

Moreover, the failure of an agency to consider irrelevant materials cannot render an 

agency’s decision arbitrary and capricious.  Confederated Tribes of Coos, Lower Umpqua & 

Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 165 (D.D.C. 2000) (in determining whether a 

tribe’s parcel of land qualified for one of the exceptions to IGRA’s prohibition against gaming 

on after-acquired lands, “it was not arbitrary and capricious to not consider materials which, 

under the interpretation being employed, were irrelevant”); LaFleur v. Whitman, 300 F.3d 256, 

280 (2d Cir. 2002) (agency did not err by failing to address evidence that was irrelevant to the 

question presented). Indeed, Plaintiffs’ argument – that the agency should have considered 

irrelevant factors, and factors not intended by Congress to be considered – is backwards.  See 
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) 

(“an agency rule would be arbitrary and capricious if the agency has relied on factors which 

Congress has not intended it to consider”). 

The inadequacy of Plaintiffs’ claims is further demonstrated by the futility of any 

remand. As an initial matter, NIGC has not made any “decision” for the Court to remand. But 

even if the Court were to remand this case for the Acting General Counsel to reconsider the 

Tribe’s representations to DOI, or Plaintiffs’ estoppel argument, his analysis under Section 

2719(a)(2)(B) would have to remain the same because Plaintiffs’ arguments do not affect the 

statutory criteria.   

Thus, Plaintiffs’ allegations are, as a matter of law, irrelevant to Section 2719(a)(2)(B) 

and 25 C.F.R. § 292.4(b)(2), and are insufficient to state a cause of action against NIGC under 

the APA.   

D. Count I against NIGC should be dismissed because Plaintiffs base their claim 
on alleged injuries arising from a separate administrative proceeding.  

 
Plaintiffs allege that they are aggrieved by the opinion letter because (1) “the strip of land 

was taken into trust by the Department of Interior for non-gaming purposes” and (2) its 

application of Section 2719(a)(2)(B) “depriv[ed] the State of Kansas of the governor’s statutory 

right to concur in and to veto gaming on lands acquired after” the enactment of IGRA.  Am. 

Compl. (ECF No. 13) at 4-5. But even if the Plaintiffs were actually injured as they allege, the 

injuries arise from a separate administrative proceeding involving a separate agency, which 

cannot support an APA cause of action against NIGC.  See, e.g., Upstate Citizens for Equal., Inc. 

v. Jewell, No. 5:08-cv-0633, 2015 WL 1399366, at *12 (N.D.N.Y. Mar. 26, 2015) (dismissing 

APA challenge against an agency that was separate from the land-into-trust proceeding that 

caused plaintiffs’ injuries). 
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Additionally, nothing in the text of IGRA or DOI’s regulations supports Plaintiffs’ 

argument regarding the Governor’s “statutory right to concur in and to veto gaming.” There is no 

such right in the last-recognized-reservation exception or any others, except for the Secretarial 

two-part determination. The two-part determination is often an option of last resort when no 

other exception applies, and requires both consultation with appropriate state and local officials, 

and the concurrence of a state’s governor should DOI issue a positive determination. By the 

Plaintiffs’ reasoning, this tribal option of last resort would be converted into a first right inhering 

in the State and County. This is not the intent of IGRA. IGRA does not require consultation with 

state or local governments before determining whether there is another available exception under 

25 U.S.C. §§ 2719(a) or (b). Indeed, IGRA only requires consultation when a tribe wishes to 

qualify its proposed gaming under Section 2719(b)(1)(A), which is not the case here.   

E. There is no equitable estoppel in this case. 
 
Plaintiffs’ attempt to re-characterize their argument as “equitable estoppel” does not save 

their claims. “Equitable estoppel prevent[s] a party from taking a legal position inconsistent with 

an earlier statement or action that places his adversary at a disadvantage.”  Spaulding v. United 

Transp. Union, 279 F.3d 901, 909 (10th Cir. 2002) (citation and quotation marks omitted). It 

requires four elements: 

(1) the party to be estopped must know the facts; (2) the party to be estopped must intend 
that his conduct will be acted upon or must so act that the party asserting the estoppel has 
the right to believe that it was so intended; (3) the party asserting the estoppel must be 
ignorant of the true facts; and (4) the party asserting the estoppel must rely on the other 
party’s conduct to his injury. 
 

Id. 

Plaintiffs have not asserted equitable estoppel against NIGC, nor could they. As an initial 

matter, “[e]stoppel does not run against the United States when it acts as trustee for an Indian 

tribe.”  State of New Mexico v. Aamodt, 537 F.2d 1102, 1110 (10th Cir. 1976). In addition, the 
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doctrine must be asserted against the person making the purported misrepresentation, and who is 

sought to be estopped, not against a third party like NIGC. Nor is it alleged that NIGC took any 

legal position inconsistent with any of its prior statements or actions. And the estoppel argument 

cannot change the outcome of the Acting General Counsel’s opinion, or any other analysis under 

25 U.S.C. § 2719(a)(2)(B). 

Nor can Plaintiffs rely on an estoppel claim against the Tribe in this instance. Again, 

most importantly, Plaintiffs have not pled equitable estoppel against the Tribe. In addition, 

Plaintiffs cannot base their own claim on statements made by the Tribe to DOI.  See Potwin State 

Bank v. J. B. Houston & Son Lumber Co., 327 P.2d 1091, 1102 (Kan. 1958) (“The law of 

estoppel operates only on the parties to the transaction out of which it arises and their 

privies.”).12   

Finally, Plaintiffs’ contemporaneous documents demonstrate that they cannot show the 

necessary detrimental reliance for an estoppel claim. Mut. Life Ins. Co. of New York v. Bernasek, 

235 Kan. 726, 730, (1984) (“detrimental reliance [is necessary] to invoke the doctrine” of 

equitable estoppel); Tucker v. Hugoton Energy Corp., 253 Kan. 373, 383 (1993) (“There can be 

no equitable estoppel if any essential element thereof is lacking or is not satisfactorily proved.”). 

To satisfy the “detrimental reliance” element, “the party claiming the estoppel” must show that it 

“did not know nor should it have known that its adversary’s conduct was misleading.”  

Spaulding, 279 F.3d at 909 (citation and quotation marks omitted). But Plaintiffs here asserted 

their belief – both during and after the trust acquisition – that the Tribe intended to game on the 

                                                 
12 Plaintiffs’ Amended Complaint points to the Tribe’s April 25, 2011 letter – specifically the 
word “gaming” in the title of that letter – as evidence of the Tribe’s intent to game on the 124-
acre parcel. Am. Compl. ¶ 19; Am. Compl. Ex. 3 (ECF No. 13-3 at 1 of 8). But the actual text of 
the Tribe’s letter states that “[t]he property is to be used for additional parking for the 
Downstream Resort/Casino.” Id. (emphasis in original). 
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Quapaw Strip in Kansas, regardless of any representations by the Tribe to the contrary. Plaintiffs 

opposed the trust acquisition on these very grounds. During the trust acquisition process, the 

State of Kansas admitted that the Tribe’s representations were “not legally determinative of the 

tribe’s proposed use of the land” and thus did not prevent the Tribe from gaming on the Quapaw 

Strip after it was taken into trust. ECF No. 13-3 at 1. And when the County wrote DOI, stating 

that it would withdraw its opposition to DOI accepting the land into trust, the reasons had 

nothing to do with the Tribe’s representations. Instead, the County cited its “consultation with 

local elected officials, business and community leaders and residents from Cherokee County” 

and concluded that withdrawing its opposition would fulfill the County’s best interests. ECF No. 

15-3. While in the course of this lawsuit, Plaintiffs attached an affidavit attempting to prove 

reasonable reliance on unspecified representations from the Tribe as the sole basis for not 

appealing DOI’s land-into-trust decision, ECF No. 15-3, that affidavit is belied by Plaintiffs’ 

conduct at the time and their other contemporaneous documents. 

 
II. THE CHALLENGE TO 25 C.F.R. § 292.4(b)(2) SHOULD BE DISMISSED. 

 
A. The Asserted “Date-of-Enactment” Interpretation of “Presently Located” is 

Wrong as a Matter of Law. 
 

Plaintiffs argue that “presently located” in 25 U.S.C. § 2719(a)(2)(B) does not refer to a 

tribe’s present location, but should be construed instead as a date-of-enactment restriction (i.e., 

temporally limited to IGRA’s date of enactment, October 17, 1988). This argument contradicts 

the express text of the IGRA provision, as well as IGRA’s purposes and legislative history, and 

would lead to absurd consequences. Plaintiffs’ interpretation is wrong as a matter of law, and 

their challenge to 25 C.F.R. § 292.4(b)(2) on this ground should be dismissed. 
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Congress included date-of-enactment restrictions throughout IGRA, including other 

express date-of-enactment restrictions in Section 2719(a), the provision at issue in this case, 

showing that Congress knew how to limit something temporally to October 17, 1988: 

Except as provided in subsection (b) of this section, gaming regulated by this chapter 
shall not be conducted on lands acquired by the Secretary in trust for the benefit of an 
Indian tribe after October 17, 1988, unless— 

 
(1) such lands are located within or contiguous to the boundaries of the 
reservation of the Indian tribe on October 17, 1988; or 

 
(2) the Indian tribe has no reservation on October 17, 1988, and— 
 

(A) such lands are located in Oklahoma and— 
 

(i) are within the boundaries of the Indian tribe's former 
reservation, as defined by the Secretary, or 
 
(ii) are contiguous to other land held in trust or restricted status by 
the United States for the Indian tribe in Oklahoma; or 

 
(B) such lands are located in a State other than Oklahoma and are within 
the Indian tribe’s last recognized reservation within the State or States 
within which such Indian tribe is presently located. 

 
25 U.S.C. § 2719(a) (emphasis added). 

Although Congress knew how to use a date-of-enactment restriction, and did so expressly 

in other places in Section 2719(a), Congress chose not to limit a Tribe’s location within its last 

recognized reservation in the same manner. See Russello v. United States, 464 U.S. 16, 23 (1983) 

(where Congress includes a term in one section of a statute but not in another, it is presumed that 

Congress intentionally excluded it from the other, and “[w]e refrain from concluding here that 

the differing language in the two subsections has the same meaning in each”). Plaintiffs’ attempt 

to ignore the plain statutory language and insert an additional date-of-enactment restriction 

where Congress chose not to include one would contradict the text of IGRA.  

Case 5:15-cv-04857-DDC-KGS   Document 43   Filed 05/26/15   Page 34 of 44



 

- 33 - 
 

Moreover, Plaintiffs’ interpretation is not required to ensure consistency either within 

Section 2719(a) or the Act as a whole. Indeed, Plaintiffs’ view contradicts the purposes of 

Section 2719(a), which expressly deal with “lands acquired by the Secretary in trust for the 

benefit of an Indian tribe after October 17, 1988.”  25 U.S.C. § 2719(a) (emphasis added). In 

other words, this section is concerned with post-statute acquisition of lands, and future conduct 

on those future lands, limited by the boundaries of a tribe’s current or former reservation. 

Congress intended this provision to allow tribes without lands in 1988 to have an opportunity to 

game under certain limited circumstances. 

In addition, Plaintiffs’ interpretation would lead to absurd consequences, which as a 

matter of statutory interpretation should be avoided. Griffin v. Oceanic Contractors, Inc., 458 

U.S. 564, 575 (1982). One would be a tribe located in two states in 1988 that subsequently 

abandons one of the states, and therefore at the present time no longer has any tribal 

governmental presence or tribal population in that state. According to Plaintiffs’ construction, 

that tribe – although no longer located within a particular state – could still game on after-

acquired land in the state pursuant to Section 2719(a)(2)(B); yet a tribe actually located within 

the state, and within its last recognized reservation within the state, could not. This was not 

Congress’s intent.  

Plaintiffs’ reliance on Carcieri v. Salazar, 555 U.S. 379 (2009), is misplaced. Carcieri 

dealt with one of the definitions of “Indian,” and the term “now under Federal jurisdiction,” 

within the Indian Reorganization Act (“IRA”), 25 U.S.C. § 479. And the Supreme Court 

expressly limited its analysis to the specific purposes and context of that particular statute.  See 

555 U.S. at 382 (construing phrase “for purposes of § 479”); id. at 389 (statutory construction 

“within the context of the IRA”).  Carcieri did not deal with IGRA, or with the term “presently 
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located,” or with the “last recognized reservation” exemption. Carcieri, therefore, involved a 

different phrase, from a different statute, with a different statutory structure and purpose, and 

thus has no bearing on this case. 

In addition, Supreme Court principles of statutory construction require that 25 U.S.C. § 

2719 “be construed liberally in favor of the [Quapaw Tribe,]” and that any ambiguity in the term 

“presently located” be resolved in favor of the Tribe. Montana v. Blackfeet Tribe of Indians, 471 

U.S. 759, 766 (1985); see also County of Yakima v. Confederated Tribes and Bands of the 

Yakima Indian Nation, 502 U.S. 251, 269 (1992) (“When we are faced with these two possible 

constructions, our choice between them must be dictated by a principle deeply rooted in this 

Court’s Indian jurisprudence: [S]tatutes are to be construed liberally in favor of the Indians, with 

ambiguous provisions interpreted to their benefit.”) (citation and quotation marks omitted); 

Roseville v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 2003) (applying Indian canon of 

construction to one of Section 2719’s other exceptions, and holding that the exception must be 

construed liberally and in favor of the tribe being able to game under the exception).13 

 

 

 

 

                                                 
13 Plaintiffs’ interpretation is not reasonable. Even if it were, the term would be ambiguous in light of 
the competing reasonable interpretations. See Toomer v. City Cab, 443 F.3d 1191, 1194-95 (10th 
Cir. 2006) (the word “new” in the statute was undefined and held to be ambiguous based on two 
competing plausible interpretations); Nat’l Credit Union Admin. Bd. v. Nomura Home Equity Loan, 
Inc., 764 F.3d 1199, 1226 (10th Cir. 2014) (“A statute is ambiguous if it is reasonably susceptible to 
more than one interpretation, or capable of being understood in two or more possible senses or 
ways.”) (citations and quotation marks omitted), cert. denied, 135 S. Ct. 949 (2015). And in such 
situations the ambiguity must be resolved in the Tribe’s favor.  
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B. DOI was not bound by the Wyandotte decision in promulgating 25 C.F.R. § 
292.4(b)(2), and Plaintiffs fail to allege any other reason why the agency’s 
interpretation is unreasonable, arbitrary, or capricious.   

 
Ambiguity in a statute meant for implementation by an agency must be resolved first and 

foremost by that agency rather than by the courts.  Nat’l Cable & Telecommc’n Ass’n v. Brand X 

Internet Servs., 545 U.S. 967, 982 (2005).  Thus, a court’s prior judicial construction of an 

ambiguous statute does not control an agency’s subsequent reasonable interpretation; the agency 

remains free to interpret the statute differently.  Id. at 982-84; Hernandez-Carrera v. Carlson, 

547 F.3d 1237, 1245-46 (10th Cir. 2008) (deferring to agency interpretation of statute after 

notice-and-comment rulemaking even though it conflicted with the Supreme Court’s prior 

construction). 

At issue in this case is the meaning of “presently located” in 25 U.S.C § 2719(a)(2)(B), a 

term not defined in IGRA, and whether a court’s prior construction of that term limited DOI’s 

ability to interpret it when promulgating 25 C.F.R. § 292.4(b)(2). This Court previously analyzed 

the term “presently located” in Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193 (D. Kan. 

2006), where the parties presented the Court with two alternative interpretations. The Court 

rejected NIGC’s overly restrictive reading of the term, which would have required a tribe to be 

“presently located” in only a single state.  Id. at 1205-06. Instead, it adopted the Wyandotte 

Tribe’s proposed definition and held that a tribe may be “presently located” in multiple states.  

Id. at 1206.  Still, the Wyandotte Tribe’s interpretation (and thus the Court’s holding) contained 

two limitations: (1) that the tribe have a population “center” in the state; and (2) that the tribe 

have a “major governmental presence” in the state. Applying the Wyandotte Tribe’s own 

definition to the Wyandotte Tribe’s land in Kansas, the Court held that the tribe failed to satisfy 

these criteria. Id. 
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After that ruling, DOI promulgated regulations interpreting Section 2719. In 25 C.F.R. § 

292.4(b)(2), DOI construed the term “presently located” slightly differently: 

(b) If the tribe had no reservation on October 17, 1988, the lands must be either: 
 

(1) Located in Oklahoma and within the boundaries of the tribe’s former 
reservation or contiguous to other land held in trust or restricted status for the 
tribe in Oklahoma; or 
 
(2) Located in a State other than Oklahoma and within the tribe’s last recognized 
reservation within the State or States within which the tribe is presently located, 
as evidenced by the tribe’s governmental presence and tribal population. 

 
25 C.F.R. § 292.4(b) (emphasis added). 
 

The main dispute in this case is whether DOI acted arbitrarily and in excess of its 

authority by including the clarifying phrase “as evidenced by the tribe’s governmental presence 

and tribal population” following the otherwise undefined term “presently located.” While 

Plaintiffs complain that DOI defined “presently located” differently than the earlier Wyandotte 

interpretation, they fail to allege any other reason why the “governmental presence/tribal 

population” interpretation is unreasonable, arbitrary, or capricious. But as a matter of law, DOI 

was free to construe an ambiguous term, such as “presently located,” in its regulations even if its 

definition conflicted with the Court’s prior judicial construction.  See Brand X, 545 U.S. at 982 

(“A court’s prior judicial construction of a statute trumps an agency construction otherwise 

entitled to Chevron deference only if the prior court decision holds that its construction follows 

from the unambiguous terms of the statute and thus leaves no room for agency discretion.”).14 

The Court in Wyandotte simply rejected an overly restrictive reading of the term “presently 

located” and instead adopted the tribe’s own reading as one interpretation. The Court did not 

                                                 
14 See also Rancheria v. Jewell, 776 F.3d 706, 712 (9th Cir. 2015) (in promulgating 25 C.F.R. Part 
292, DOI’s interpretation of IGRA’s exceptions to gaming on after-acquired land is entitled to 
deference under Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984)). 
 

Case 5:15-cv-04857-DDC-KGS   Document 43   Filed 05/26/15   Page 38 of 44



 

- 37 - 
 

hold that the tribe’s interpretation was the only reasonable interpretation of the term. Thus, the 

Court did not preclude DOI’s promulgation of 25 C.F.R. § 292.4(b)(2). 

Indeed, this particular rule of law has been applied specifically in the context of these 

exact same regulations.  See Redding Rancheria v. Salazar, 881 F. Supp. 2d 1104 (N.D. Cal. 

2012) (DOI permissibly construed a related exception – 25 C.F.R. § 2719(b)(1)(B)(iii) – even 

though the agency’s interpretation differed from prior judicial interpretations of the exception), 

aff’d and rev’d in part on other grounds, 776 F.3d 706 (9th Cir. 2015). Nor was it necessary for 

DOI to explain, much less in any detail, why it was not adopting the Wyandotte Tribe’s asserted 

interpretation, or even make reference to the Court’s decision. The obligation of agencies to 

show good reasons why a subsequent position differs from a previously announced position 

applies only to previous positions announced and adopted by the agency itself.15  

Because Plaintiffs fail to allege any reason why the DOI’s interpretation is unreasonable, 

arbitrary, or capricious, other than the agency’s interpretation differing from a non-binding prior 

judicial construction, their APA claim on this theory must be dismissed. 

C. Plaintiffs waived judicial review over their current challenges to 25 C.F.R. § 
292.4(b)(2) by not asserting their arguments during the notice-and-comment 
rulemaking. 

 
A party that fails to raise an argument during an agency’s notice-and-comment 

rulemaking period waives its right to have a court consider that argument. Ariz. Pub. Serv. Co. v. 

EPA, 562 F.3d 1116, 1127 (10th Cir. 2009) (holding that a party “waived” a particular challenge 

to agency action where it failed to raise the argument during the comment period); Silverton 

Snowmobile Club v. U.S. Forest Serv., 433 F.3d 772, 783-84 (10th Cir. 2006) (holding that party 

was confined to its argument made before the agency, and refusing to consider an argument that 

                                                 
15 See, e.g., FCC v. Fox Television Stations, 556 U.S. 502, 515 (2009).  
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the agency’s decision was arbitrary and capricious for reasons not presented to the agency); 

Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 764-65 (2004) (refusing to consider an argument 

that the agency failed to consider possible alternatives to its final regulations because such 

argument was “forfeited” by not presenting it to the agency); Nutraceutical Corp. v. von 

Eschenbach, 459 F.3d 1033, 1041 n.9 (10th Cir. 2006) (“a party waives its right to appeal an 

issue if it fails to object through comments”). 

Here, Plaintiffs failed to assert their current arguments regarding 25 C.F.R. § 292.4(b)(2) 

– they never argued to DOI that “presently located” in 25 U.S.C. § 2719(a)(2)(B) was a 

temporal/ date-of-enactment restriction, or that DOI was bound by Wyandotte in construing the 

term. Plaintiffs’ Amended Complaint certainly makes no allegation to the contrary. As a result, 

Plaintiffs are now barred from litigating their current challenges to 25 C.F.R. § 292.4(b)(2).16 

And if not waived, Plaintiffs’ claims are beyond the six-year statute of limitations in 28 U.S.C. § 

2401. See Fed. Lands Legal Found. v. U.S. Forest Serv., 13 F.3d 405 (10th Cir. 1993) (holding 

that 28 U.S.C § 2401 provides the statute of limitations applicable to APA claims, and is 

triggered by final agency action, the including promulgation of regulations, and dismissing 

challenge to regulations promulgated more than six years prior to suit); Wild Horse Observers 

Ass’n, Inc. v. Jewell, 550 F. App’x 638, 641-42 (10th Cir. 2013) (APA claim time barred by 28 

U.S.C § 2401 because plaintiff had actual knowledge of its injury more than six years prior to 

filing suit). 

                                                 
16 Although not currently before the Court in this motion to dismiss, the record will show that the State of 
Kansas participated extensively in comments objecting to other parts of 25 C.F.R. Part 292, but never 
raised the arguments asserted now with respect to 25 C.F.R. § 292.4(b)(2).  And no other commenters 
argued that “presently located” in 25 U.S.C. § 2719(a)(2)(B) should be construed as a date-of-enactment 
restriction. While the comments will show that the federal government itself, through NIGC, noted that 
Wyandotte’s definition of “presently located” required a population center and a major governmental 
presence, no one argued that Wyandotte was the only reasonable interpretation, or that DOI was precluded 
by Wyandotte from including its own clarifying definitional phrase. 
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CONCLUSION 

This Court should follow the Tenth Circuit and the overwhelming majority of federal 

district courts to hold that an opinion letter from NIGC’s Acting General Counsel does not 

constitute final agency action in this case. As a result, Plaintiffs’ claims against NIGC regarding 

the opinion letter are not reviewable under the APA, and this Court lacks jurisdiction to hear 

them. In addition, Plaintiffs’ claims against NIGC should be dismissed for failure to state a 

claim: Plaintiffs’ allegations against NIGC are, as a matter of law, irrelevant to the Acting 

General Counsel’s analysis of Section 2719(a)(2)(B)’s criteria; and their alleged injuries arise not 

from the Acting General Counsel’s letter, but from statements made to a separate agency in a 

separate administrative proceeding. 

Plaintiffs’ claims against DOI’s 2008 rulemaking should also be dismissed for failure to 

state a claim. Plaintiffs’ newly asserted interpretation of 25 U.S.C. § 2719 is wrong as a matter of 

law, and Plaintiffs cannot maintain an APA cause of action against DOI’s interpretation of an 

undefined statutory provision simply because it differs from a prior, non-binding judicial 

interpretation. Moreover, the Court should hold that Plaintiffs waived judicial review of their 

current claims against DOI by failing to assert them during DOI’s notice-and-comment 

rulemaking, and that Plaintiffs’ claims are also untimely.  
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