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 1 

INTRODUCTION 

This action is brought under Ex parte Young, 208 U.S. 123 (1908), to enjoin as contrary 

to federal law the defendant State officials’ imposition of taxes on the non-tribal-member 

customers of the Casino owned and operated on Indian lands by the Flandreau Santee Sioux 

Tribe (“Tribe”), as well as the denial of the Tribe’s alcoholic beverage licenses in order to 

enforce the purported requirement to collect and remit State taxes, and the enforcement of State 

alcohol licensing at the Casino generally.   

The heart of the dispute is whether federal law preempts the State tax.  The Tribe alleges 

State tax is preempted in two ways.  First, in all instances and as a general rule, federal Indian 

law preempts State interference with on-reservation commercial transactions between the Tribe 

and nonmembers, unless the State interests predominate over Tribal and Federal interests 

sufficiently to justify the assertion of State authority.  ECF No. 32 ¶¶ 116-119 (third claim).  

Second, in the specific context of Indian gaming, the Indian Gaming Regulatory Act (“IGRA”) 

prohibits state taxation of Indian gaming operations with only limited exceptions, and as to those 

limited exceptions it preempts such limited taxes except as are authorized in a Tribal-State 

gaming compact.  25 U.S.C. § 2710(d)(3)(C), (d)(4).  ECF No. 32 ¶¶ 107-111 (first claim).   

Similarly, the Tribe alleges federal law preempts the State’s requirement that the Tribe 

collect state taxes from its customers and remit them to the State.  ECF No. 32 ¶¶ 112-115 

(second claim, based on IGRA), ¶¶ 126-128 (fifth claim, based on generally applicable federal 

Indian law). 

In addition, the Tribe alleges the State’s treatment of taxpayers who pay the Tribal sales 

and use taxes, compared to its treatment of those who pay such taxes to other taxing 

jurisdictions, unlawfully discriminates against the Tribe.  The State credits the tax payments 
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 2 

made to other states against any use tax owed to South Dakota, but does not give a credit for 

payment of tribal taxes.  ECF No. 32 ¶¶ 120-125 (fourth claim). 

The State’s mechanism for attempting to collect use tax from the Tribe’s nonmember 

customers is a provision in the State’s alcoholic beverages code, conditioning the reissuance of 

the Tribe’s alcoholic beverage licenses on the Tribe’s collection and remittance of “all use tax 

incurred by nonmembers as a result of the operation of the licensed premises, and any other state 

tax[.]”  S.D. Codified Laws (“SDCL”) § 35-2-24.  This case thus also has an alcohol licensing 

and regulation aspect.  The Tribe alleges that IGRA prohibits State regulation of alcoholic 

beverage sales in connection with the Tribe’s gaming activities, in the absence of a provision in 

the Gaming Compact giving the State such authority.  IGRA channels the concurrent authority 

over alcohol sales previously delegated to the states into the Tribal-State gaming compact 

process, when the Tribe conducts such sales in connection with Indian gaming.  See 18 U.S.C. § 

1161; 25 U.S.C. § 2710(d).  ECF No. 32 ¶¶ 129-136 (sixth claim).  The Tribe also claims – if the 

delegation of authority is not superseded by IGRA’s compact-based system for allocating 

authority over tribal gaming operations – that the State’s limited delegated authority over alcohol 

does not empower it to condition licensure of alcohol sales upon the Tribe’s collection and 

remittance of non-alcohol taxes imposed on nonmembers.  ECF No. 32 ¶¶ 143-151 (eighth 

claim).   

Finally, the Tribe asks for a declaratory judgment that State cannot impose sales and use 

tax at the Tribe’s casino.  Such a judgment would satisfy the condition for releasing funds held in 

an escrow account since the last time the parties attempted to litigate the tax issues twenty years 

ago.  ECF No. 32 ¶¶ 137-142 (seventh claim).  The State’s motion does not address this claim. 
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 3 

The State’s recitation of the facts, as drawn from the Tribe’s First Amended Complaint, 

adequately recapitulates the significant facts for purposes of the motion at hand. 

ARGUMENT 

I. Neither Res Judicata Nor Younger Abstention Apply to the Tribe’s Claims. 

A. Res Judicata Does Not Does Not Preclude Any of the Tribe’s Claims. 

The Hearing Officer’s decision for the State’s Department of Revenue (“Department”) 

should not be given preclusive effect in this case because, as the Supreme Court reiterated quite 

recently, “[w]hen exhausting an administrative process is a prerequisite to suit in court, giving 

preclusive effect to the agency’s determination in that very administrative process could render 

the judicial suit ‘strictly pro forma.’”  B&B Hardware, Inc. v. Hargis Industries, Inc., 135 S.Ct. 

1293, 1305 (2015), quoting Astoria Federal Savings and Loan Ass’n v. Solimino, 501 U.S. 104, 

111 (1991). 

The general rule in Ex parte Young actions (other than civil rights actions under 42 

U.S.C. § 1983) is that a “litigant must normally exhaust state ‘legislative’ or ‘administrative’ 

remedies before challenging the state action in federal court.  He need not normally exhaust state 

‘judicial’ remedies.”  17A Wright & Miller, Federal Practice & Procedure § 4233, at 180-81 (3d 

ed. 2007).  The Tribe was required to exhaust the State’s administrative process before bringing 

this suit.  The Tribe did so by requesting a hearing, which led to a final decision from the 

Department, by way of the Hearing Officer’s Final Order.  See SDCL § 35-2-13 (licensee “has a 

right to hearing in relation to any action taken upon the application or license”); ECF No. 32-2 at 

17 ¶ III (noting the Department opted to make the Hearing Officer’s decision “final without 

further agency action”); id. at 20 (giving notice that “[t]his is the final decision in this matter 
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unless you appeal…”).1  “A person who has exhausted all administrative remedies within any 

agency or a party who is aggrieved by a final decision in a contested case is entitled to judicial 

review under this chapter.”  § 1-26-30  Under chapter 1-26, judicial review in state court is by 

appeal.  § 1-26-30.2.  Importantly, however, appeal under chapter 1-26 is not the exclusive 

means of obtaining judicial review.  “This section does not limit utilization of or the scope of 

judicial review available under other means of review, redress, or relief, when provided by law.”  

§ 1-26-30.  Rather than seeking judicial review by appeal in state court, the Tribe exercised its 

option to proceed as otherwise “provided by law,” and sued in federal court under Ex parte 

Young.    

This case is equivalent to Astoria Federal Savings and Loan Ass’n v. Solimino, where 

“filing requirements” compel the Tribe to “first pursue [its] claim with the responsible state 

authorities before filing in federal court.”  501 U.S. at 111.  As the Astoria court explained, if the 

state administrative process must be completed before filing in federal court, and ordinarily only 

the party who loses before the state agency will look to federal court after termination of the state 

proceedings, the winning party – here the agency itself – will inevitably “enjoy an airtight 

defense” if the agency’s determination is given preclusive effect.  Id.  “Applying preclusion 

would … reduce to insignificance those cases in which federal consideration might be pursued in 

the wake of completed proceedings of state agencies[.]”  Id. at 111-12.   

A vast swath of cases against state officials under Ex parte Young would be among those 

“reduce[d] to insignificance” if preclusion applied, since such actions normally require state 

administrative exhaustion.  See Lane v. Wilson, 307 U.S. 268, 274 (1939).  “The effect of Ex 

                                                           
1 The State is imprecise when it asserts “[t]he administrative decision became a final and binding 
decision when the Tribe failed to seek further appellate review as provided by statute.”  State’s 
Mem., ECF No. 38 at 8.  The Hearing Officer’s order was the Department’s final decision when 
it was issued.     
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parte Young is to bring within the scope of federal judicial review actions that might otherwise 

escape such review, and to subject the states to the restrictions of the United States Constitution 

that they might otherwise be able safely to ignore.”  17A Wright & Miller, Federal Practice & 

Procedure § 4231, at 141 (3d ed.).  It would be a perverse injustice to apply res judicata to the 

final agency action that is a necessary prerequisite to challenge the constitutionality of the final 

action itself.  And indeed, it has been the rule since the immediate wake of Ex parte Young that 

once the applicable state procedures have been exhausted, a plaintiff may challenge the state’s 

final action in federal court “without fear of being met by a plea of res judicata.”  Prentis v. 

Atlantic Coast Line Co., 211 U.S. 210, 230 (1908). 

It is significant that none of the preclusion cases the State cites are Ex parte Young 

actions.  It is also significant that of the State’s cases in which a federal court considers the 

preclusive effect of a state administrative decision, every one is an action under 42 U.S.C. § 

1983.  Plough v. West Des Moines Community School District, 70 F.3d 512 (8th Cir. 1995); 

Peery v. Brakke, 826 F.2d 740 (8th Cir. 1987); Smith v. Updegraff, 744 F.2d 1354 (8th Cir. 

1984); Krull v. Jones, 46 F.Supp.2d 997 (D.S.D. 1999).2  Exhaustion of state administrative 

remedies is not a prerequisite to a § 1983 action.  Patsy v. Board of Regents, 457 U.S. 496, 516 

(1982).  Therefore the reasoning that rejects preclusion in cases where exhaustion is required, 

from Prentis to Astoria to B&B Hardware, is inapplicable to those cases.  This Court connected 

these dots in Krull v. Jones, explaining that “[c]learly plaintiff was not required to exhaust his 

state administrative remedies before instituting a § 1983 action in federal court. … However, 

                                                           
2  The other federal cases the State cites deal with giving preclusive effect to state court 
judgments pursuant to 28 U.S.C. § 1738.  General Drivers and Helpers Union v. Wilson Trailer 
Co., 827 F.Supp.2d 1048 (D.S.D. 2011); Onnen v. Sioux Falls Independent School District #49-
5, 2011 WL 691620 (D.S.D. Feb. 18, 2011).  One decision is both a § 1983 and § 1738 case.  
Allen v. McCurry, 449 U.S. 90 (1980). 
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once he instituted a state administrative claim, lost and did not appeal[,] the final judgment is 

entitled to preclusive effect.”  46 F.Supp.2d at 1004. 

Nor are the necessary elements for res judicata present, even if it were otherwise 

applicable, because the claims in this case differ from those decided by the Hearing Officer, who 

did not test the validity of state law, or its application, against the limits set by federal law.  

Every one of the Tribe’s claims in this case is premised upon alleged violations of the U.S. 

Constitution and federal Indian law.  The Hearing Officer expressly found that she lacked 

jurisdiction to decide constitutional claims, and she did not decide any.  See ECF No. 32-2 at 17, 

Letter from Hearing Officer Hillary J. Brady to Counsel, Sept. 30, 2013. 3   The Deposit 

Agreement, which is the basis of the Tribe’s seventh claim, was not part of the agency 

proceedings at all. 

If the federal court is to have any ability to enjoin the State officer defendants from acting 

contrary to federal law, it cannot bar the Tribe’s claims as having been already decided by those 

State officers.  Res judicata does not apply.  

B. Younger Abstention Is Unwarranted. 

The State asserts this Court should abstain from exercising its jurisdiction based on 

Younger v. Harris, 401 U.S. 37 (1971).  The State’s argument for abstention fails on multiple 

grounds.  Abstention from the exercise of jurisdiction is “an extraordinary and narrow exception 

to the duty of a District Court to adjudicate a controversy properly before it.”  Colorado River 

Water Conservation Dist. v. United States, 424 U.S. 800, 813-14 (1976).  Younger abstention 

allows federal courts to avoid “undue interference with state proceedings” in three “exceptional” 

circumstances: “state criminal prosecutions, civil enforcement proceedings, and civil 

                                                           
3 Attached to the Declaration of Tim Hennessy filed with this brief. 

Case 4:14-cv-04171-LLP   Document 42   Filed 04/21/15   Page 15 of 48 PageID #: 582



 7 

proceedings involving certain orders that are uniquely in furtherance of the state courts’ ability to 

perform their judicial functions.”  Sprint Communications, Inc. v. Jacobs, 134 S.Ct. 584, 588 

(2013) (internal quotation marks omitted).  These categories “define Younger’s scope,” which 

“extends to the three exceptional circumstances … but no further.”  Id. at 591, 594 (internal 

quotation marks omitted).   

The exception applies only when there is an “ongoing state judicial proceeding,” and then 

“only when state court proceedings are initiated before any proceedings of substance on the 

merits have taken place in federal court.”  Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 

238 (1984) (internal quotation marks omitted).  “It has never been suggested that Younger 

requires abstention in deference to a state judicial proceeding reviewing legislative or executive 

action.”  New Orleans Public Service, Inc. v. Council of City of New Orleans, 491 U.S. 350, 368 

(1989).  Younger abstention does not extend “to proceedings that are not judicial in nature.”  Id. 

at 370 (internal quotation marks omitted).   

No state judicial proceeding was ongoing when the Tribe filed this lawsuit.  The Hearing 

Officer had issued her order, which was the Department’s final decision, concluding the 

administrative proceeding.  There was never any state appeal or judicial review pending, then or 

now. 

The State pins its argument on the availability of judicial review of the final agency 

action, relying on Huffman v. Pursue, 420 U.S. 592 (1975).  Huffman is not on point because in 

that case, the federal plaintiff had lost in state court, then “[r]ather than appealing that judgment 

within the Ohio court system, it immediately filed suit in the United States District Court[.]”  Id. 

at 598.  Even assuming that an administrative action and subsequent state court review should be 

considered a “‘unitary process’ for Younger purposes,” not to be interrupted by a federal court, 
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the administrative action itself must both be “judicial in nature” and fall into one of the three 

“exceptional” categories.  Sprint at 592-93; New Orleans Public Service at 369-70. 

In New Orleans Public Service, the Court held Younger did not counsel abstention where 

a federal suit was filed after the conclusion of a “legislative process,” while state judicial review 

was still available.  491 U.S. at 372-73.  Similar to that suit, this action is a challenge to 

“completed” executive action, and does not represent the “interference with ongoing judicial 

proceedings against which Younger was directed.”  Id. at 372.  The Department’s license 

proceeding was an administrative (executive) process, to be followed by judicial review.  See 

SDCL § 1-26-30.  See also ECF No. 38 at 11 (the license proceeding was “an administrative 

hearing pursuant to SDCL 1-26”).  Indeed, state law specifically “does not limit utilization of or 

the scope of judicial review available under other means of review, redress, or relief, when 

provided by law,” contemplating that a person unsuccessful in an agency hearing may seek 

review in federal court, if federal jurisdiction is present.  § 1-26-30. 

The administrative action also falls into none of three “exceptional” categories that 

qualify for Younger abstention.  The State argues it was a civil enforcement proceeding akin to 

criminal prosecutions.  On the contrary, it was a licensing proceeding.  Specifically, it was a 

proceeding allowing the Department to reach a final decision whether to grant the Tribe’s 

applications to reissue its alcoholic beverage licenses.   

Civil enforcement proceedings to which Younger applies are “characteristically initiated 

to sanction the federal plaintiff, i.e., the party challenging the state action, for some wrongful 

act.”  Sprint at 592.  Typically the state actor “initiates the action,” and “[i]nvestigations are 

commonly involved, often culminating in the filing of a formal complaint or charges.”  Id.  In 

Huffman, the state civil proceeding was “in aid of and closely related to criminal statutes which 
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prohibit the dissemination of obscene materials,” advancing “the very interests which underlie its 

criminal laws and [seeking] compliance with precisely the standards which are embodied in its 

criminal laws.”  420 U.S. at 604-05.  The agency licensing action was none of these things.  It 

began with the Tribe’s license reissuance applications.  No investigation, complaint, or charges 

were involved, nor any acts of a criminal nature.  The State’s refusal to reissue the licenses was 

not remotely akin to a criminal sanction, but was simply a consequence of the Tribe’s failure to 

satisfy (in the State’s view) a necessary condition for reissuance, the collection and remittance of 

taxes. 

Because Younger abstention is not warranted where no “exceptional circumstances” 

justify departure from the rule that “federal courts ordinarily should entertain and resolve on the 

merits an action within the scope of a jurisdictional grant,” Sprint at 588, there is no basis for the 

Court to abstain from the exercise of its jurisdiction.4 

But even if the State were able to overcome this “threshold requirement,” ACRA Turf 

Club, LLC v. Zanzuccki, 748 F.3d 127, 138 (3d Cir. 2014), the State fails to show that that the 

agency proceeding meets the “additional factors appropriately considered by the federal court 

before invoking Younger.”  Sprint at 593 (emphasis original).  These additional factors include 

                                                           
4 Tribes suing under 28 U.S.C. § 1362 are treated as standing in the shoes of the United States 
and, like the government, they are, for example, exempt from the Tax Injunction Act, 28 U.S.C. 
§ 1341.  Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463, 474-75 (1976).  
Similarly, abstention in a Tribal case is inappropriate where it would not apply to the United 
States.  Cf. United States v. Composite State Bd. of Medical Examiners, 656 F.2d 131, 136 (5th 
Cir. 1981) (holding that, for the same reasons the Anti-Injunction Act does not apply to the 
United States, abstention is inappropriate when the United States asserts its federal interests 
against a state in federal court).  See also Chippewa Trading Co. v. Cox, 365 F.3d 538, 545 (6th 
Cir. 2004). 
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whether the ongoing state proceeding “‘implicates important state interests[.]’”  Id., quoting 

Middlesex County Ethics Committee v. Garden State Bar Ass’n, 457 U.S. 423 (1982).5 

Courts analyzing the “important state interests” factor have concluded that Younger does 

not apply to suits by tribes challenging the constitutionality of the application of state laws to 

reservation commerce, including tax laws and alcohol regulations.  E.g., Winnebago Tribe of 

Nebraska v. Stovall, 341 F.3d 1202, 1204-05 (10th Cir. 2003); Fort Belknap Indian Community 

v. Mazurek, 43 F.3d 428, 431-32 (9th Cir. 1994); Seneca-Cayuga Tribe of Oklahoma v. State of 

Okla. ex rel. Thompson, 874 F.2d 709, 713-714 (10th Cir. 1989); In this case, as in Stovall, “[t]he 

central and threshold issues … are federal Indian law issues, i.e., whether federal law bars the 

state from imposing the tax, whether federal law preempts the state tax scheme as applied to 

plaintiff Indian tribe[], and whether the state’s enforcement violates tribal sovereign immunity.” 

Id. at 1205.  Here as in that case, the state’s interest in resolving these issues in its own courts is 

not sufficiently important to warrant Younger abstention. 

Indeed, the State cites no cases, and the Tribe is aware of none, in which a court has 

abstained from adjudicating claims by Indian tribes brought under 28 U.S.C. § 1362 and Ex parte 

Young to challenge the on-reservation imposition of state taxes or regulations.  In such cases, 

courts uniformly reject Younger abstention.  Its application in this case would be unprecedented. 

II. Judgment on the Pleadings 

“Judgment on the pleadings is appropriate if, assuming as true all facts pleaded by the 

nonmoving party and according it all reasonable inferences, no material issue of fact remains and 

the moving party is entitled to judgment as a matter of law.”  Thach v. Tiger Corp., 609 F.3d 

                                                           
5 The “additional factors” were often seen as the primary test for Younger abstention, before 
Sprint clarified Younger’s much narrower scope.  Sprint at 593-94; Oglala Sioux Tribe v. Van 
Hunnik, 993 F.Supp.2d 1017, 1022 (D. S.D. 2014). 
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955, 958 (8th Cir. 2010).  The State bears the burden of proving that the Tribe’s complaint does 

not “contain sufficient factual matter, accepted as true, to ‘state a claim for relief that is plausible 

on its face.’”  Gallagher v. City of Clayton, 699 F.3d 1013, 1016 (8th Cir. 2012), quoting 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

A. Indian Gaming Regulatory Act 

In its first and second claims, the Tribe plausibly alleges that IGRA does not allow the 

State to impose use tax, or to require the Tribe to collect such tax, on nonmember customers’ use 

and consumption of at least some, if not all, of the products and services purchased from the 

Tribe at the Casino.  The Tribe has alleged, and the State has admitted, that under the State’s 

view, the Tribe is required to collect use tax from nonmember patrons for all purchases of 

tangible personal property and services from the Tribe.  ECF No. 32 ¶ 55; ECF No. 34 ¶ 55.  

This includes everything the Tribe sells at the Casino, from soft drinks to lodging to the 

blackjack and slot machine play that is the core of the Tribe’s enterprise.  See ECF No. 32 ¶¶ 30, 

33, 36, 39.6  Some of these purchases plainly constitute class III gaming itself – the actual 

gameplay.  While others may be closer to the periphery of the subject matter preemptively 

covered by IGRA, resolving the question requires a fact-specific inquiry.  The State has failed to 

show that on the pleadings the Tribe’s claims cannot plausibly prevail as to any of the products 

and services the State seeks to tax.  On the contrary, IGRA applies to gaming and all “subjects 

directly related” to gaming.  25 U.S.C. § 2710(d)(3)(C)(vii).  Indeed, IGRA requires the 

                                                           
6 If the state use tax were fully imposed on the Tribe’s nonmember patrons, gaming would be a 
service subject to the tax.  The use tax generally applies to personal property, SDCL § 10-46-2, 
and services, § 10-46-2.1.  Section 10-46-52 exempts from use tax the “gross proceeds of gaming 
allowed by Chapter 42-7B,” i.e., the gaming allowed in the city of Deadwood.  See § 42-7B-1.  
The State imposes a separate tax on the proceeds of such gaming.  §§ 42-7B-28, -28.1.  The fact 
that Deadwood gaming is specifically excluded from the calculation of use tax demonstrates that 
other types of gaming not so excluded, such as the Tribe’s gaming, are subject to use tax (or 
would be, if not preempted by federal law). 
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licensing of the entire gaming facility – and both common sense and the administrative decisions 

demonstrate that everything that typically is part and parcel of the “Las Vegas style” casino 

operations that IGRA authorizes is part of the overall gaming operations and within the ambit of 

IGRA.  Nothing in IGRA indicates any intention to allow states to tax and regulate any part of 

such casino operations. 

Likewise, as the sixth claim plausibly alleges, IGRA covers the regulation of alcoholic 

beverage sales at the Casino.  As the Tribe will show, IGRA’s preemptive scope encompasses all 

subjects that can be included in a gaming compact.  Scores of gaming compacts now in effect, 

approved by the Department of the Interior and in some cases upheld by federal courts, include 

provisions for the regulation of alcoholic beverage sales.  Food and beverage sales have been 

expressly found to be a proper subject of gaming compacts under IGRA.  The State identifies 

one Interior Department decision which found a provision relating to such activities could not be 

incorporated into a particular gaming compact when the activities occurred off Indian lands, but 

that decision only reflects that the question is fact-dependent, and therefore unsuited to dismissal 

on the pleadings.  The State has not proven that the sixth claim must fail as a matter of law. 

1. IGRA Preempts the State’s Authority to Tax and Regulate 
Tribal Gaming Activities and Subjects Directly Related to the 
Operation of Gaming Activities. 

IGRA allows Indian tribes to engage in “class III gaming activities”7 on “Indian lands” in 

any state that permits such gaming, if such activities are: (1) authorized by a federally-approved 

tribal gaming ordinance and (2) conducted in conformance with a federally-approved Tribal-

State gaming compact.  25 U.S.C. § 2710(d)(1).  Indian tribes enjoy the unimpaired right to 

                                                           
7 “Class III gaming” primarily includes slot machines, horse racing, and certain card games.  
Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024, 2028 (2014); see § 2703(8); ECF No. 
32-3 at 7. 
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regulate class III gaming activities on Indian lands “except to the extent that such regulation is 

inconsistent with, or less stringent than, the State laws and regulations made applicable by any 

Tribal-State compact[.]”  § 2710(d)(5). 

The preemptive purpose of IGRA is well-recognized.  “Congress, by enacting IGRA, has 

established the preemptive balance between tribal, federal, and state interests in the governance 

of gaming operations on Indian lands.”  Casino Resource Corp. v. Harrah’s Entertainment, Inc., 

243 F.3d 435, 437 (8th Cir. 2001).  “IGRA reflects the intent of Congress that tribes maintain 

considerable control of gaming to further their economic and political development.”  Gaming 

Corp. of America v. Dorsey & Whitney, 88 F.3d 536, 549 (8th Cir. 1996).  “Examination of the 

text and structure of IGRA, its legislative history, and its jurisdictional framework likewise 

indicates that Congress intended it completely preempt state law.  There is a comprehensive 

treatment of issues affecting the regulation of Indian gaming.” Id. at 544.  IGRA’s legislative 

history unambiguously states it “‘is intended to expressly preempt the field in the governance of 

gaming activities on Indian lands.’”  Id., quoting S.Rep. No. 446, 100th Cong., 2d Sess. 6 (1988).   

With respect to every subject embraced within its coverage – not only Indian gaming but 

every subject “directly related to the operation of the gaming activities,” § 2710(d)(3)(C)(vii) –  

IGRA operates to preempt state law by channeling the State’s authority through the compact 

procedure: the State may propose terms that would impact the governance of gaming activities, 

but it may not unilaterally impose such terms on the Tribe.  See In re Indian Gaming Related 

Cases, 147 F.Supp.2d 1011, 1020 (N.D. Cal. 2001), aff’d, 331 F.3d 1094 (9th Cir. 2003).  

“Congress … left states with no regulatory role over gaming except as expressly authorized by 

IGRA, and under it, the only method by which a state can apply its general civil laws to gaming 

is through a tribal-state compact.”  Gaming Corp. at 546.  The gaming compact between the 
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Tribe and the State addresses neither the imposition of state use tax, nor the regulation of 

alcohol.  ECF No. 32 ¶¶ 75, 79; ECF No. 34 ¶¶ 75, 79.   

Relying on decisions in which the activity in question occurred outside Indian lands, and 

thus outside IGRA’s coverage, the State argues that IGRA regulates only the “playing of the 

actual games.”  ECF No. 38 at 20. Even if the State were correct, this would not be grounds to 

grant its motion as to the IGRA-based tax claims because, as described above, the state use tax, 

by its terms and the terms of SDCL § 35-2-24, would apply to the playing of the actual games.  

The State, however, is incorrect. 

The State’s reliance on Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024 (2014), 

takes the decision out of context.  Bay Mills does not purport to define the limits of IGRA’s 

preemptive coverage, but only the limits of a specific abrogation of tribal immunity from suit.  In 

fact, the method of interpreting IGRA used by the Court in Bay Mills supports the Tribe’s 

position that IGRA preempts state taxing and regulatory authority with respect to more than just 

the playing of the actual games. 

In Bay Mills, Michigan and the Bay Mills Indian Community had a gaming compact 

empowering the tribe to conduct class III gaming on “Indian lands” only.  Id. at 2029.  The tribe 

did so for many years, and then opened a second gaming facility on land it contended was 

“Indian lands,” and the state contended was not.  Id.  Michigan sued the tribe to enjoin operation 

of the new casino.  Id.  The Tribe asserted its sovereign immunity from suit.  Id.  The Court 

ultimately held the tribe’s sovereign immunity barred the state’s suit against it.  Id. at 2030. 

Bay Mills held that a provision of IGRA authorizing a state to sue a tribe “to enjoin a 

class III gaming activity located on Indian lands and conducted in violation of any Tribal-State 

compact” did not constitute a Congressional abrogation of the tribe’s immunity for the particular 
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claim brought by Michigan.  Id. at 2032; § 2710(d)(7)(A)(ii).  Because the premise of 

Michigan’s suit was that the new casino was not “located on Indian lands,” none of the activities 

at the casino facility itself could open the door to suit under § 2710(d)(7)(A)(ii).  Bay Mills at 

2032.  The state argued instead that the tribe’s administrative action conducted on Indian lands, 

where it “authorized, licensed, and operated” the off-reservation casino, was “class III gaming 

activity,” and that because this occurred on Indian lands, the suit to enjoin it could go forward.  

Id.  The Court disagreed, holding that the phrase “class III gaming activity,” as a thing the state 

can seek to enjoin under § 2710(d)(7)(A)(ii), is “the stuff involved in playing class III games,” 

and does not include “the proceedings of the off-site administrative authority.”  Id. at 2032-33.   

And yet, IGRA covers much more than “the stuff involved in playing class III games.”  

Id. at 2032.  It would be a very different statute otherwise.  See, e.g., §§ 2702(1) & (2) (declaring 

IGRA provides statutory basis “for the operation of gaming” and “for the regulation of gaming”); 

2710(b)(2) (setting forth mandatory provisions for tribal law concerning the conduct and 

regulation of gaming).  Critically for this case, IGRA allows states to acquire indirect regulatory 

authority over class III tribal gaming operations, which a state may do by negotiating a compact 

with the tribe.  § 2710(d)(3).  IGRA lists seven subjects for compact negotiations.  § 

2710(d)(3)(C). Most of them do not strictly concern only the playing of the actual games. 

The list of seven compactible subjects includes a catch-all: “any other subjects that are 

directly related to the operation of gaming activities.”  § 2710(d)(3)(C)(vii).  Courts look to the 

express findings and declarations of policy set out in IGRA, as well as the legislative history, to 

help ascertain which “other subjects” fall within the scope of § 2710(d)(3)(C)(vii).  Rincon Band 

of Luiseño Mission Indians v. Schwarzenegger (“Rincon”), 602 F.3d 1019, 1033-35 (9th Cir. 

2010); In re Indian Gaming Related Cases, 331 F.3d 1094, 1111, 1114, 1116 (9th Cir. 2003); 
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Wisconsin Winnebago Nation v. Thompson, 824 F.Supp. 167, 172 (W.D.Wis. 1993); Muhammad 

v. Comanche Nation Casino, 2010 WL 4365568, *4-5 (W.D.Okla. Oct. 27, 2010).8 

To paraphrase Bay Mills, IGRA’s scheme for allocating regulatory jurisdiction over tribal 

gaming and matters directly related to tribal gaming through tribal-state compacts makes sense if 

IGRA preempts incompatible state law on all such matters, but it loses all meaning if, as the 

State argues, IGRA supplies preemptive law only for the playing of the actual games.  See Bay 

Mills at 2034.  IGRA is not (only) a statute that regulates gaming, it regulates the regulation of 

gaming, including any subject directly related to the operation of gaming. 

2. IGRA Preempts the State’s Authority to Tax Nonmembers’ 
Use and Consumption of Property and Services Resulting from 
the Tribe’s Operation of the Casino. 

Immediately following the list of compactible subjects, IGRA provides, 

Except for any assessments that may be agreed to under paragraph 
(3)(C)(iii) of this subsection, nothing in this section shall be 
interpreted as conferring upon a State or any of its political 
subdivisions authority to impose any tax, fee, charge, or other 
assessment upon an Indian tribe or upon any other person or entity 
authorized by an Indian tribe to engage in a class III activity. 

§ 2710(d)(4) (emphasis added).  In section 2710(d)(3), IGRA authorizes states to bargain for 

authority with respect to certain subjects, some of which are specified and the remainder of 

which are broadly described as “any other subjects directly related to the operation of gaming 

activities.”  § 2710(d)(3)(C)(vii).  As to all such subjects, that section preemptively establishes 

                                                           
8 Rincon refutes the State’s remark that the list of compactible subjects is “permissive rather than 
mandatory.”  ECF No. 38 at 21 n.8.  “There are seven categories of what ‘may’ be negotiated.  
Although ‘may’ indicates permissiveness as the dissent explains, to grant permission is not 
necessarily to grant carte blanche.  What is ‘permitted’ is limited.”  Rincon, 602 F.3d at 1028 n.9.  
IGRA limits the subjects as to which a state may demand negotiations to acquire regulatory and 
taxing authority.  As to those subjects, if a tribe seeks negotiation, it is mandatory that the state 
negotiate.  Id. at 1030.  And because of IGRA’s extraordinary preemptive force, every subject 
within those limits is one over which a state may acquire authority only through the compact 
process. 
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the manner in which the state may acquire authority to regulate, and allows state taxation of 

gaming activity itself only to the extent necessary to reimburse the state for the costs of 

regulating that activity.  § 2710(d)(3)(C)(iii).  Section 2710(d)(4) goes a step further and 

confirms that IGRA does not authorize any state taxation “upon an Indian tribe or upon any other 

person or entity authorized by an Indian tribe to engage in a class III activity.”  See Rincon, 602 

F.3d at 1035-36 (holding that “revenue sharing” for deposit into State’s general fund is not 

authorized by IGRA nor reconcilable with its purposes); Letter from Donald E. Laverdure, 

Acting Assistant Secretary – Indian Affairs, to Greg Sarris, Chairman of the Federated Indians of 

Graton Rancheria (July 13, 2012) (“Graton Rancheria Approval Letter”), at 6 (“The IGRA 

prohibits the imposition of a tax, fee, charge, or other assessment on Indian gaming except to 

defray the state’s cost of regulating Class III gaming activities.”). 9   By this means, IGRA 

protects the Tribe’s interest in maintaining economic control over, and maximizing its economic 

return on, its Casino operations, ensuring the tribal gaming operation is a source of revenue for 

the tribal government, not for the state government.  See § 2710(b)(2)(A) (tribe must have “sole 

proprietary interest” in gaming operation).  See also §§ 2701, 2702. 

The Tribe’s allegations provide ample basis for a plausible claim that the State’s taxation 

of property and services purchased from the Tribe at the Casino is a tax not only on gaming 

itself, but on matters directly related to the operation of gaming activities.  First, the foremost 

component of the revenue from which the State would calculate the amount of use tax to be 

remitted is the actual gaming itself.  The vast majority of the Casino revenue is generated by the 

gaming department, and “[e]very aspect of the business exists to support and enhance the 

gambling that takes place in the Main Casino.”  ECF No. 32 ¶ 39.  This alone – the State’s 

                                                           
9 Attached to the Declaration of Tim Hennessy filed with this brief. 
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attempt to tax the gaming itself – is sufficient to establish the plausibility of the Tribe’s IGRA 

claims. 

The products and services offered by the Casino’s other departments are also untaxable 

as part of the Tribe’s gaming operation.  This is evident in the way the Tribe operates the Casino 

“as a single gaming enterprise, with management overseen by the Tribe’s elected governing body 

… to provide an attractive overall entertainment experience to patrons[.]”  ECF No. 32 at ¶¶ 38-

39.  The Tribe chooses to operate its Casino in this manner, offering an array of products and 

services designed for broad appeal, beyond just gambling alone, for the same reasons non-tribal 

casinos do it – to attract gamblers to the facility and give them reasons to remain there and 

gamble for a longer time.  See ECF No. 32 ¶ 40.  It is also evident in the way the Tribe 

distributes the revenue from the entire Casino to its members under its Revenue Allocation Plan 

adopted and approved pursuant to IGRA.  ECF No. 32 ¶¶ 43-47.  It is plausible that State 

taxation in these circumstances also would interfere with the purposes of IGRA. 

The State places undue reliance on Mashantucket Pequot Tribe v. Town of Ledyard, 722 

F.3d 457 (2d Cir. 2013).  In Ledyard, the Second Circuit held IGRA did not preempt the state’s 

personal property tax imposed on the ownership of slot machines in the state by non-resident 

non-Indians, notwithstanding that the machines were also leased to the Tribe for use in a tribal 

casino.  Id. at 459-60; see Conn. Gen. Stat. §§ 12-40, et seq. The Ledyard court concluded that 

“under IGRA, mere ownership of slot machines by the vendors does not qualify as gaming,” and 

IGRA did not preempt the state tax on that ownership.  Ledyard at 470 (emphasis original). 

The tax in Ledyard was not an excise tax on the lease to the Tribe or the Tribe’s or its 

customers’ use of the machines, as is the use tax at issue in this case.  The tax in this case has a 

very different relationship with IGRA, as here the State seeks to tax the nonmembers’ use and 
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consumption of property and services that occurs “as a result of the operation of the licensed 

premises.”  SDCL § 35-2-24.  In Ledyard, the taxable event did not occur “as a result of the 

operation” of the tribal gaming enterprise, but occurred merely because the vendor owned the 

property in the state, regardless of to whom it was leased or how the lessee used it. The excise 

tax here is quite distinct from the property tax imposed in Ledyard, and the conclusion under 

IGRA must be different as well. 

3. IGRA Preempts the State’s Regulation of the Sale of Alcoholic 
Beverages at the Casino, as a Subject Directly Related to the 
Operation of Gaming Activities. 

Under IGRA, the regulation of alcoholic beverage sales at a tribal casino has repeatedly 

been held to be within the scope of matters that are subject to negotiation in a Tribal-State 

gaming compact, because such regulation is “directly related to the operation of gaming 

activities.”  25 U.S.C. § 2710(d)(3)(C)(vii).  The Department of the Interior has reached this 

conclusion in its role as the federal authority in charge of approving gaming compacts, and 

federal courts have upheld gaming compacts that include provisions concerning the regulation of 

the sale alcoholic beverages.  No court has ever held that alcohol at a casino is not subject to 

IGRA, and the only contrary Department of Interior decision of which the Tribe is aware – the 

one relied upon by the State – was where the compact provisions attempted to reach conduct off 

Indian lands, to which IGRA does not apply.  See Bay Mills at 2034. 

A gaming compact is not effective until it is approved by the Secretary of the Interior.  § 

2710(d)(3)(B); see also § 2710(d)(8) (authorizing Secretary to disapprove gaming compacts that 

violate IGRA).  The Department of the Interior has approved scores of gaming compacts that 

regulate casino alcoholic beverage sales.  For example, in 2012, the Interior Department 

approved in part the gaming compact between the Federated Indians of the Graton Rancheria and 
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the State of California.  The Graton Rancheria compact contained a provision requiring “that the 

purchase, sale, and service of alcoholic beverages be subject to State law.”  The Interior 

Department expressly approved this provision.  It declared: 

Alcohol sales have a significant potential to impact a patron’s 
participation in gaming activities, and implicate the integrity of the 
conduct of class III gaming activities itself.  Therefore, the regulation 
of the sale of alcoholic beverages is ‘directly related to the operation 
of gaming activities,’ and is a permissible subject of compact 
negotiations under IGRA. 

Graton Rancheria Approval Letter at 11, n.13.  The Interior Department has routinely allowed 

gaming compacts with identical provisions to take effect.  See Compact between the Pinoleville 

Pomo Nation and State of California  § 12.8 (2012); Compact Between the Habematolel Pomo of 

Upper Lake and State of California  § 12.8 (2011). 10   As another example, in 1999 sixty 

substantively identical compacts were executed between Indian tribes and the State of California, 

which the Interior Department approved on May 5, 2000.  These approved compacts all provide 

that the tribes will “comply with standards that are no less stringent than state laws, if any, 

prohibiting a gaming enterprise from providing, allowing, contracting to provide, or arranging to 

provide alcoholic beverages … for no charge or at reduced prices … as an incentive or 

enticement,” and generally that “Standards for alcohol service shall be subject to applicable 

law.”  California 1999 Gaming Compacts, §§ 6.3(b), 10.5.11 

                                                           
10 All the gaming compacts cited herein can be found at the website of the Bureau of Indian 
Affairs, Office of Indian Gaming, http://www.indianaffairs.gov/WhoWeAre/AS-
IA/OIG/Compacts/index.htm (last visited April 17, 2015). 
11  Additional examples abound.  E.g., compacts between the Mohegan Tribe and State of 
Connecticut § 14(b) (1994); Chitimacha Tribe and State of Louisiana § 10(A)(2) (2001); Bay 
Mills Indian Community and State of Michigan § 10(A) (1993); Assiniboine and Sioux Tribes of 
the Fort Peck Indian Reservation and State of Montana § XI(E) (2012); Jicarilla Apache Nation 
and State of New Mexico § 4(A)(15)-(16) (2001); Confederated Tribes of the Warm Springs 
Reservation and State of Oregon § IX(F) (2011).  
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The Ninth Circuit came to a similar conclusion when it upheld the 1999 California 

compacts.  In Indian Gaming Cases, the Ninth Circuit reviewed the provisions of these approved 

compacts when an Indian tribe alleged the compact contained provisions outside the subjects 

authorized by IGRA and that therefore the State had negotiated in bad faith.  331 F.3d at 1109.  

Upholding the compacts, the court held that under IGRA a gaming compact may require a Tribe 

to provide State-approved labor rights to “food and beverage … employees at the Gaming 

Facility or any related facility.”  Id. at 1116.  Such a provision “falls within the scope of § 

2710(d)(3)(C)(vii).”  Id. at 1115.  The provision “is ‘directly related to the operation of gaming 

activities’” because “[w]ithout the ‘operation of gaming activities,’ the jobs this provision covers 

would not exist; nor, conversely, could Indian gaming activities operate without someone 

performing these jobs.”  Id. at 1116.  It bears emphasis that the labor provision applied not only 

to employees at the casino itself, but also at “related facilities,” and this relatively expansive 

scope did not prevent the Ninth Circuit from holding the compact provision was “directly related 

to the operation of gaming activities.”  Id.  

The pleadings reflect that the only significant purpose of the Tribe’s offering alcoholic 

beverages for sale at any of the licensed facilities within the Casino is to facilitate and enhance 

gaming patronage at the enterprise.  ECF No. 32 ¶ 72.  See Indian Gaming Cases, 331 F.3d at 

1116; Graton Rancheria Approval Letter at 11, n.13.  Furthermore, the regulation of such sales at 

the gaming operation directly implicates the integrity of the conduct of the gaming activities.  

Graton Rancheria Approval Letter at 11, n.13.  The sale of alcoholic beverages by the Casino, 

and the regulation of such sales, is “directly related to the operation of gaming activities.”  25 

U.S.C. § 2710(d)(3)(C)(vii). 
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The “Washburn Decision” on which the State relies does not foreclose the Tribe’s claim.  

See ECF No. 38-1.12  There, Assistant Secretary Washburn reviewed a proposed amendment to 

the Forest County Potawatomi Community’s gaming compact, which would have required the 

Menominee Indian Tribe (not a party to the agreement), to make “mitigation payments” to the 

Potawatomi for any revenue losses to the Potawatomi’s gaming operation.  ECF No. 38-1 at 4.  

The decision was primarily concerned with whether IGRA allows a gaming compact to “shift the 

burden of los[t] revenues from existing gaming operations to another tribe without the consent of 

the other tribe.”  Id. at 6.  Among its reasons for concluding the mitigation payment provision 

was not “directly related to the operation of gaming activities” under IGRA, the decision pointed 

to the fact that the mitigation payments were based on not only losses to the revenue from the 

Potawatomi’s class III gaming activity, but also losses to its “class II gaming, food and beverage, 

hotel, and entertainment activity.”  Id. at 6 & n.32.  Ancillary amenities such as these, the 

decision noted, are “not necessarily … ‘directly related to the operation of gaming activities[.]’”  

Id. at 6-7, n.32.  In the Potowatomi’s case, the ancillary businesses were “located beyond the 

exterior boundaries of the Potawatomi’s trust lands[.]”  Id.  Because IGRA is only concerned 

with regulating tribal gaming “on Indian lands, and nowhere else,” Bay Mills at 2034, it is no 

surprise that the Washburn Decision found the attempt to protect the Potawatomi’s revenue from 

these off-reservation sources lacked the direct connection to class III gaming IGRA requires.  In 

contrast, all of the activity in this case occurs on Indian lands.  ECF No. 32 ¶ 26; see ECF No. 38 

at 26 (State’s brief arguing, “Here, there is no question that the regulated activity occurs on the 

reservation.”) 

                                                           
12 The Washburn Decision is currently the subject of judicial review under the APA.  Forest 
County Potawatomi Community v. United States of America, D.D.C. No. 1:15-cv-00105-CKK 
(filed Jan. 21, 2015). 
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Critically, the Washburn Decision allowed that there was “not necessarily” only one 

conclusion for compact provisions directed toward “ancillary” activity.  Washburn Decision at 6-

7, n.32.  Under different circumstances, such activity can be the proper subject of a gaming 

compact, as shown by the examples discussed above.  The Washburn Decision demonstrates that 

the issue requires a fact-specific inquiry.  The outcome is affected by the particular 

circumstances and how they relate to IGRA’s stated purposes.  For example, the Ninth Circuit 

held that “[w]hether revenue sharing is an authorized topic under § 2710(d)(3)(C)(vii) … 

depends on the use to which the revenue will be put, not on the mere fact that the revenue derives 

from gaming activities.”  Rincon, 602 F.3d at 1033 (original emphasis).  Revenue sharing 

(essentially an agreed-upon tax on gaming revenues) is “not ‘directly related to the operation of 

gaming activities’” when the shared revenue goes into the State’s general fund, but it is directly 

related to gaming when it represents an effort to address “fair distribution of gaming 

opportunities and compensation for the negative externalities caused by gaming[.]”  Id. at 1033-

34; see Indian Gaming Cases, 331 F.3d at 1111.   Whether IGRA preemption covers a particular 

peripheral subject is not a question to be rejected on the pleadings alone. 

The State has not shown that on the facts alleged by the Tribe, the regulation of alcoholic 

beverage sales at a tribal gaming operation cannot be a subject preemptively covered by IGRA.  

Its motion to dismiss the Tribe’s sixth claim on this basis should be denied. 

4. The Tribe’s Other Claims Do Not Depend Upon IGRA. 

The State’s suggestion that “IGRA is not logically separable from the other claims” is 

unfounded.  The third, fourth, fifth, seventh and eighth claims would stand intact even if the 

tribal enterprise the state sought to tax was not a class III gaming operation. 
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The third claim, for example, alleges the state lacks authority to impose an on-reservation 

tax on the Tribe’s nonmember customers because the State’s interests are insufficient to justify 

the taxation when balanced against the tribal and federal interests in tribal sovereignty and self-

sufficiency.  If IGRA were removed from the picture, the Tribe’s third claim would resemble 

(for example) the claim in Indian Country, U.S.A. v. State of Oklahoma, 829 F.2d 967 (10th Cir. 

1987).  In that decision, which pre-dated IGRA by one year, the Tenth Circuit balanced the 

federal, tribal, and state interests, and ultimately held the state had no authority to tax and 

regulate the tribe’s bingo activities on tribal lands.  Id. at 981-87.  The Tribe’s allegations call for 

the same result in this case, with or without IGRA. 

With respect to the third claim and the other claims as well, though the Tribe may well 

rely on IGRA as a definitive expression of the relevant interests or for some other purpose, 

IGRA is not a necessary element of the claim.  The entire operation of the Casino need not come 

within IGRA’s coverage – indeed, no part of the Casino would have to be covered by IGRA – 

for these claims to survive.  The State’s conclusory assertion and its inapposite citation to a Fifth 

Circuit case do not carry its burden to show otherwise. 

B. Discriminatory State Laws Are Prohibited Whether Applied On the 
Reservation or Off the Reservation. 

The Tribe’s fourth claim alleges the State unlawfully discriminates against the Tribe by 

failing to grant a use tax credit to consumers who have paid sales or use tax to the Tribe, while 

granting such a credit to consumers who have paid sales or use tax to another taxing jurisdiction.  

ECF No. 32 ¶¶ 120-125.  The State’s motion argues that under Mescalero Apache Tribe v. Jones, 

411 U.S. 145 (1973), the question of whether a state may apply discriminatory state laws is 

apposite only to off-reservation activities.  This is incorrect.  The State cannot apply 

discriminatory laws, or apply its laws in a discriminatory manner, anywhere. 

Case 4:14-cv-04171-LLP   Document 42   Filed 04/21/15   Page 33 of 48 PageID #: 600



 25 

It is true that the different approaches to analyzing whether a state may tax or regulate 

Indian activities are driven by “geographic sovereignty concerns.”  Wagnon v. Prairie Band 

Potawatomi Nation, 546 U.S. 95, 113 (2005).  On-reservation, the bar against state taxes and 

regulation is higher because historically state law had “‘no role to play’ within a tribe’s territorial 

boundaries.”  Id. at 112.  Off-reservation, where a tribe’s authority to make its own laws is 

absent, the standard is much more permissive of state law.  The relatively low bar for a state’s 

off-reservation taxation or regulation of Indians is simply that there be no express federal law to 

the contrary, and that the state law be nondiscriminatory.  Mescalero Apache Tribe v. Jones, 411 

U.S. at 148-49. 

It does not follow, however, that discrimination is a non-issue on-reservation.  The 

Supreme Court has expressly recognized that nondiscrimination is a necessary prerequisite to the 

on-reservation application of state law.  “The State may sometimes impose a nondiscriminatory 

tax on non-Indian customers of Indian retailers doing business on the reservation.”  Washington 

v. Confederated Tribes of Colville Indian Reservation (“Colville”), 447 U.S. 134, 151 (1980) 

(emphasis added).  See also Rice v. Rehner, 463 U.S. 713, 720 n.7 (1983).  “[O]il and gas lessees 

operating on Indian reservations were subject to nondiscriminatory state taxation as long as 

Congress did not act affirmatively to pre-empt the state taxes.”  Cotton Petroleum Corp. v. New 

Mexico, 490 U.S. 163, 175 (1989) (emphasis added).   

The Tenth Circuit’s decision in Prairie Band Potawatomi Nation v. Wagnon, 476 F.3d 

818 (10th Cir. 2007), is instructive.  In Prairie Band the court enjoined Kansas officials from 

enforcing Kansas’ motor vehicle and titling laws against persons with a vehicle registered and 

titled under tribal law.  The court held the state’s treatment of vehicles registered under tribal 

law, different from vehicles registered under the laws of other states, unlawfully discriminated 
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against the Nation’s “right to make such regulations vis-à-vis other sovereigns.”  Id. at 823-24.  

In arriving at its holding, the court noted the case did not “merely concern the conduct of Indians 

off-reservation.”  Id. at 823.  Because “motor vehicle titling and registration is a traditional 

government function, … the issue does not concern the location of any individual vehicle or 

residency of any individual driver, but the sovereign right to make equally enforceable and 

equally respected regulations in an arena free of discrimination.”  Id. The dispute arose because 

tribally-registered vehicles intersected with Kansas law in a location where Kansas law applied, 

but it was the Nation itself, as a sovereign legislating within its territory, against whom the state 

discriminated.   

The same pattern exists in this case.  The Tribe has legislated a sales and use tax program 

applicable on its reservation.  When payers of the Tribal tax intersect with the South Dakota use 

tax scheme – in any location where South Dakota has authority to apply its use tax – the State is 

required to give treatment to these taxpayers equal to its treatment of those who have paid sales 

or use tax to other sovereign taxing jurisdictions.  Equal treatment means giving the use tax 

credit to the tribal taxpayer in the same manner the State gives credit to a person who paid sales 

tax to another state.  The failure to do so discriminates against the Tribe vis-à-vis similarly 

situated sovereigns.13 

                                                           
13 In Colville, the Court rejected a claim that Washington was required to give the tribes a credit 
on the amount of tribal cigarette taxes paid, but the facts of that case are distinguishable. Colville 
at 157-58.  The credit argument there was not premised on unequal treatment of the tribal tax in 
comparison with the treatment of similar taxes of other taxing jurisdictions, as it is here.  In 
addition, the Court found that the tribal smokeshops’ business was entirely based on 
“market[ing] an exemption from state taxation to persons who would normally do their business 
elsewhere.”  Id. at 155.  The state’s failure to give a tax credit would deter few, if any, legitimate 
sales.  Id. at 158.  In this case, as the Tribe alleged and will demonstrate, the product of value is 
not a tax exemption, but entertainment, products and services consumed on the reservation 
whose value is generated by the Tribe on the reservation.  See Indian Country, U.S.A., Inc. v. 
State of Oklahoma, 829 F.2d at 986. 
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C. The Tribe’s Fifth Claim is Ripe. 

The State asserts a ripeness argument against the Tribe’s fifth claim.  This claim was ripe 

as soon as the State withheld the Tribe’s licenses to enforce a tax collection and remittance 

requirement with respect to taxes the Tribe alleges are not validly imposed.  As the State asserts 

in its brief, the administrative action which preceded this suit “involve[d] the State seeking to 

sanction the Tribe by not reissuing the alcoholic beverage licenses due to the Tribe’s failure to 

remit use tax as required by state law.”  ECF No. 38 at 13.  As for the specific burdens of 

collecting and remitting, the Tribe has not yet suffered those burdens as well only because it filed 

this lawsuit and obtained the State’s agreement to refrain from further enforcement while the suit 

is pending. 

Briefly, the fifth claim is primarily directed at “the small proportion of transactions that 

may give rise to activity within this State’s taxing authority,” if in fact there are any such 

transactions.  ECF No. 32 ¶ 127.  If a valid tax is imposed, then the State may require the Tribe 

to collect and remit it, but only if the burden is “minimal,” “reasonably necessary as a means of 

preventing fraudulent transactions,” Colville, 447 U.S. at 160, does not “frustrate[] tribal self-

government” or (4) “run[] afoul of any congressional enactment dealing with the affairs of 

reservation Indians,” Moe, 425 U.S. at 483.  The Tribe claims the burdens associated with the 

collection and remittance of such taxes, if any, do not meet these standards. 

Ripeness originates from the Article III requirement that federal courts have jurisdiction 

only over cases and controversies.  Susan B. Anthony List v. Driehaus, 134 S.Ct. 2334, 2341 & 

n.5 (2014).  A claim is unripe “if it rests upon contingent future events that may not occur as 

anticipated, or indeed may not occur at all,” but a plaintiff “need not await the consummation of 

threatened injury to obtain preventive relief.  If the injury is certainly impending, that is enough.”  
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Parrish v. Dayton, 761 F.3d 873, 876 (8th Cir. 2014) (internal quotation marks omitted).  The 

Supreme Court has long held that “where threatened action by government is concerned, we do 

not require a plaintiff to expose himself to liability before bringing suit to challenge the basis for 

the threat—for example, the constitutionality of the law threatened to be enforced.  The 

plaintiff’s own action (or inaction) in failing to violate the law eliminates the imminent threat of 

prosecution, but nonetheless does not eliminate Article III jurisdiction.”  MedImmune, Inc. v. 

Genentech, Inc., 549 U.S. 118, 128-29 (2007) (emphasis original).  Article III and the 

Declaratory Judgment Act in particular do not require a plaintiff who would challenge state law 

to choose between “abandoning his rights or risking prosecution” – the plaintiff need not “bet the 

farm” “as a prerequisite to testing the validity of the law in a suit for injunction.”  Id. at 129.   

Under Moe and Colville, the burden on the Tribe is categorically excessive if the State 

requires collection and remittance of any invalid taxes.  The Tribe alleges the State has done so, 

as a result of which the Tribe lost its liquor licenses, or would have, if not for the State’s 

agreement to maintain the status quo.  This loss, which the Tribe alleges is an unlawful burden, is 

a consummated injury to the Tribe, the claim for which is ripe for adjudication. 

Focusing instead on the specific practical burdens associated with collecting and 

remitting use tax, the State asserts the fifth claim is unripe because it “rests entirely on a 

contingent future event that may not occur as the Tribe anticipates, if at all.”  ECF No. 38 at 28.  

The first contingency the State identifies is the outcome of a legal issue in this case – whether 

and to what extent there is any valid State use tax imposed on nonmember customers of the 

Casino.  Id.  However, Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 383 (1988), 

presented essentially the same circumstances, and the Court was “not troubled.”  Id. at 393.  The 

Court held the booksellers’ pre-enforcement First Amendment challenge to a state law was ripe, 
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despite having been brought before the statute became effective, while the meaning of its key 

provisions was unknown.  See id. at 392-95.  Only once the statute’s meaning was determined 

(not by the federal court, even, but on referral to the state court, id. at 393-97), and only if a 

certain legal conclusion was reached, would it be necessary to adjudicate the plaintiff’s undue 

burden claim.  Yet the plaintiff’s claim was ripe from the outset. 

Here, too, the Tribe’s fifth claim is situated on a branch of the analytical framework in 

Indian tax cases the Court might or might not reach.  Whether the Court gets there depends on 

the facts the parties may bring before the Court and the resulting legal decisions at each step in 

the analysis.  But as in American Booksellers, this does not render the claim premature.  If and 

when the Court arrives at this question, it will be able to adjudicate the claim without awaiting 

any contingent future events.  When the time comes to address the issue, the Court necessarily 

will have decided the only thing that is presently contingent – which, if any, taxes are validly 

imposed.14 

The second “contingent future event” the State identifies is the State’s development of 

“an appropriate mechanism” by which the Tribe would collect any lawful use tax from 

nonmember customers and remit it to the State.  ECF No. 38 at 29.  “Should there one day be a 

tax collection mechanism to consider,” the State says, then the Tribe may claim its requirements 

are unduly burdensome.  Id.  “But here, the quality of the burden cannot be established because 

there currently are no identifiable burdens.”  Id. at 30.  “And the burdens may never come at all.”  

Id. 

                                                           
14 In both Moe and Colville, rather than collecting and remitting the taxes, the Tribes sued for 
declaratory relief.  In both cases the Court first found that some state taxes were validly incurred, 
then analyzed whether the burdens of collection and remission was allowed, even though the 
Tribes had not yet been subjected to those burdens.  Moe, 425 U.S. at 467-68, 482-83; Colville, 
447 U.S. at 139-40, 159-60.  No question of ripeness was present in either case. 
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This is frankly incredible.  We are all here because the State decided the Tribe was 

obligated to collect and remit use tax incurred by nonmembers, and enforced the obligation by 

withholding the Tribe’s alcoholic beverage licenses.  And now the State says no mechanism 

exists, and may never exist, for the Tribe to fulfill this purported obligation.  The Tribe questions 

whether SDCL § 35-2-24 or SDCL Ch. 10-46 can be enforceable if they require the Tribe to 

comply with a non-existent procedure. 

In any case, procedures to collect and remit use taxes do exist, and there is no reason to 

believe the State would not continue to enforce the Tribe’s compliance with them.  The 

procedures are set forth in the State use tax code, its regulations, and an explanatory publication.  

SDCL §§ 10-46-20, -21, -27.1, -28, -43; S.D. Admin. R. 64:04:01:35, 35.03; S.D. Dep’t of 

Revenue, Tribal Tax Facts, May 2014, at 7.15  

Because the State seeks to tax only nonmembers, the collection burden would include 

differentiating sales to members from sales to nonmembers, maintaining a record of all sales 

with documentation of each customer’s Tribal membership status, and remitting the record to the 

State.  Because the State use tax applies only to State residents’ use of goods within the State, see 

SDCL §§ 10-46-2, 10-46-8, the Tribe’s information gathering would have to include 

differentiating between State residents and nonresidents, and somehow ascertaining whether the 

customer expects to use her purchase in South Dakota or out of state.  This alone would impose a 

burden exceeding that of the typical off-reservation retailer, whose collection of sales tax does 

not depend on such distinctions.  The Tribe’s transactions would be slower, its operating costs 

would increase, and its customers would be inconvenienced.  Finally, unless the State is correct 

that all use by the Tribe’s patrons is taxable, regardless of whether it occurs on or off reservation, 

                                                           
15  Available at http://dor.sd.gov/Taxes/Business_Taxes/Publications/PDFs/Tribal0514indd.pdf 
(last visited April 17, 2015). 

Case 4:14-cv-04171-LLP   Document 42   Filed 04/21/15   Page 39 of 48 PageID #: 606



 31 

the Tribe would be required to determine whether each patron will use each of her or purchases 

on the reservation or off, and potentially even have to distinguish between sales of different 

goods to be used on reservation by application of Bracker balancing on a case-by-case basis at 

the point of sale.  Furthermore, state law provides alternate means to ensure the collection of its 

use tax, in the form of direct collection from the consumer, which does not place these burdens 

on the Tribe.  See SDCL §§ 10-46-33, 10-46-34.   

Ripeness considerations do not forbid the Tribe from articulating this theory even though 

the Tribe has so far avoided these particular burdens. 

D. The Tribe Did Not Consent to the Imposition of Illegal Taxes When It 
Obtained State Alcoholic Beverage Licenses. 

The State asserts, without citation to any applicable legal authority, that when the Tribe 

obtained State alcoholic beverage licenses, it consented to every condition the State might 

impose on maintaining the licenses, and therefore the Tribe is barred from objecting to any such 

conditions, even to challenge their validity under federal law.  Such a position is repugnant to 

tribal sovereignty and the federal government’s longstanding policy of promoting Indian 

commerce.   

The State’s consent argument is directed at the Tribe’s eighth claim, which, contrary to 

State’s understanding, does not “presume” the validity of the State tax.  See ECF No. 38 at 31.  

The eighth claim’s allegations are twofold.  First, as to all state tax (including use tax) that is 

invalid under federal law when imposed on reservation activity, the State’s authority under 18 

U.S.C. § 1161 to regulate alcohol does not include the power to convert those invalid taxes into 

valid taxes, just by imposing the taxes at a premises licensed to sell alcohol.  Second, with 

respect to all state tax, whether valid or invalid under federal law, the State’s licensing authority 
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under § 1161 does not include the power to require the Tribe to collect the tax and remit it to the 

State, where the tax is unrelated to the regulation of alcohol.   

The State cannot acquire jurisdiction over reservation matters merely through purported 

consent via license application.  Jurisdiction can only be acquired in compliance with the manner 

prescribed by Congress.  Kennerly v. District Ct. of Ninth Judicial Dist. of Mont., 400 U.S. 423, 

427-29 (1971).  See Rosebud Sioux Tribe v. State of South Dakota, 900 F.2d 1164 (8th Cir. 

1990); Estate of Ducheneaux v. Ducheneaux, --- N.W.2d ----, 2015 WL 1086789, *4 (S.D. Mar. 

11, 2015) (describing State’s lack of jurisdiction over reservation Indians); 25 U.S.C. § 1326 

(special tribal election required to consent to state jurisdiction over criminal offenses and civil 

causes of action). 

The State recites at length the source of its authority to regulate (concurrently with the 

Tribe) alcohol on the reservation, to arrive at the conclusion that, aware of the State’s authority, 

“the Tribe consented and agreed, like all licensees, to follow all the regulations and policies to 

maintain alcoholic beverage licenses.”  ECF No. 38 at 34.  The Tribe’s only choices at that point, 

in the State’s view, were to forego any rights under federal law and surrender to the State’s will, 

face criminal sanctions, or stop selling alcohol.  Id. at 33-34.  But the State points to no state law 

evidencing any waiver of the Tribe’s rights, including the right to judicial review of the 

conditions for licensure, nor any such waiver within the license application itself, and the Tribe 

knows of no such waiver provision.  To the extent the State bases its motion on the Tribe’s 

purported consent to submit to whatever conditions the State sees fit to impose, its motion should 

be denied.  

The State also suggests that, based on § 1161, it may place any restrictions on alcoholic 

beverage licensure it chooses, without acknowledging any limiting principle.  ECF No. 38 at 32-
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35.  Section 1161 is a narrower delegation than the State imagines.  With § 1161, Congress 

delegated to Indian tribes and states, concurrently, a “portion of its own authority ‘to regulate 

Commerce … with the Indian tribes.’”  United States v. Mazurie, 419 U.S. 544, 557 (1975), 

quoting U.S. Const. art I, § 8, cl. 3; see Rice v. Rehner, 463 U.S. at 715.  Specifically, Congress 

“delegated its authority to control the introduction of alcoholic beverages into Indian country[.]”  

Mazurie at 557; see Rice at 715 (Congress delegated authority “to regulate the use and 

distribution of alcoholic beverages in Indian country”).   

Rice, which held § 1161 allows states to license and regulate tribal members’ alcohol 

transactions in Indian country, focused on the specific characteristics of alcohol regulation as it 

related to an Indian tribe’s inherent authority to make its own laws.  Rice at 721-23.  The Court 

contrasted the “narrow context of the regulation of liquor” against other contexts, such as income 

taxation and taxes on cigarettes, finding the tribal and state interests with respect to on-

reservation alcohol “qualitatively different” from taxation, allowing state authority over alcohol 

where taxation is prohibited.  Id. at 723, 724.  The delegation of authority to the State under § 

1161 covers only the control of alcohol, and the rationale for allowing the state to exercise that 

authority over reservation Indians is rooted in, and limited to, the narrow context of alcohol 

regulation.  The State’s assertions that under § 1161 “the Tribe must comply with the state laws 

and regulations,” ECF No. 38 at 32-33, and that § 1161 is not limited to “certain enumerated 

powers,” id. at 34, ignore these limitations inherent in the State’s authority as delegated by 

Congress and interpreted by the Supreme Court. 

The State cites several significantly distinguishable cases for the proposition that it has 

authority to impose use taxes and to require the tribe to collect them as a condition of an alcohol 

license.  ECF No. 38 at 33.  Fort Belknap Indian Community. v. Mazurek simply upheld the 
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state’s right to criminally prosecute in state court individual tribal members who sold alcohol 

without a license.  43 F.3d 428, 430 (9th Cir. 1994).  It did not involve any state regulation 

imposing the payment of general taxes as a condition of licensure.  City of Timberlake v. 

Cheyenne River Sioux Tribe, 10 F.3d 554 (8th Cir. 1993), is likewise inapposite.  The Court in 

that case held that the delegated tribal authority to license alcohol sales in Indian country 

extended to “fee lands owned by non-Indians in non-Indian communities within reservations.”  

Id. at 558.  It did not concern the content of the tribe’s licensing requirements.  Citizen Band of 

Potawatomi Indian Tribe v. Oklahoma Tax Comm’n., 975 F.2d 1459 (10th Cir. 1992) likewise 

was not about tax authority within an alcohol regulation – it was about whether the state’s 

licensing authority extended to the sale of 3.2 beer.  Id. at 1463-64. In Squaxin Island Tribe v. 

Washington, 781 F.2d 715 (9th Cir. 1986), the court upheld state authority to license tribal 

alcohol sales and to tax them, but the tax in that case was on the alcohol itself.  Id. at 717.  The 

alcohol tax was part of the state’s alcohol regulatory scheme, the primary purpose of which was 

not to raise revenue, but to control the sale of alcohol. Id. at 720.  Unlike the Squaxin Island case, 

in this case, the Tribe is not disputing the State’s specific alcohol tax.  See SDCL 35-5-2.   

In non-Indian contexts, federal courts have rejected State efforts to expand their authority 

beyond alcohol control into realms that infringe upon federal sovereignty or exclusive federal 

powers.  United States v. State Tax Commission of Mississippi, 421 U.S. 599, 613-14 (1975); 

Department of Revenue v. James Beam Dist. Co., 377 U.S. 341, 346 (1963); Duckworth v. 

Arkansas, 314 U.S. 390, 398 (1941); Epstein v. Lordi, 261 F.Supp. 921, 941 (D.N.J. 1966), aff’d 

389 U.S. 29, 29 (1967).   

The State has never asserted the Tribe failed to comply with licensing requirements 

aimed at controlling the flow of alcohol outside Indian country, or addressing potential state 
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interests in who possesses alcohol, or even state taxation of alcohol.  See Rice at 724 (state 

alcohol regulation deals with off-reservation “spillover effects”).  The only basis for denying the 

Tribe’s licenses was the failure to collect and remit “all use tax incurred by nonmembers” and 

“any other state tax,” SDCL § 35-2-24, a condition tied only to the State’s general interest in 

collecting revenue and unrelated to any interest in controlling alcohol.  Section 1161’s delegation 

of authority to the State does not include the power to impose its general use taxes, or any other 

tax that does not further the State’s control of alcohol, on the Tribe’s reservation commerce.  

The State’s consent argument also insists § 35-2-24 requires the collection and remittance 

of “validly imposed use tax.”  ECF No. 38 at 34 (emphasis added).  See also id. at 35 (referring 

to “the State’s interest in enforcing its valid use tax,” and asserting the “Tribe subjected itself to 

… remittance of the lawfully imposed use tax”) (emphasis added).  Section 35-2-24 does not 

actually refer to validly imposed use tax.  It requires the Tribe to remit “all use tax incurred by 

nonmembers … and any other state tax.” § 35-2-24.  But it is certainly reasonable to infer a 

qualifier such as valid or lawful.  Without it, § 35-2-24 would require the Tribe to collect and 

remit invalid, unlawful taxes.  The Tribe urged this argument on the Department during the 

agency’s license proceeding, to no avail.  The Hearing Officer’s decision made no effort to 

determine whether any taxes were validly incurred under the Bracker balancing test, generally 

used to evaluate whether a state tax or regulation on a non-Indian for on-reservation activities is 

validly imposed.  See White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144-45 (1980).  

The Department withheld the Tribe’s license without regard to the validity of the taxes under 

Bracker.  If § 35-2-24 were truly applied as if it required the Tribe to collect valid taxes only, 

then the first facet of the Tribe’s eighth claim would be unnecessary.  Thus far, however, that has 

not been the case. 
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Now the State puts a friendlier face on § 35-2-24, in order to equate this case to decisions 

such as Moe, Colville, and Potawatomi, which allow states to ask Tribes for assistance in 

collecting valid state taxes in certain limited circumstances.  Oklahoma Tax Com’n. v. Citizen 

Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 513 (1991); Colville, 447 U.S. at 

159-60; Moe, 425 U.S. at 483.  Still unaddressed, however, is the fundamental question of the 

tax’s validity when imposed on nonmembers at the Casino on the reservation.  The State cannot 

hope to rely on Moe and its progeny until it demonstrates its tax is validly imposed. 

The Tribe did not consent to the total loss of its sovereign and constitutional rights when 

it obtained State liquor licenses, and Congress did not provide the State in § 1161 a secret 

backdoor to full taxing and regulatory jurisdiction over the Tribe’s reservation commerce.  The 

Court should not grant the State’s motion on this basis. 

CONCLUSION 

For the foregoing reasons, the Tribe respectfully asks the Court to deny the State’s 

motion for judgment on the pleadings. 
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Local Rule 7.1(B)(1). 
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brief contains 11,965 words, excluding the cover page, tables, and this certificate. 
 
 

 /s/ Ronald A. Parsons, Jr. 
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REQUEST FOR ORAL ARGUMENT 

Pursuant to D.S.D. LR 7.1(C), the Tribe respectfully requests the Court order oral 

argument. 
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