
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
PUBLIC SERVICE COMPANY OF  
NEW MEXICO, a New Mexico corporation, 
 

Plaintiff, 
 

v.       No. 1:15-cv-00501-JAP-CG 
 

APPROXIMATELY 15.49 ACRES OF LAND  
in McKinley County, New Mexico; 
UNITED STATES OF AMERICA, et al.;  
 

Defendants. 
 
 

PLAINTIFF PUBLIC SERVICE COMPANY OF NEW MEXICO’S 
RESPONSE IN OPPOSITION TO  

DEFENDANT NAVAJO NATION AND 22 DEFENDANTS’ 
MOTION TO DISMISS THE NAVAJO NATION  
AND ALLOTMENT NUMBERS 1160 AND 1392 

 
Plaintiff Public Service Company of New Mexico (“PNM”), by and through its counsel 

of record, Miller Stratvert P.A. (Kirk R. Allen and Stephen B. Waller), hereby submits this 

Response in opposition to the Motion to Dismiss the Navajo Nation and Allotment Numbers 

1160 and 1392 [Doc. 32] (the “Motion”) that was filed on September 4, 2015 by Defendant 

Navajo Nation (hereinafter the “Nation”) and joined by twenty-two individual defendants (the 

“22 Defendants”) pursuant to their Notice filed on September 9, 2015 [Doc. 33].  

I. BACKGROUND REGARDING ALLOTED LANDS. 

A. The Motion concerns two parcels of allotted lands held by the United 
States in trust for individual Indians who own undivided fractional 
interests in those parcels.  
 

On June 13, 2015, PNM filed its Complaint for Condemnation [Doc. 1] seeking 

easements on five different parcels of land referred to as “allotments” or “allotted lands.”  The 
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Navajo Nation claims an interest in only two of these parcels, which are known as Allotment 

1160 and Allotment 1392 and are hereinafter referenced as the “Two Allotments.” 

It is undisputed that the Two Allotments are allotted lands and that the Nation has only 

fractional ownership interests in the Two Allotments—specifically, an approximately 13.6% 

undivided interest in Allotment 1160 and an approximately 0.14% undivided interest in 

Allotment 1392.  See Motion at 2 (referencing the Nation as “a part-owner of [the] two 

allotments”); Navajo Nation’s Answer to Condemnation Complaint, filed August 6, 2015 [Doc. 

23] at ¶ 1 (asserting that PNM seeks easements “through and on several parcels of Navajo 

allotted land, referred to here as ‘allotments’”); id. ¶ 2 (asserting that “[t]he Nation has fractional 

interests in” the Two Allotments and identifying those percentages); id. ¶ 5 (referencing “the 

allotments”).  See also Answer of the United States, filed on August 20, 2015 [Doc. 25] at ¶¶ 8, 

16 (referencing the Two Allotments as “individually Indian owned allotment[s]” and identifying 

the same percentages of the Nation’s fractional interests).  

 Allotted lands, which are also referred to as ‘land allotted in severalty to Indians’ or 

‘lands of individual Indians,’ are the result of a “century-old allotment policy.”  See generally 

Babbitt v. Youpee, 519 U.S. 234, 237 (1997) (summarizing history of allotment policy); Hodel v. 

Irving, 481 U.S. 704, 706-07 (1987) (same); Begay v. Pub. Serv. Co. of N.M., 710 F. Supp. 2d 

1161, 1174 (D.N.M. 2010) (noting that “[i]n Indian law, allotment is a term of art which means a 

parcel of fixed land, taken from a larger, common parcel, granted to an individual”).  The United 

States is the fee owner of allotted lands, and the United States (as trustee) holds such lands in 

trust for the allottees, who are the beneficial owners.  See, e.g., State of Minnesota v. United 

States, 305 U.S. 382, 386 (1939) (hereinafter Minnesota). 
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B. For more than century, 25 U.S.C. § 357 has provided that allotted lands 
may be condemned pursuant to state law. 
 

25 U.S.C. § 357 (hereinafter “Section 357”) was enacted as part of the Act of March 3, 

1901, and it has never been amended.  Section 357 states:  

Lands allotted in severalty to Indians may be condemned for any public purpose 
under the laws of the State or Territory where located in the same manner as land 
owned in fee may be condemned, and the money awarded as damages shall be 
paid to the allottee. 
 
It is long established that the United States, as the fee owner of allotted lands, is an 

indispensable party to condemnation proceedings pursuant to Section 357.  Accordingly, a 

condemnation action pursuant to Section 357 may only be filed in federal district court (rather 

than state court or tribal court), because federal court is the only court in which the United States 

has consented to be sued.  See, e.g., Minnesota, 305 U.S. at 388-89.  However, to the extent that 

the United States might otherwise have sovereign immunity against a condemnation action, 

Section 357 has also been construed as a Congressional waiver of such sovereign immunity.  See 

Town of Okemah, Okl. v. United States, 140 F.2d 963, 965 (10th Cir. 1944) (“Section 357 . . . by 

authorizing condemnation, conferred by implication permission to sue the United States.”); 

Jachetta v. United States, 653 F.3d 898, 907 (9th Cir. 2011) (“Because § 357 permits 

condemnation actions that cannot effectively proceed absent the United States, § 357 waives the 

government’s sovereign immunity.” (citing Minnesota, 305 U.S. at 388)). 

Furthermore, in the Tenth Circuit, a condemnor may initiate and maintain a 

condemnation action against allotted lands without the consent of individual Indians, tribes, or 

the Secretary of the Interior (the “Secretary”).  See Yellowfish v. City of Stillwater, 691 F.2d 926, 

927 (10th Cir. 1982), cert. denied, 461 U.S. 927 (1983).  
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C. The Congressional authorization to condemn allotted lands pursuant to 
Section 357 is separate and independent from the 1948 Act authorizing 
the Secretary to grant rights-of-way on both allotted lands and tribal 
trust lands.  
 

In the Act of February 5, 1948 (the “1948 Act”), Congress authorized the Secretary to 

grant rights-of-way with the consent of Indian allottees.  See Yellowfish, 691 F.2d at 927.  These 

statutory provisions have been codified in the United States Code, Title 25, Chapter 8, as 25 

U.S.C. §§ 323-328 (hereinafter “Sections 323-328”).  Sections 323-328 apply to both (a) land 

held in trust by the United States for Indian tribes and (b) land held in trust by the United States 

for individual Indians—that is, allotted lands.  The grant of a right-of-way across lands belonging 

to a tribe requires “the consent of the proper tribal officials,” while the grant of a right-of-way 

across allotted lands instead requires the consent of a majority of the interests in such lands, 

subject to certain exceptions.  See 25 U.S.C. § 324.  In each case, compensation must be paid in 

an amount the Secretary finds to be just.  See 25 U.S.C. § 325.  

25 U.S.C. § 328 provides that the Secretary may prescribe regulations to administer 

Sections 323-328.  Such regulations are set forth in the Code of Federal Regulations, Title 25, 

Chapter I, Subchapter H, Part 169, specifically 25 C.F.R. §§ 169.1 to 169.28 (hereinafter the 

“Part 169 Regulations”).   See 25 C.F.R. § 169.1 (referencing Sections 323-328 as statutory 

authority); § 169.2(a) (stating that the Part 169 Regulations prescribe how rights-of way across 

“tribal land, individually owned land and Government owned land may be granted” (emphasis 

added)).  Neither Sections 323-328 nor the Part 169 regulations mention Section 357 or the topic 

of condemnation at all, other than (i) referencing a February 1902 condemnation statute specific 

to railroads (see 25 C.F.R. § 169.24(c)) and (ii) requiring that Bureau of Indian Affairs officials 

promptly report information about any pending condemnation action to appropriate Interior 
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Department officials “so that action may be taken to safeguard the interests of the Indians” (see 

25 C.F.R. § 169.21).   

 The Tenth Circuit has previously held that Sections 323-328 and Section 357 provide 

independent, alternative procedures under which a right of way may be obtained.  See Yellowfish, 

691 F.2d at 930 (finding that “[S]ection 357 and the 1948 Act can be harmonized” and they 

“provide alternative methods for a state-authorized condemnor to obtain a right-of-way over 

allotted lands”).  In particular, the Tenth Circuit rejected the argument that the 1948 Act 

constituted an implied repeal of Section 357.  See id. at 930-31.   

D. The Indian Land Consolidation Act did not address the subject of 
condemnation and did not create any mechanism for transforming 
allotted lands into tribally-owned lands.  
 

The United States Supreme Court has explained that the allotment policy, coupled with 

the passage of time and generations, led to the increasing “fractionation” of individual Indian 

interests in allotted lands.  As one example, the Court described a single 40-acre parcel that had a 

total of 439 fractional-interest owners.  See Hodel, 481 U.S. at 713.  To ameliorate these issues, 

the Indian Land Consolidation Act (“ILCA”), P.L. 97-459, 96 Stat. 2515, was enacted on 

January 12, 1983 and became effective immediately.  See Hodel, 481 U.S. at 709.  The ILCA, 

which is currently codified as United States Code, Title 25, Chapter 24, Sections 2201 to 2221, 

created mechanisms by which a tribe could acquire fractional interests in allotted lands through 

fair-market purchases, limitations on devise or decent of fractional interests to non-members of 

the tribe, and escheat (to the tribe) of certain fractional interests of less than two percent.   See 

generally 25 U.S.C. §§ 2204-2205. 

Congress amended the ILCA in 2000 to authorize the Secretary to purchase fractional 

interests in allotted lands and hold such interests in trust for the tribal government with 
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jurisdiction over the allotted lands involved.  See 25 U.S.C. § 2212(a)(1), (a)(3), and (d) 

(appropriating hundreds of millions of dollars to purchase fractional interests).  As amended, the 

ILCA specifies that an Indian tribe “receiving a fractional interest” is a “tenant in common with 

the other owners” of such lands.  See 25 U.S.C. § 2213(a).  

The ILCA provides that title to any land acquired by any Indian or Indian tribe pursuant 

to the ILCA is taken in trust by the United States for that Indian or Indian tribe.  25 U.S.C. § 

2209.  The ILCA expressly recognizes that the owners of allotted lands, as tenants in common, 

may (a) lease their interest, (b) sell the resources, (c) consent to the granting of rights-of-way, or 

(d) engage in any other authorized transaction affecting the land, even if an Indian tribe owns a 

fractional interest but does not consent to such transaction.  See 25 U.S.C. § 2213(a) and (c)(2) 

(stating that the Indian tribe “shall not be treated as being a party to the lease or agreement” and 

that “[n]othing in this section (or in the lease or agreement) shall be construed to affect the 

sovereignty of the Indian tribe”); see also 25 U.S.C. § 2218(d)(2)(B) (similar provisions).  25 

U.S.C. §§ 2213 and 2218 recognize that an Indian tribe’s sovereignty is not implicated by the 

existence of a Secretary-approved transaction that affects allotted lands, even if the Indian tribe 

did not consent to such transaction.      

No portion of the ILCA, even as amended, makes any mention of Section 357 or 

condemnation.  Moreover, no portion of the ILCA purports to change the legal character of any 

parcel from allotted land to any other type of land (such as tribal trust land) as a result of an 

Indian tribe’s acquisition of a fractional interest.  To the contrary, the ILCA’s reference to an 

Indian tribe and other allottees as “tenants in common” indicates a Congressional understanding 

that an Indian tribe that acquires a fractional interest is, in substance, only stepping into the shoes 

of an allottee.  
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II. ARGUMENT. 

A. Congress has abrogated any tribal sovereign immunity against a 
condemnation action involving allotted lands.  
 
1. The plain language of Section 357 provides that allotted lands may be 

condemned.  
 

For more than a century, Section 357 has provided that allotted lands “may be 

condemned for any public purpose under the laws of the State or Territory where located in the 

same manner as land owned in fee may be condemned . . . .”  The plain meaning of Section 357 

is that if a particular parcel is allotted land, it may be condemned regardless of which persons or 

entities own fractional interests in such parcel.  See United States v. Clarke, 445 U.S. 253, 254 

(applying the “admittedly old-fashioned but nonetheless still entirely appropriate ‘plain meaning’ 

canon of statutory construction” to interpret Section 357).  Cf. Nebraska Pub. Power Dist. v. 

100.95 Acres of Land in Thurston Cnty., Hiram Grant, 719 F.2d 956, 961 (8th Cir. 1983) (“We 

cannot ignore the plain meaning of the statute, which provides simply for condemnation of 

‘allotted land’ without regard to its location.”).   

2. The enactment and amendment of ILCA, without any modification to 
Section 357, evidences Congressional intent to abrogate sovereign 
immunity against condemnation actions affecting allotted lands.   

Even if this Court finds that the plain language of Section 357 is not enough to show 

Congressional abrogation of tribal sovereign immunity against condemnation of allotted lands, 

the history of Section 357 relative to the ILCA (as amended) shows that Congress intended to 

abrogate any such sovereign immunity.  

First, the United States Supreme Court has found that Section 357 implicitly waived the 

sovereign immunity of the United States against condemnation of allotted lands in federal court.   

See, e.g., Minnesota, 305 U.S. at 388-89.  It stands to reason that such implicit waiver or 

abrogation, which applies to the United States as fee owner and trustee for the beneficial owners, 
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would also extend to the sovereign immunity of any tribe that later became such a beneficial 

owner through its acquisition of fractional interests in allotted lands.  

Second, the continuing lack of any amendment to Section 357 for more than a century 

indicates that Congress also intended Section 357 to constitute an abrogation of tribal sovereign 

immunity.  In particular, the 2000 amendments to ILCA describe a tribe as being a “tenant in 

common with the other owners of” allotted lands and include provisions recognizing that if the 

Secretary approves a particular transaction (affecting an allotment in which a tribe holds a 

fractional interest) but the tribe does not consent to that transaction, then the tribe would “not be 

treated as being a party to the lease or agreement” and that “[n]othing in this section (or in the 

lease or agreement) shall be construed to affect the sovereignty of the Indian tribe.”  See 25 

U.S.C. §§ 2213(a) and –(c)(2); see also 25 U.S.C. § 2218(d)(2)(B).  Congress thus explicitly 

recognized that a tribe’s acquisition of a fractional interest in a particular allotment would not 

give the tribe (a) a veto over the proposed use of that allotment or (b) any influence 

disproportionate to the tribe’s percentage of interest in that particular allotment.  In light of that 

recognition in the ILCA as amended, it is clear that Congress directed that the Secretary’s own 

grant of lease, agreement, or right of way pursuant to Sections 323-328 “shall not be construed to 

affect the sovereignty” of a tribe even if the tribe objects to such grant.  By enacting those ILCA 

amendments while leaving Section 357 untouched, Congress apparently understood that (a) 

Section 357 already operated as a waiver or abrogation of tribal sovereign immunity against 

condemnation of allotted lands, or (b) a tribe’s acquisition of fractional interests pursuant to 

ICLA would necessarily constitute the tribe’s own waiver of any sovereign immunity against 

condemnation of allotted lands.  Cf. United States v. Pend Oreille Cnty. Pub. Util. Dist. No. 1, 

No. CIV 80-116 RMB, 1995 WL 17198637, at *6 (E.D. Wash. July 24, 1995) (“The fact that 
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Congress had not amended or repealed section 357 establishes its intent to allow condemnation 

actions to proceed against allotted lands.”), aff’d, 135 F.3d 602 (9th Cir. 1998). 

Third, The Tenth Circuit explained more than seventy years ago that Section 357 is “a 

special statute applying only to condemnation proceedings” and that “[w]here there are two 

statutes upon the same subject, the earlier being special and the later general, unless there is an 

express repeal or an absolute incompatibility, the presumption is that the special is intended to 

remain in force as an exception to the general.”  Town of Okemah, 140 F.2d at 965.  Under this 

analysis, Section 357’s special authorization to condemn allotted lands in federal court remains 

in full force as an exception to any sovereign-immunity claims that might arise as a result of the 

enactment of the general ILCA statute and a tribe’s subsequent acquisition of fractional interests 

in allotted lands pursuant to the ILCA.   

Fourth, in situations where a tribe owns property that is located within a State (that is, 

outside the boundaries of a reservation), it has been recognized that such tribally-owned property 

is subject to condemnation pursuant to state law.  For example, the land at issue in Oneida Tribe 

of Indians of Wisconsin v. Village of Hobart, Wisconsin, 542 F. Supp. 2d 908 (E.D. Wis. 2008), 

was originally part of a reservation; had been allotted to individual Indians; subsequently “fell 

out of Indian ownership” (when title was lawfully passed to non-Indians); and was later 

repurchased by the tribe on the open market.  See generally id. at 912.  The Village initiated a 

state-court action to condemn the subject land.  The tribe, claiming that it was immune from suit, 

sought declaratory relief in federal court.  Noting that “[l]and is either exempt from state law, or 

it is not[,]” the United States District Court for the Eastern District of Wisconsin concluded that 

the United States’ prior grant of fee patents in the land (that is, patents converting the land from 

allotted-land status to privately-owned land) had removed all federal protections for that land, so 
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the land was now subject to condemnation under state law, irrespective of the tribe’s claimed 

sovereign immunity.  See id. at 922-23; cf. id. at 921 (finding that in light of “the immunity that 

tribes enjoy” against a suit for unpaid property taxes, “it hardly makes sense to permit taxation 

while at the same time prohibiting the only means of collecting such taxes” via foreclosure for 

nonpayment).  This holding—that a tribe’s purchase of land does not provide a sovereign-

immunity shield against the condemnation of that land—supports a finding in the instant case 

that the Two Allotments are not exempt from Section 357. 

Fifth, although the ILCA as amended contemplates that Indian tribes will be the primary 

acquirers of fractional interests in allotted lands, the ILCA also provides that individual Indians 

may also acquire such fractional interests if the tribe consents.  See 25 U.S.C. § 2212(c) (titled 

“Sale of interest to Indian landowners”).  As an illustration, nothing in the ILCA appears to 

prohibit the Nation from transferring to an individual Indian the Nation’s current 1/720th (or 

approximately 0.14%) interest in Allotment 1392, and such a transfer to an individual Indian 

would obviate the Nation’s assertion that Allotment 1392 is immune from condemnation.  The 

ILCA’s authorization for the transfer of fractional interests from individual Indians to a tribe, as 

well as from one individual Indian to another or from a tribe to an individual Indian, further 

evidences Congressional intent that a tribe’s fractional interest in any particular allotment, at any 

particular time, is not a basis for tribal immunity from a condemnation action brought under 

Section 357.    
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B. In the alternative, the Nation has waived any sovereign immunity against 
a condemnation action involving the Two Allotments in which the Nation 
acquired a fractional interest pursuant to ILCA.   
 

Even if this Court finds that Congress has not abrogated tribal sovereign immunity 

against condemnation of allotted lands, the Court should find that the Nation itself waived any 

claim to sovereign immunity against condemnation of allotted lands.  

As stated earlier, Section 357 has been in effect since 1901 without amendment, and 

Section 357 was established law at the time that the Nation acquired its fractional interests in the 

Two Allotments.  The Nation therefore had constructive notice that (a) allotted lands were 

subject to condemnation pursuant to Section 357 and (b) no statute, regulation, or court decision1 

had ever stated that Section 357 could not be used to condemn allotted lands in which a tribe 

held a fractional interest.  Thus, by the Nation’s act of acquiring fractional interests in the Two 

Allotments, the Nation itself waived any otherwise-applicable sovereign immunity against an 

action to condemn such allotted land in pursuant to Section 357.  

                                                 
1 In its Answer [Doc. 23] to PNM’s Complaint for Condemnation, the Nation cited to Part II of the Eighth 

Circuit’s decision in Nebraska Pub. Power Dist. v. 100.95 Acres of Land in Thurston Cnty., Hiram Grant, 719 F.2d 
956 (8th Cir. 1983) (hereinafter Nebraska) to support the proposition that the Nation’s interest in the Two 
Allotments “means that the parcels are ‘tribal land’ under 25 C.F.R. § 169.1(d), requiring tribal consent to the 
easement under 25 U.S.C. § 324” and that “[a]s ‘tribal land,’ 25 U.S.C. § 357 does not apply.”  The Nation does not 
raise this argument or cite Nebraska in its Motion and therefore PNM does not address such argument in this 
Response.   To the extent the Nation may present Nebraska or a “tribal land”-based argument in its Reply, PNM will 
seek leave to file a Surreply on that new issue.   

 
To the extent this Court itself may locate and consider Part II of the Nebraska decision, PNM respectfully 

notes that Part II of Nebraska  should not guide this Court’s analysis because, among other things, (a) the transfer at 
issue in Part II of Nebraska occurred prior to the 1983 enactment of the ILCA; (b) the referenced 25 C.F.R. § 169.1, 
which is titled “Definitions,” expressly states that its defined terms are “As used in this [P]art 169” rather than 
generally applicable; and likewise (c) the Eighth Circuit erroneously relied on the Part 169 Regulations 
(promulgated under the authority of Sections 323-328) when interpreting Section 357.  
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C. If the Court finds that the Nation’s sovereign immunity has been 
abrogated by Congress or waived by the Nation in connection with the 
Two Allotments, then the Court may deny the Motion even without 
reaching any Rule 19 analysis.  

The Motion is premised on the Nation’s assertion that it has sovereign immunity against 

this condemnation lawsuit brought in federal court.  If the Court finds that Congress has 

abrogated such sovereign immunity or that the Nation itself has waived any such immunity by 

acquiring fractional interests in the Two Allotments, that is sufficient to deny the Motion without 

undertaking a Rule 19 analysis.  See Kiowa Tribe of Oklahoma v. Mfg. Technologies, Inc., 523 

U.S. 751, 754 (stating that “[a]s a matter of federal law, an Indian tribe is subject to suit only 

where Congress has authorized the suit or the tribe has waived its immunity”).  

D. Even if this Court finds that the Nation remains immune from suit in this 
condemnation action, the Court should find that this condemnation 
action should proceed in the Nation’s absence pursuant to Rule 19.  

 
1. If the Nation is found to be immune from suit in this matter, the Court 

should conduct a three-step Rule 19 analysis to determine whether or not 
the Nation’s absence requires dismissal of this matter.  

 
The Tenth Circuit has explained that “a finding of indispensability under Fed. R. Civ. P. 

19(b) has three parts.”  The first step is to determine whether a prospective party is “required to 

be joined” under Rule 19(a).  The second step is to determine whether the required party can or 

cannot feasibly be joined.  If it is determined a party is required but cannot feasibly be joined, 

then the third step is to determine whether that required party is “so important to the action that 

the action cannot ‘in equity and good conscience’ proceed in that party’s absence.  See N. 

Arapaho Tribe v. Harnsberger, 697 F.3d 1272, 1278 (10th Cir. 2012) (hereinafter Harnsberger), 

quoting Fed. R. Civ. P. 19(b).   

For the reasons presented below, the Court should find that the Nation is not 

indispensable to this action.  First, the Nation is not required to be joined as a defendant.  
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Second, even if the Court finds that the Nation is required but cannot be joined because of 

sovereign immunity, this action should proceed without the Nation.  

2. The Nation is not required to be joined in this matter.  

For purposes of the first step of the Rule 19 analysis, a party is “necessary” or “required”2 

if (1) in the party’s absence complete relief cannot be accorded among those already parties, or 

(2) the party claims an interest relating to the subject of the action and is so situated that the 

disposition of the action in the party’s absence may (i) as a practical matter impair or impede the 

party’s ability to protect that interest or (ii) leave any of the existing parties subject to a 

substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of 

that interest.  See Harnsberger, 697 F.3d at 1278, quoting Fed. R. Civ. P. 19(a).  Under this 

analysis, the Nation is not a required party because the Nation does not satisfy any of the prongs 

of the Rule 19(a) analysis.  

a. Even if the Nation is absent from these proceedings, complete 
relief can be accorded among those who are already parties.  

 
This condemnation proceeding pursuant to Section 357 and Rule 71.1 has essentially two 

stages.  The first stage is to determine whether PNM has the authority to condemn the requested 

easements under state law.  If the first stage results in a finding that PNM has such authority, 

then the second stage is to determine the amount of compensation to be paid by PNM for the 

condemned easements.  

For these allotted lands having multiple owners of undivided fractional interests (that is, 

each owner having a fractional interest in the whole “footprint” of a particular Allotment), the 

total amount of compensation to be paid for the easements is determined on a whole-Allotment 

                                                 
2 The Tenth Circuit has explained that following the 2007 amendments to the Federal Rules of Civil Procedure, (a) 
the terms “required” and “necessary” are used interchangeably and (b) the word “indispensable” does not appear in 
the text of Rule 19(b) but it is still used to denote a required party in whose absence the action cannot proceed.  See 
N. Arapaho Tribe v. Harnsberger, 697 F.3d 1272, 1278 n.3 (10th Cir. 2012). 
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basis.  The award of compensation would be paid to the United States in its capacity as the fee 

owner and trustee for the beneficial owners, and the United States would then allocate the 

condemnation proceeds among the fractional-interest owners in proportion to their respective 

fractional interests.  Thus, the condemnation award for the requested easements on the Two 

Allotments will be determined irrespective of whether the Nation, or any other particular 

fractional-interest owner, participates in this case.  Therefore, complete relief can be accorded 

among all parties including (a) PNM, which would obtain the desired easements, and (b) all 

fractional-interest owners (both participating and non-participating), for whom compensation 

funds would be paid to the United States as trustee pending further distribution by the United 

States.   

As an illustration, if PNM had succeeded (even without the consent of the Nation) in 

obtaining sufficient allottee consent for easements to be granted by the Secretary pursuant to 

Sections 323-328 (as an alternative to this Section 357 condemnation action), and if it were 

assumed for purposes of this illustration that the Nation’s fractional interest was not subject to 

any lien by the United States, then the amount paid by PNM for that grant of easement would be 

paid to the United States, and the Nation would be entitled to a portion of that payment based on 

the Nation’s “portion of [its] undivided interest in [that] allotted land” even though the Nation 

would still not be considered a party to the easement agreement.  See 25 U.S.C. § 2213(c)(2).  In 

the instant case, if the matter proceeds and an overall condemnation award is determined for each 

of the Two Allotments, the Nation would likewise be entitled to its portion of the award even 

though the Nation does not consent to this condemnation action.   

In short, the continuation of this matter would achieve the necessary “complete relief” 

among all parties other than the Nation.  Moreover, while this factor set forth in Rule 19(a)(1)(A) 
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considers only the relief available among the existing parties and is independent of the question 

of whether relief is available to the absent party (see Makah Indian Tribe v. Verity, 910 F.2d 555, 

558 (9th Cir. 1990)), PNM’s payment of a condemnation award to the United States would still 

provide the absent Nation with adequate monetary relief in the form of the Nation’s 

proportionate share of any condemnation award.  Accordingly, the Nation has not shown that it 

satisfies the factor set forth in Rule 19(a)(1)(A). 

b. Disposition of this matter in the Nation’s absence would not impair 
or impede the Nation’s ability to protect its interest in the Two 
Allotments. 

  
As noted in Part I(A) above, each of the Two Allotments is owned by the United States as 

trustee for the beneficial owners including individual Indians and the Nation.  The United States 

therefore has a fiduciary duty to all of those beneficial owners.  Cf. 25 C.F.R. § 169.21 (requiring 

immediate report to the Interior Department of a pending condemnation action “so that action 

may be taken to safeguard the interests of the Indians”).      

In analyzing the factor set forth in Rule 19(a)(1)(B)(i), the Tenth Circuit has noted that 

“in some cases the interests of the absent person are so aligned with those of one or more parties 

that the absent person’s interests are, as a practical matter, protected.”  See Davis ex rel. Davis v. 

United States, 343 F.3d 1282, 1291-92 (10th Cir. 2003) (hereinafter Davis II).  This matter is 

precisely such a case, because in a condemnation matter involving allotted or restricted lands 

“the interest of the United States continues throughout the condemnation proceedings and 

extends to what shall be done with the proceeds.”  Pend Oreille Cnty., 1995 WL 17198637, at 

*6.  Moreover, the Tenth Circuit has separately held that in this Circuit a condemnation action 

pursuant to Section 357 may proceed, even without Secretarial consent, because “Congress has 

already weighed the Indians’ interest and ‘undoubtedly Congress considered the safeguards 
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available in federal judicial proceedings (under section 357) to be sufficient[.]’”   See Yellowfish, 

691 F.2d at 931, quoting Transok Pipeline Co. v. Darks, 565 F.2d 1150, 1153 (10th Cir. 1977). 

“The United States may adequately represent an Indian tribe unless there is a conflict 

between the United States and the tribe.”  Makah, 910 F.2d at 558.  The Nation’s Motion does 

not allege, let alone show, that there is any such conflict or that United States would not 

adequately represent the Nation’s interests in the Two Allotments.  See Cassidy v. United States, 

875 F. Supp. 1438, 1445 (E.D. Wash. 1994) (finding that absent Tribes were not necessary 

parties, and at noting that the plaintiffs “have failed to allege any reason why the United States 

would not adequately represent the [absent] Tribes, nor is there any apparent actual or potential 

conflict between the United States’ interests and those of the [absent] Tribes”).  This Court 

should therefore find that as a matter of law, the Nation’s fractional interests in the Two 

Allotments will be protected by (a) the United States, as trustee and (b) the judicial proceedings 

in this matter, even if the Nation remains absent from this litigation.  See Yellowfish, 691 F.2d at 

931 (finding that in light of “the clear intent of congressional policy as manifested in [S]ection 

357,” the United States did not breach its trust by merely supporting and carrying out that policy, 

and the United States was “not required to make a showing that its position is in the Indians’ best 

interest”).  In turn, the United States’ protection of the Nation’s interests in this judicial 

proceeding compels the conclusion that the Nation is not a required party to this condemnation 

action.   See Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338, 1351 (D.C. Cir. 1996), 

amended (Aug. 6, 1996) (noting, in the context of a “fixed fund” in which beneficiaries may 

have a protectable interest, that “[i]f the nonparties’ interests are adequately represented by a 

party, the suit will not impede or impair the nonparties’ interests, and therefore the nonparties 
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will not be considered ‘necessary.’”); Cassidy, 875 F. Supp. at 1445.  Accordingly, the Nation 

has not shown that it satisfies the factor set forth in Rule 19(a)(1)(B)(i). 

c. Disposition of this matter in the Nation’s absence would not leave 
any other existing party subject to a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason of 
the claimed interest of the Nation.  

As described in Part II(D)(2)(a) above, any amount paid by PNM in this matter for the 

condemnation of the requested easements would be paid directly to the United States, which in 

turn would distribute proceeds to or on behalf of the beneficial owners of record including the 

Nation.  As a matter of law, the Court’s grant of PNM’s request for condemnation would not 

leave any party (whether present or absent) subject to any substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations by reason of the Nation’s claimed fractional 

interest in the Two Allotments.  To the contrary, the conclusion of this condemnation action 

would provide complete relief consisting of (a) the Court’s grant to PNM of the requested 

easements, and (b) PNM’s payment of the entire condemnation award to the United States for 

further distribution to all beneficial owners of the Two Allotments.   

Moreover, the Nation’s Motion does not make any allegation or showing that the disposal 

of this action in the Nation’s absence would leave an existing party subject to a substantial risk 

of incurring double, multiple, or otherwise inconsistent obligations because of the Navajo 

Nation’s interest in the Two Allotments.   Accordingly, the Nation has not shown that it satisfies 

the factor set forth in Rule 19(a)(1)(B)(ii). 

d. The Nation has failed to satisfy any of the Rule 19(a)(1) factors, 
therefore the Court should find that as a matter of law the Nation is 
not a required party to this condemnation action.  

As shown in Part II(D)(2)(a) through (c) above, the Nation has not satisfied any of the 

Rule 19(a)(1) factors necessary to support a finding that the Nation’s presence is required in this 
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condemnation proceeding.  Thus, even if the Court finds that the Nation is immune from suit in 

this matter, the Court should also find that the Nation is not a required party and should deny the 

Motion on that basis, even without commencing any analysis pursuant to Rule 19(b).  See 

Cassidy, 875 F. Supp. At 1445-46 (denying tribes’ motion to dismiss for failure to join 

indispensable parties because “[h]aving concluded that the [t]ribes are not ‘necessary’ parties 

under Rule 19(a), they cannot be indispensable parties under Rule 19(b)” (quoting Makah, 910 

F.2d at 559)). 

2. Even if the Court finds that the Nation is a required party that cannot be 
joined, the Court should find that this matter should proceed even in the 
Nation’s absence pursuant to Rule 19(b).  

If a particular person or entity is found to be a required party pursuant to Rule 19(a), it is 

then necessary for the Court to examine the Rule 19(b) factors to determine whether, in equity 

and good conscience, the action should proceed among the existing parties or should be 

dismissed.  See Fed. R. Civ. P. 19(b); see also, e.g., Harnsberger, 697 F.3d at 1279.   

The Nation’s Motion cites Enterprise Management Consultants, Inc. v. United States ex. 

rel. Hodel, 883 F.2d 890, 894 (10th Cir. 1989), for the propositions that “countervailing 

considerations override the factors in Rule 19(b)” and that “there is very little room for balancing 

of other factors set out in Rule 19(b), because immunity may be viewed as one of those interests 

compelling by themselves.”  See Motion at 5-6.  However, the Tenth Circuit has explained that 

its comments to that effect in Enterprise Management “were dicta” and that sovereign immunity 

“do[es] not abrogate the application of Rule 19(b), whose factors this court has applied to Indian 

tribes in several cases.”  See Davis v. United States, 192 F.3d 951, 960 (10th Cir. 1999) 

(hereinafter Davis I).  Thus, if the Court finds the Nation immune from suit, the Court should 

proceed with a full Rule 19(b) analysis and find that for the reasons presented below the Nation 

is not indispensable to this litigation. 
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a. A judgment of condemnation in the Nation’s absence would not be 
prejudicial to the Nation or to any existing parties.  

 
The Tenth Circuit has explained that “[t]his prejudice test” set forth in Rule 19(b)(1) is 

“essentially the same as the inquiry under Rule 19(a)(2)(i) into whether continuing the action 

without a person will, as a practical matter, impair that person’s ability to protect his interest 

relating to the subject of the lawsuit.”  Harnsberger, 697 F.3d at 1282.  As described in Part 

II(D)(2)(a) above regarding the Rule 19(a)(2)(i) factor, federal law already provides the 

Secretary with the authority to enter into transactions affecting the Two Allotments—and to 

compensate the Nation in proportion to its fractional interests—even if the Nation does not 

consent to such transactions.  In the instant case, the Court’s judgment of condemnation in favor 

of PNM would similarly result in the Nation and all other beneficial owners receiving their 

respective proportionate shares of the overall condemnation award.   

Furthermore, the Nation and all other beneficial owners have only undivided fractional 

interests in particular Allotments, with no such beneficial owner having any greater claim over 

any specific portion of each Allotment.  Put another way, the Nation and each other beneficial 

owner of a particular Allotment have the right to a share of the financial benefits of the uses of 

that Allotment, but do not (by virtue of the fractional-interest itself) have a right to use that 

Allotment in any manner not authorized by the Secretary.  Moreover, while a judgment of 

condemnation would grant PNM its requested easements and provide just compensation for the 

taking of those easements, a judgment of condemnation would not affect the Nation’s or any 

other beneficial owners’ continuing fractional interest in either of the Two Allotments—that is, 

the Nation would fully retain its approximately 13.6% undivided interest in Allotment 1160 and 

its approximately 0.14% undivided interest in Allotment 1392.  Thus, the interests of the Nation 

in the Two Allotments would not be prejudiced by the Nation’s absence from these proceedings, 
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just as the Nation’s interests would not be prejudiced by the Secretary’s grant of easements 

(pursuant to Sections 323-328) over the Nation’s objection.  

b. Any purported prejudice to the Nation or any other party can be 
avoided. 

 
As described in Part II(D)(2)(a) above, a hypothetical situation involving a right-of-way 

granted by the Secretary pursuant to Sections 323-328 would result in the Nation receiving its 

proportionate interest in any payments received by the United States for that transaction, whether 

or not the Nation consented to such transaction.  In the instant condemnation case brought under 

Section 357, the provisions of Sections 323-328 regarding distribution of proceeds are not 

expressly applicable.  However, this Court’s judgment of condemnation could include 

appropriate provisions specifying that the Nation is to be awarded its proportionate share of any 

condemnation award—specifically, approximately 13.6% of the overall condemnation award for 

Allotment 1160 and approximately 0.14% of the overall condemnation award for Allotment 

1392—to ensure that the Nation’s status as a non-party does not cause the Nation to receive its 

proportionate shares any later than other beneficial owners who remain parties to this matter.  

c. A judgment of condemnation in the Nation’s absence would be 
adequate.  
 

The Tenth Circuit has explained that this factor of the Rule 19(b) analysis “is intended to 

address the adequacy of the dispute’s resolution” and that “[t]he concern underlying this factor is 

not the plaintiff’s interest ‘but that of the courts and the public in complete, consistent, and 

efficient settlement of controversies,’ that is, the ‘public stake in settling disputes by wholes, 

whenever possible.’”  Davis II, 343 F.3d at 1293.  In the instant case, permitting this litigation to 

proceed to a judgment of condemnation would wholly settle this matter involving PNM’s request 
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for easements on the Two Allotments pursuant to Section 357.3  This factor therefore weighs in 

favor of a finding that the Nation is not indispensable to this litigation.  

d. PNM would have no adequate remedy if this action is dismissed 
for nonjoinder of the Nation.  

 
As described in Part I(B) above, the indispensability of the United States to a 

condemnation action brought under Section 357 means that this action can be brought only in 

federal court, rather than in tribal court or state court.  Dismissal of PNM’s Complaint for 

Condemnation would leave PNM with no adequate remedy to exercise the rights provided by 

Section 357 and its incorporated eminent domain law of New Mexico.  This factor therefore 

weighs in favor of not dismissing the Complaint for Condemnation.   

e. The Court may consider factors beyond the four factors 
enumerated in Rule 19(b)(1)–(4), and as a matter of equity and 
good conscience this matter should proceed among the existing 
parties even if the Nation is absent.  

More than twenty-eight years ago, the United States Supreme Court recognized “the 

problem of extreme fractionation of” allotted lands and described one reservation where 

“[f]orty-acre tracts . . . , leasing for about $1,000 annually, are commonly subdivided into 

hundreds of undivided interests, many of which generate only pennies a year in rent.”  See 

Hodel, 481 U.S. at 712.  If the position stated in the Nation’s Motion were to be adopted and 

upheld by the federal courts, it would mean that a tribe’s acquisition of even a single fractional 

interest that “generate[s] only pennies a year in rent” would be sufficient to wholly bar the use 

of Section 357 to condemn the affected allotment (or portion thereof) for a public purpose, 

irrespective of whether such condemnation action was initiated by a public utility (such as 
                                                 
3 To the extent the Nation may contend that the disposition of PNM’s Complaint for Condemnation would not 
dispose of the Nation’s (or any other beneficial owner’s) potential counterclaims against PNM, PNM respectfully 
notes that for the reasons stated in PNM’s Motion to Dismiss Counterclaim [Doc. 37], Rule 71.1 prohibits any such 
counterclaims in this condemnation action.  The Court should find that disposition of PNM’s Complaint for 
Condemnation would be “adequate” for purposes of the Rule 19(b)(3) factor, irrespective of—and without prejudice 
to—the ability of the Nation or any other beneficial owner to bring other claims in a separate action.   

Case 1:15-cv-00501-JAP-CG   Document 39   Filed 09/18/15   Page 21 of 25



22 
 

PNM) or by a State itself (such as the State of New Mexico condemning rights-of-way for the 

construction or expansion of highways through areas that include allotted lands).   

Not only would that be an absurd and illogical result in itself, but the Nation’s position 

is made still more problematic by the fact that the Bureau of Indian Affairs has already 

commenced efforts to spend $1.9 billion to purchase fractional interests from individual 

allottees, on a willing-seller basis, so that such fractional interests can be held in trust by the 

United States for the benefit of Indian tribes.4  Were the Nation’s position to be upheld, it would 

necessarily mean that (a) an ever-increasing number of allotted-land parcels would be 

effectively removed from the scope of Section 357, and (b) some portions of Indian Country 

would effectively become a “checkerboard within a checkerboard,” inasmuch as the existing 

patchwork of tribally-owned lands, allotted lands, and fee lands (that is, land not owned by the 

United States in trust for tribes or individual Indians) would be further complicated by a 

distinction between (i) allotted lands in which no tribe holds a fractional interest, leaving such 

allotted lands subject to condemnation pursuant to Section 357, and (ii) allotted lands in which a 

tribe holds a fractional interest (however small), excluding such allotted lands from 

condemnation.  Such an outcome would run counter to the Tenth Circuit’s observations that 

“[i]f condemnation is not permitted, a single allottee could prevent the grant of a right-of-way 

over allotted lands for necessary roads or water and power lines” and that “Indian allottees 

benefit as much from public projects as do those non-Indian property owners whose land is 

interspersed with the allottees’ land.”  See Yellowfish, 691 F.2d at 931. 

Thus, while the factors described above would support a finding that Congress has 

abrogated the Nation’s sovereign immunity against condemnation of the Two Allotments, these 

                                                 
4 See generally https://www.doi.gov/buybackprogram/about/ (last visited September 18, 2015) (describing the Land 
Buy-Back Program for Tribal Nations).  
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factors also show, at a minimum, that as a matter of equity and good conscience this 

condemnation action should proceed among the existing parties even if the Nation is absent. 

E. If the Court declines to deny the Nation’s Motion as a matter of law, the 
Court should (a) facilitate the development of pertinent facts or (b) 
certify this matter for interlocutory appeal.   

For the reasons presented above, PNM respectfully submits that the Nation’s Motion 

should be denied as a matter of law.5  If the Court declines to deny the Motion at this time, PNM 

respectfully requests that the Court facilitate the development of pertinent facts or certify this 

matter for interlocutory appeal.  

Factual development would be appropriate because the communications and documents 

relating to the Nation’s acquisition of fractional interests in the Two Allotments may show, for 

example, that (a) the Nation expressly waived any sovereign immunity in connection with the 

Two Allotments, (b) the timing of those acquisitions occurred pursuant to specific statutory 

provisions then in effect, or (c) the existence of a statutory lien on one or more of the Nation’s 

acquired fractional interests pursuant to 25 U.S.C. § 2213(b)(1) further militates against a finding 

that a particular Allotment is immune from condemnation.6  See Davis I, 192 F.3d at 961 

(remanding to the district court because “[w]ithout factual findings this court cannot determine 

whether an analysis of the four Rule 19(b) factors compels dismissal as a matter of law”).  

In the alternative, a certification for interlocutory appeal would also be appropriate 

because the interpretation of Section 357—specifically, whether Section 357 abrogates tribal 

sovereign immunity and authorizes condemnation in federal court of allotted lands in which an 

                                                 
5 The Court may also consider denying the Nation’s Motion for failure to comply with D.N.M.LR-Civ. 7.1(a).  
 
6 On information and belief based on PNM’s review of Title Status Reports previously obtained from the Bureau of 
Indian Affairs, PNM understands that the Nation’s approximately 13.6% fractional interest in Allotment 1160 was 
acquired pursuant to the ILCA amendments of 2000, and that this fractional interest remains subject to an “ILCA 
Purchase Lien” in favor of the United States until the purchase price has been reclaimed from revenues attributed to 
this land interest.   
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Indian tribe claims at least some fractional interest—involves a controlling question of law as to 

which there is substantial ground for difference of opinion, and an immediate appeal may 

materially advance the ultimate termination of this litigation.  Furthermore, in light of the 

importance of this issue to other persons, companies, and Indian tribes within the Tenth Circuit 

who have interests relating to allotted lands—including States who themselves may need to 

utilize Section 357 to condemn allotted lands for public purposes—the expeditious resolution of 

this issue of law on interlocutory appeal would promote judicial economy.  

III. CONCLUSION.  

A party moving for dismissal due to the absence of an indispensable party has the burden 

of persuasion in arguing for dismissal.  Rishell v. Jane Phillips Episcopal Mem’l Med. Ctr., 94 

F.3d 1407, 1411 (10th Cir. 1996).  The Nation has not met its burden, therefore its Motion 

should be denied.  
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