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SAN JUAN COUNTY’S
MEMORANDUM IN OPPOSITION
TO PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AS TO

FOURTH CLAIM FOR RELIEF and
CROSS MOTION FOR SUMMARY

JUDGMENT 

Civil No. 2:12-cv-00039-RJS
Judge Robert J. Shelby

Magistrate Judge Dustin B. Pead

Plaintiffs are the Navajo Nation and six of its members: Lorena Atene, Tommy

Rock, Harrison Hudgins, Wilfred Jones, Elsie Billie and Herman Farley.  Plaintiffs’

Second Amended Complaint consists of four Claims for Relief. There are three County

Commission Election Districts in San Juan County.   In their First Claim for Relief,1

  Second Amended Complaint, Doc. 75.1
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Plaintiffs contend that as currently established, the County Commission Election Districts

violate the one-person one-vote requirement of the Fourteenth Amendment and the

Fifteenth Amendment insofar as District 3 is allegedly packed with a “Super-Majority” of

American Indian voters.  In their Second claim for Relief, Plaintiffs allege that because of

District 3 allegedly being “packed” with American Indian voters, it is in violation of the

Voting Rights Act.2

The San Juan County School Board has five members, who are elected from five

single-member election districts.  In their Third and Fourth Claims for Relief, Plaintiffs

make essentially the same claims with respect to the School Board Election Districts. 

Specifically, the Third Claim for Relief alleges that the School Board Election Districts

violate the Voting Rights Act because of “over packing,” and the Fourth Claim for Relief

alleges a violation of the one-person, one-vote requirement of the Fourteenth Amendment

insofar as School Board Election Districts 4 and 5 are allegedly packed with a “Super-

Majority” of American Indian voters.  Plaintiffs do not assert a Fifteenth Amendment

violation in their Fourth Claim for Relief.

Plaintiffs have moved for partial summary judgment on their Fourth Claim for

Relief, contending that the School Board Election Districts should be redrawn so that

American Indian voters in Districts 3, 4 and 5 are in the majority.  San Juan County

  42 U.S.C. §1973(b), recodified at 52 U.S.C. §10301 et seq.2

2
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hereby submits this Memorandum in opposition to Plaintiffs’ Motion for Partial Summary

Judgment.3

CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

 Pursuant to Federal Rule of Civil Procedure 56, San Juan County hereby

moves for partial summary judgment as to Plaintiffs’ Fourth Claim for Relief because as

currently drawn, the San Juan County School Board Election Districts do not violate the

one-person, one-vote requirement of the Fourteenth Amendment.  In fact, American

Indians comprise a majority of the voting-age population in Districts 3, 4 and 5. 

Furthermore, as drawn, the School Board Election Districts further legitimate educational

needs whereby election districts are essentially drawn around communities so that the

elected representative to the School Board from each district will have a strong interest in

supporting the schools within his or her community, and be easily accessible to the

parents whose children attend those schools, which furthers the School Board’s statutory

mandate to insure the maintenance, prosperity, and success of the San Juan County public

schools.  

   Doc. 173. Plaintiffs did not submit an Appendix with their Motion for Partial Summary3

Judgment as required by DUCivR 56(f), which makes it difficult for San Juan County to respond
to Plaintiffs alleged facts.  San Juan County, however, has filed such an Appendix and its
reference to the evidence in this case will be to that Appendix.  Specifically, San Juan County
will identify the evidence by name, provide the page number on which particular testimony or a
fact appears, which will be followed by the docket entry number for the deposition testimony or

exhibit. 

3
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INTRODUCTION

It is San Juan County and not Plaintiffs that is entitled to summary judgment.  The

County is entitled to summary judgment because: 

! As currently drawn, American Indians comprise a majority of the voting-

age population in School Board Election Districts 3, 4 and 5 and two of the five elected

School Board members are Navajo;  4

! The size of San Juan County (over 8,100 square miles) and sparse, rural

population (14,476 people of which about 3,000 are children attending San Juan County

Schools, with 25% or less of the County’s residents having a street address) justify the

disparity in voting-age population among the five School Board Election Districts;5

! The School Board Election Districts are designed to foster and promote the

“School Community” concept/philosophy whereby the schools in a community make up

  Simply stated, there is no case or controversy so as to vest the Court with jurisdicition4

over this Claim for Relief or, perhaps, it is as simple as Plaintiffs not having a valid claim for
relief since they already have the relief that they seek by way of their Fourth Claim for Relief and
this Motion.  It is also important to note from the outset that in their Motion Plaintiffs
intentionally avoid mentioning to the Court that American Indians comprise a majority of the
voting-age population in District 3, 4 and 5 even though this fact is contained in their
demographic-redistricting expert, William S. Cooper’s report.  See Exhibit I-1 to Cooper Report,
Doc. 172-4 at p. 13.

  In their Motion for Partial Summary Judgment, Plaintiffs frequently refer to total5

population figures for the five School Board Election Districts, but the controlling population is
the voting-age population, which even their expert William S. Cooper conceded when he was
deposed: “When it comes to drawing the districts, voting age population is more important.”  
Cooper Depo., p. 31, Appendix Vol. II, Exhibit D, Doc. 191-1. 

4
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the Election District so that the elected representative from that district has a vested

interest in the local schools and is accessible to people whose children attend those local

schools, which likewise justifies the disparity in voting-age population among the School

Board Election Districts; 

! Plaintiffs’ expert, Mr. Cooper, has proposed two redistricting plans for the

School Board, which they insist the Court adopt so as to give American Indians a majority

of the possible votes in proposed Districts 3, 4 and 5.  These plans, however, not only

destroy the School Community approach to the drawing of School Board Election

Districts,  which the County and School Board support for the purposes of better schools6

County-wide through better and more attentive elected representatives, but in both of

Plaintiffs’ proposed plans there is not even a public school in Plaintiffs’ proposed

District 3; 

! The individual Navajo plaintiffs have no children enrolled in San Juan

County public schools and they are over-represented in that the population of the School

Board Election Districts in which they live have fewer people than Districts 1 and 2

  To the extent possible, School Board Election Districts were established around the6

four high schools in San Juan County and each of their feeder schools establishing, insofar as
possible, the situation in which an individual Board member represents her/his community and
the schools in that community.  It is believed by the School Board that as a member of the
community, the elected Board member will have a strong interest in supporting the schools
within his/her community, and will be more readily accessible to the parents whose children
attend those schools.  Wright Dec., ¶ 15, Appendix Vol. V, Exhibit O, Doc. 196-10.

5
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where the larger population of non-American Indians live, which means that as a matter

of law they have no standing to mount a challenge to the existing School Board Election

District boundaries under either the Fourteenth Amendment or the Voting Rights Act

because they actually benefit from any malapportionment in that their votes count more; 

! Although the County is charged by law with setting School Board Election

Districts, it only does so with input from the School Board, which did not want the

Election District redrawn following the 2000 Census or 2010 Census; 

! Prior to bringing this lawsuit, Plaintiffs never approached either the County

or School Board and asked to have the Election Districts redrawn; and

! There is no evidence that race or ethnicity rather than the School

Community philosophy played any role in the establishment and/or continuance of the

School Board Election Districts.   

BACKGROUND 

It is tempting to describe Plaintiffs’ challenge to the School Board Election

Districts as a “tempest in a teapot,” but that would not be totally accurate.  A more

accurate description would be a “manufactured tempest in a teapot” in which the real

objective is the recovery of attorneys’ fees, and that is all too clear when one looks at the

history of this case.

Plaintiffs commenced this lawsuit in 2012 alleging in their Complaint that the

6
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County Commission Election Districts had not been redrawn since 1986, that American

Indians now comprised a super-majority of the voting-age population and, therefore, the

County Commission Election Districts violated both the Fourteenth Amendment and the

Voting Rights Act.   Plaintiffs raised no challenge to the School Board Election Districts.  7

However, based upon the Declaration of Leonard Gorman, Executive Director of the

Navajo Human Rights Commission, they sought emergency relief in the form of Motion

for Preliminary Injunction to redistrict the Commission Election Districts prior to the

2012 elections on the basis that the Districts were extremely malapportioned.8

In his Declaration, Gorman swore under oath that the County Commission

Election Districts had not been changed since 1984,  that because of the significant9

increase in the County’s American Indian population, the Commission Election Districts

violated both the Fourteenth Amendment and the Voting Rights Act,  and that it was10

imperative that redistricting occur before the 2012 elections.   None of these things were11

true, however.

  See Complaint, Doc. 2.7

  See Motion for Preliminary Injunction, Doc. 15.8

  Gorman Dec., Doc. 8, ¶ 20.9

  Id. at ¶¶ 34 & 35.10

  Id. at ¶¶ 39 & 44.11

7
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The Commission Election Districts were modified in 2011 by the San Juan County

Commissioners based upon the 2010 Census, with all three County Commissioners,

including Commissioner Maryboy, a Navajo, voting to do so.   Mr. Gorman had been12

present when this occurred.  Moreover, the County’s population had only increased by

333 people since the 2000 Census; and that 2011 redistricting fully complied with the

law,  which Plaintiffs’ expert, Mr. Cooper, conceded in his deposition.13 14

Once these facts were brought to the Court’s attention, Plaintiffs quickly amended

their Complaint to drop their request for emergency relief.  Instead, they accused the

County Commission of having engaged in “racial gerrymandering” with respect to the

County Commission Election Districts.  Plaintiffs raised no challenges to the School

Board Election Districts.   But that was soon to come.15

It came after San Juan County answered the First Amended Complaint alleging

that the Commission Election District boundaries were governed by a Consent Decree

entered into between the County and the United States.   Hence, it was not and could not16

  See Commission Minutes, p. 2, Appendix Vol. V, Doc. 196-6 .12

  See Norman Johnson Dec., ¶¶ 13-15, Appendix Vol. V, Exhibit N, Doc. 196-5.13

  Cooper Depo., p.79, Appendix Vol. II, Exhibit D,  Doc. 191-1.14

  See First Amended Complaint, Doc. 47.15

  See Answer to First Amended Complaint, Doc. 52.  16

8
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have been the product of racial gerrymandering.  It was shortly after the filing of that

Answer that Plaintiffs filed a Second Amended Complaint dropping allegations of racial

gerrymandering but including therein claims based upon the School Board Election

Districts.   It was apparently also after Plaintiffs realized that American Indians17

comprised only 50.3% of the County’s voting-age population, which was down drastically

from previous Census results in which the numbers had been well in excess of 50%.18

When the foregoing history of this case is viewed in conjunction with the fact that

American Indians comprise a majority of the voting-age population in School Board

Election Districts 3, 4 and 5, that the individual Navajo Plaintiffs do not have any

children enrolled in San Juan County Public Schools, that any malapportionment is to

Plaintiffs’ benefit, that there is not even a school in District 3 of Plaintiffs’ proposed

redistricting plans, and that none of the individual Plaintiffs even live in District 1 upon

which they base their malapportionment claim, it is clear that this controversy is indeed

  See Second Amended Complaint, Doc. 75.17

  The Navajo Nation apparently made several attempts to bring the United States18

Department of Justice into this matter, including possibly re-opening the 1984 Consent Decree
case.  In one such attempt, a Navajo Nation’s Deputy Attorney General, Dana Bobroff, wrote to
the Department of Justice stating that “The voting-age population of Indians in San Juan County
is 4897, or 50.33%  of the total voting-age population.”  Navajo Deputy AG Letter, p. 1,
Appendix Vol. IV, Doc. 193-22.  That letter is dated February 11, 2013.  Interestingly, the
“50.33%” voting age population figure does not constitute the Navajo Nation having a super-
majority of the County’s voting-age population, and it comports with the findings of the
County’s expert, Mr. Brace.

9
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manufactured.  That it was manufactured for the purpose of generating attorney’s fees,

either by way of settlement or Court order, is equally obvious from the depositions that

Plaintiffs took of the County Commissioners.

Plaintiffs took a total of nine depositions in this case, with the first one being that

of former Clerk-Auditor Norman Johnson which occurred on June 23, 2015.   Thereafter

followed the depositions of the County Commissioners during which Plaintiffs told each

of these witnesses that the County and not the School District would be responsible for

paying the $1.3 million in attorneys fees that they had expended to date plus up to an

additional $1 million in the event of a trial.19

RESPONSE TO STATEMENT OF ELEMENTS 

San Juan County will respond to Plaintiffs’ statements of the law plus provide the

Court with an additional statement of the law that not only precludes entry of summary

judgment in favor of Plaintiffs, but entitles the County to summary judgment.  

A.  Response to Statement of Legal Elements: 

1. The Equal Protection Clause of the Fourteenth Amendment to the United

States Constitution requires election districts to be in proportion to the population so

voters have equal weight in representation; this is the one-person one-vote rule

  See Benally Depo., p. 51, Appendix Vol. I, Exhibit C ,Doc. 190-13; Adams Depo.,19

p. 57,  Appendix Vol. I Errata, Exhibit A, p. 57, Doc. 194-2; Lyman  Depo., pp. 44-45,  Appendix
Vol. IV,  Exhibit I, pp. 44-45,  Doc. 193-18.

10
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established in Reynolds v. Sims, 377 U.S. 533 (1964). 

San Juan County’s Response: Agreed. However, Plaintiffs have given a general

statement of the law but omit the language from Reynolds wherein the Supreme Court

said that a State or other governmental entity is only required to “make an honest and

good faith effort to construct districts . . . as nearly of equal population as is practicable”

for “it is a practical impossibility to arrange legislative districts so that each one had an

identical number of residents, or citizen, or voters.”   Plaintiffs also omit from their20

discussion of Reynolds the fact that some deviations from population equality may be

necessary to permit governmental entities to pursue other legitimate objectives such as

“maintain[ing] the integrity of various political subdivisions” and “provid[ing] for

compact districts of contiguous territory.”21

2. The one-person one-vote rule applies to county elections, including

elections for county school boards.

San Juan County’s Response: Agreed.  But again, Plaintiffs have given a general

statement of the law,  but neglect to mention that the one-person, one-vote requirement is22

relaxed in sparsely populated legislative district occupying a large land area, such as San

  Reynolds, 377 U.S. at 577.20

   Id. at 377.21

  Citing Avery v. Midland County, 390 U.S. 474 (1968) (applying the one-person, one-22

vote principle to local government).

11
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Juan County.23

3. Compliance with one person, one vote is based on the following

mathematical formula: (1) the total population of the area, as determined by the decennial

census, is divided equally among all election districts, establishing the “ideal population

distribution,” (2) the “population deviation” is the percentage by which the actual

population assigned to an election district is different from what it should be under the

“ideal population distribution,” and (3) the “overall deviation” of a plan is the sum of the

percent deviation of the district with the largest deviation above the ideal size plus the

absolute value of the percent deviation of the district with the largest deviation below the

ideal size.

San Juan County’s Response: Agreed. Yet another general statement of the law

ignoring that “[a]n unrealistic overemphasis on raw population figures, a mere nose count

in the districts, may . . . furnish a ready tool for ignoring factors that in day-to-day

operation are important to any acceptable representation and apportionment

arrangement.”24

4. An overall deviation of 10% or more is a prima facie violation of the Equal

Protection clause of the Fourteenth Amendment to the United States Constitution. 

  See Frank v. Forest County, 336 F.3d 570 (7th Cir. 2003).23

  Gaffney v. Cummings, 412 U.S. 735, 749 (1973).24

12
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San Juan County’s Response: Agreed.  Once again, though, Plaintiffs have given

a not quite so accurate statement of the law.  A 10% or less deviation from the “ideal

population” is considered to be a minor deviation that is consistent with the Fourteenth

Amendment.   Neither are deviations above the 10% standard per se violations of the25

Equal Protection Clause.   It is also important to recognize that the 10% standard for26

analyzing purported violations of the Fourteenth Amendment was devised for elections in

large electoral units or populations.   Simply stated, each claim of an alleged27

malapportionment in election districts is judged as to the particular facts of the case and

the reasons, if any, for the malapportionment.  

5. Reapportionment of election districts to ensure compliance with the one-

person one-vote rule must occur every ten years after each decennial census. 

San Juan County’s Response: Agreed that apportionment must be reviewed

every ten years.  But, reapportionment is only required when necessary.

6. A court may order reapportionment or devise and impose a reapportionment

plan to ensure the constitutionality of election districts. 

  See id.25

  See Frank, 336 F.3d at 570 (7th Cir. 2003)(18% deviation); Mahan v. Howell, 41026

U.S. 315 (1973)(16.4% deviation); Brown v. Thomson, 462 U.S.835, 843 (1983)(89% 
deviation).

    See Frank, 336 F.3d at 573.27

13
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San Juan County’s Response: Agreed.

7. The “concentration of [minority voters] into districts where they constitute

an excessive majority,” also called “packing,” is an impermissible form of vote dilution of

racial minority group voting strength.

San Juan County’s Response: Agreed, but only if it is the result of intentional

discrimination.28

B.  San Juan County’s Additional Statement of Legal Elements: 

1. A 10% or less deviation from the “ideal population” is considered to be a

minor deviation that is consistent with the Fourteenth Amendment.   Neither are29

deviations above the 10% standard per se violations of the Equal Protection Clause.   30

2. It is also important to recognize that the 10% standard for analyzing

purported violations of the Fourteenth Amendment and Voting Rights Act was devised for

elections in large electoral units or populations.   Furthermore, each claim of an alleged31

malapportionment in election districts is judged as to the particular facts of the case and

  See Frank, 336 F.3d at 571 (where 45% of Indian voters resided on a reservation).28

  See id. See also Alabama Legislative Black Caucus, 575 U.S. __, 135 S. Ct. 125729

(2015).

  See Frank, 336 F.3d at 570(18% deviation); Mahan v. Howell, 410 U.S. 31530

(1973)(16.4% deviation); Brown v. Thomas, 462 U.S. 835, 843 (1983)(80% deviation).

    See Frank, 336 F.3d at 573.31

14
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the reasons, if any, for the malapportionment.  

3. Thus, an election district exceeding this 10% standard does not violate the

Fourteenth Amendment if it furthers legitimate governmental policies such as maintaining

the integrity of political subdivisions, the maintenance of compactness and contiguity of

election districts, the recognition of natural or historical boundary lines, etc.     32

4. More importantly, the 10% deviation from the ideal population standard

was developed for application to large population areas, such as Congressional election

districts; whereas a greater flexibility is afforded in redistricting sparsely populated

counties such as San Juan County because a few people can constitute a significant

percentage of the population and it is difficult to maintain compactness and contiguity of

districts and/or precincts in sparsely populated areas.   33

5. Under this case-by-case approach to analyzing alleged malapportionment,

the key elements are the existence of a legitimate governmental policy being advanced by

the election districts as drawn, and the absence of arbitrariness or discrimination in setting

those district boundaries.   Thus, under this approach deviations of as much as 80% have34

  See Swann v. Adams, 385 U.S. 440, 443-44 (1967).32

  See Frank, 336 F.3d at 572-74 (7th Cir. 2003) (18% deviation did not violate either33

Fourteenth Amendment or Voting Rights Act in a county of 1,014 square miles and 10,000
people). By contrast, San Juan County contains 8,104 square miles and just 14,746 people. 

  See Swann, 385 U.S. at 444.34

15
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been allowed.   35

6. Furthermore the Supreme Court has cautioned that “it is neither practicable

nor desirable to establish rigid, mathematical standards for evaluating the constitutional

validity of a state legislative apportionment scheme under the Equal Protection Clause,

the proper judicial approach is to ascertain whether, under the particular circumstances

existing in the individual State whose legislative apportionment is at issue, there has been

a faithful adherence to a plan of population-based representation, with such minor

deviations only as may occur in recognizing certain factors that are free from any taint of

arbitrariness or discrimination.”36

7. Hence, under this case-by-case approach there is a redistricting trend, and

rightfully so, to accept a greater than 10% deviation from the ideal population in smaller

populations because a very few people can result in a significant percentage,  which is37

especially true in the case of San Juan County. 

8. This trend is also reflected in Supreme Court precedent.  In Reynolds, for

example, the Court noted that somewhat more flexibility maybe constitutionally

  Brown v. Thomson, 462 U.S. at 843.35

 Roman v. Sinock, 377 U.S. 695, 710 (1964).36

  See Frank, 336 F.3d at 570 (18% deviation did not violate either Fourteenth37

Amendment or Voting Rights Act in a county of 1,014 square miles and 10,000 people). By
contrast, San Juan County contains 8,104 square miles and just 14,746 people). 

16
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permissible with respect to state legislative apportionment than in congressional

districting.   Therefore, in analyzing the one-person, one-vote requirement of the38

Fourteenth Amendment in a state apportionment context, the test is whether the election

districts are “as nearly of equal population as is practicable” and that “[s]o long as the

divergences from a strict population standard are based on legitimate considerations

incident to the effectuation of a rational state policy, some deviations from the equal-

population principle are constitutionally permissible. . . .”39

9. Simply stated, the “very essence of districting is to produce a different—a

more politically fair—result than would be reached with elections at large, in which the

winning party would take 100% of the legislative seats.”   And that “an individual’s right40

to vote for state legislators is unconstitutionally impaired when its weight is in a

substantial fashion diluted when compared with votes of citizens living in other parts of

the State,”  which undoubtedly gave rise to the over- versus under- represented analysis41

in a one-person, one-vote context.

10. Voters in an election district with fewer individuals than the average or

  Reynolds, 377 U.S. at 578.38

  Id. at 577.39

  Gaffney v. Cummings, 412 U.S. 735, 753 (1973).40

  Reynolds, 377 U.S. 568.41

17
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ideal voting population are referred to as being “over-represented” because their

individual vote carries more weight than those in other districts with more people. 

Conversely, when a district has more people than the ideal, it is described as being

“under-represented” because each individual’s vote carries less weight than in other

districts with fewer people.  More importantly, though, only those voters domiciled in the

under-represented voting districts have standing to challenge an apportionment plan.  42

RESPONSE TO STATEMENT OF MATERIAL FACTS

Set out below is a paragraph-by-paragraph summary of the “undisputed facts”

which Plaintiffs’ contend entitle them to summary judgment that is immediately followed

by the County’s response.  But it cannot be overstated that although Plaintiffs are asking

the Court to reconfigure the School Board Election Districts so that the majority of voters

in three Districts are American Indian; American Indians already constitute a majority of

the voting-age populations in existing Districts 3, 4, and 5; and Plaintiffs’ expert, Mr.

Cooper, found this to be so in his expert report wherein he states that, based upon the

2010 Census, American Indians comprise 58.59% of the voting-age population of District

3, 96.89% of District 4, and 94.28% of District 5.   Plaintiffs, however, make no43

reference in their Motion for Partial Summary Judgment to the voting-age population of

  See  Fairley v. Patterson, 493 F.2d 598, 603 (5th Cir. 1974) (citing Skolnick v. Board42

of Commissioners of Cook County, 435 F.2d 361 (7th Cir.1970)).

  See Cooper Expert Report, Exhibit I-1, Doc. 172-4, p. 13.43

18
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District 3 as currently drawn.  In fact, their only reference to the voting-age population of

District 3 is in a footnote giving this data but only for the 1990 Census.  44

8. The School District encompasses the entire County, except for an area

within the Spanish Valley Precinct that was de-annexed into Grand County School

District in 2010 (“Spanish Valley de-annexation”).

San Juan County’s Response: Undisputed.

 9. The San Juan County Commission has the legal responsibility to

reapportion School Board election districts.  

San Juan County’s Response: Undisputed.  However, the County only does so in

consultation with the San Juan County School Board.45

10. The County reapportioned School Board election districts in 1992 (1992

School Board Plan).

San Juan County’s Response: Undisputed.

11. The County has not reapportioned School Board election districts since

1992.

San Juan County’s Response: Undisputed.

  Motion, Doc. 173, p. 11 fn. 6.  Mr. Cooper states in this footnote that according to44

1990 Census the American Indian voting-age population of District 3 was at 58.42%.

  Norman Johnson  Depo, p. 17, Appendix Vol. IV  Exhibit H, Doc. 193-10;  Wright 45

Dec. ¶ 24, Appendix Vol. V, Exhibit O, Doc. 196-10.  

19
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12. The 1992 School Board Plan is the current apportionment plan for the

School District. 

San Juan County’s Response: Undisputed.

13. The 1992 School Board Plan contains five single-member School Board

election districts.

San Juan County’s Response: Undisputed.

14. According to the 1990 Census, the overall deviation of the 1992 School

Board Plan was 18.70%. 

San Juan County’s Response: Undisputed for purposes of this Motion, but

irrelevant.  The 2010 Census is the only Census at issue in this case and, according to the

2010 Census, American Indians comprise a majority of the total population and voting-

age population of Districts 3, 4 and 5,  and the same was true of the 1990 Census46

according to Mr. Cooper’s Report wherein American Indians are shown as comprising

60.34% of voting-age populations in District 3, 95.60% in District 4 and 88.49% in

District 5.   Mr. Cooper similarly found for the 2000 Census that American Indians47

comprised 56.65% of voting-age populations in District 3, 97.56% in District 4 and

  See Cooper Expert Report, Exhibit I-1, Doc. 172-4, p. 13; Brace  Dec. ¶49, Appendix46

Vol. V, Exhibit M, Doc. 196-1.   

   See Cooper Expert Report, Exhibit I-3, Doc. 172-4, p. 15.47
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95.15% in District 5.   This decrease in the percentage of American Indian voting-age48

populations is consistent with findings of San Juan County’s demographic-redistricting

expert, Kimball William Brace.49

15. According to the 1990 Census, the single-race Indian Voting Age

Population (VAP) of the 1992 School Board Plan for Election District 4 was 1447, or

95.26% single-race Indian.  

San Juan County’s Response: See response to paragraph 14 above. 

16. According to the 1990 Census, the 1992 School Board Plan was

malapportioned and packed Indians into District 4.  

San Juan County’s Response: See response to paragraph 14 above. 

17. According to the 2000 Census, the overall deviation of the 1992 School

Board Plan was 25.04%.   

San Juan County’s Response: See response to paragraph 14 above. 

18. According to the 2000 Census, the Any Part Indian VAP of the 1992 School

Board Plan for Election District 4 was 1784, or 97.27% Any Part Indian.  

San Juan County’s Response: See response to paragraph 14 above.   

19. According to the 2000 Census, the Any Part Indian VAP of the 1992 

    See Cooper Expert Report, Exhibit I-2, Doc. 172-4, p. 14.48

  Mr. Brace was an expert witness for the prevailing County in the Frank case.49
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School Board Plan for Election District 5 was 11394, or 93.87% Any Part Indian.

San Juan County’s Response: See response to paragraph 14 above.

 20. According to the 2000 Census, the 1992 School Board Plan was

malapportioned and packed Indians into Districts 4 and 5.

San Juan County’s Response: See response to paragraph 14 above.  

21. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the population deviation of District 1 of the 1992 School Board Plan is

15.60%.

San Juan County’s Response: Undisputed for purposes of this Motion. 

  22. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the population deviation of District 2 of the 1992 School Board Plan is 

-0.84%. 

San Juan County’s Response: Undisputed for purposes of this Motion.  

However, the Spanish Valley is not in District 2, it is in District 1.50

23. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the population deviation of District 3 of the 1992 School Board Plan is

1.19%.

  See Exhibit A to Brace Declaration, Appendix Vol. V, Exhibit M, Doc. 196-2, a copy50

of which is attached hereto as Exhibit A for ease of reference.
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San Juan County’s Response:  Undisputed for purposes of this Motion. 

However, the Spanish Valley is not in District 3, it is in District 1.51

24. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the population deviation of District 4 of the 1992 School Board Plan is

6.10%. 

San Juan County’s Response: Undisputed for purposes of the Motion.  However,

the Spanish Valley is not in District 4, it is in District 1.  52

25. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the population deviation of District 5 of the 1992 School Board Plan is

-22.09%.

San Juan County’s Response: Undisputed for purposes of the Motion.  However,

the Spanish Valley is not in District 5, it is in District 1.  53

26. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the overall population deviation of the 1992 School Board Plan is 37.69%. 

San Juan County’s Response: Disputed.  The actual deviation is 38.22%.54

  See id.51

  See id.52

  See id.53

  Brace Dec., ¶ 46, Appendix Vol. V, Exhibit M, Doc.196-1.   54
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27. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the Any Part Indian population of District 4 of the 1992 School Board Plan is

2,954 or 97.62% of the total population in that election district. 

San Juan County’s Response:  Undisputed for purposes of the Motion.   But is

should be noted that the 2000 and 2010 Census questionnaires allowed those responding

to designate or claim up to six racial categories: White, African American, American

Indian or Alaska Native, Asian, Pacific Islander or “some other race.”  This is a problem

because there are at least three basic ways to calculate the racial breakdown for the 2000

and 2010 Census.

(a) The first is a “Race-Alone Method”, whereby individuals who mark more

than one race are placed in a separate “multiple-race” category.  Thus, the racial make up

of San Juan County would be separately shown for the six categories listed on the Census

questionnaire, plus an additional category containing those persons of multiple races.

(b) The second method is the “Combo Method” whereby persons who mark

more than one race are separately counted as belonging to each racial or ethnic groups

with which they identify.  Thus, for example, a person who identified his or herself as

white and American Indian, would be counted twice, once as a white person and also as

an American Indian.  This method tends to create a maximum number of individuals for

each racial group thus resulting in a number that is more than 100% of the total
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population when the racial groups are added together. 

(c) The final method is the one recommended by the Federal Office of

Management and Budget for use by federal agencies.  Known as the “OMB Method”, it

recommends that persons who identify themselves as being both white and another racial

group essentially be counted as part of the particular racial group that you want to

maximize for whatever reasons and not to count them as being white.  Plaintiffs’ expert,

Mr. Cooper, used the OMB Method for his County Commission and School Board

Election Districts analysis.55

(d) It should also be noted that Plaintiffs do not give the 2010 Census American

Indian voting-age population data for District 3, which is undoubtedly because it

comprises the majority of voters in that District.  According to Mr. Brace, the 2010

Census data shows that: the voting-age population of District 3 is 1,923 of which

American Indians comprise from 54.89% to 56.46%; the voting-age population of District

4 is 1,959 of which between 96.60% and 97.94% are American Indian; and in District 5

the total voting-age population is 1,387 with American Indians comprising between

94.52% and 95.37%.  American Indians, therefore, constitute a majority of the voting-age

population in three out of the five School Board Election Districts.   56

  See Cooper Depo., pp. 65-67, Appendix Vol. II, Exhibit D,  Doc. 191-1.55

  Brace Dec., ¶ 47, Appendix Vol. V, Exhibit M, Doc. 196-1.  For ease of reference,56

attached hereto as Exhibits A, B and C are the Exhibits to Mr. Brace’s Declaration, Docs. 196-2,
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28. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, the Any Part Indian population of District 5 of the 1992 School Board Plan is

2,144 or 96.49% of the total population in that election district. 

San Juan County’s Response: See response to paragraph 27 above.  Disputed. 

Depending upon how one determines American Indian status, the Any Part Indian

population of District 5 is between 2,146 and 2,195, and between 93.76% and 96.49% of

the total population.57

30.[sic]. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, 1992 School Board Plan is severely malapportioned and packs Indians into

School Districts 4 and 5.

San Juan County’s Response: Disputed.  As previously noted, according to the

2010 Census American Indians comprise a majority of the total population and voting-age

population in School Board Districts 3, 4 and 5.  More importantly, nowhere in their

Motion do Plaintiffs discuss this fact, or even mention that the voting-age population of

District 3 is 1,923 of which, depending on the method employed to determine American

196-3 & 196-4.  Exhibits B and C are, respectively, Mr. Brace’s maps showing the total voting-
age population and American Indian voting-age population for each of the San Juan County
School Board Election Districts after the Spanish Valley de-annexation.

  See Brace Expert Report, Doc. 186, p. 25 & Exhibit N, Doc. 186-14, p. 3.57
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Indian status, they comprise between 54.89% to 56.46% of the voting age population! 58

31. According to the 2010 Census and adjusting for the Spanish Valley de-

annexation, Indians are sufficiently numerous and geographically compact to constitute a

voting-age majority in three of the five School Board election districts.

San Juan County’s Response: Undisputed.  However, American Indians are a

majority of the voting-age population in District 3, 4 and 5, which is apparently a fact that

Plaintiffs would rather the Court not know.

32. Plaintiffs’ demographic and redistricting expert, Mr. Cooper, formulated

two Demonstration Plans for the San Juan County School Board that (1) remedy the

malapportionment of the 1992 School Board Plan, (2) create three majority-Indian voting

age election districts that are geographically compact, and (3) eliminate the unlawful

packing of Indians into Election districts 4 and 5. 

San Juan County’s Response: Disputed.  Three majority American Indian voting-

age populations already exist.  Furthermore, in both of Mr. Cooper’s proposed plans,

there is not a even a school in District 3.59

33. Using 2010 Census data and adjusting for the Spanish Valley de-

annexation, School Board Demonstration Plan A creates three out of five VAP majority-

  Brace Dec., ¶ 47, Appendix Vol. V, Exhibit M, Doc. 196-1.58

  Id. at ¶ 49; Wright Dec., ¶ 19, Appendix Vol. V, Exhibit O, Doc. 196-10.   59
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Indian Districts: District 1 – 107 (5.64%), District 2 – 341 (18.46%), District 3 – 1235

(65.73%), District 4 – 1740 (90.02%), and District 5 – 1468 (80.57%).

San Juan County’s Response: Disputed.  See response to paragraph 32 above.

34. According to 2010 Census data and adjusting for the Spanish Valley de-

annexation, the overall deviation of School Board Demonstration Plan A is 6.42%.

San Juan County’s Response: Undisputed, but irrelevant especially when

District 3 of this proposed plan does not contain a single public school.  

35. Using 2010 Census data and adjusting for the Spanish Valley de-

annexation, School Board Demonstration Plan B creates three out of five VAP majority-

Indian Districts: District 1 – 108 (5.35%), District 2 – 463 (24.04%), District 3 – 1217

(66.07%), District 4 – 1629 (89.46%), and District 5 – 1474 (83.18%). 

San Juan County’s Response: Undisputed for purposes of this Motion, but

irrelevant since American Indians already are the majority of the voting-age population in

Districts 3, 4 and 5.

36. According to 2010 Census data and adjusting for the Spanish Valley de-

annexation, the overall deviation of School Board Demonstration Plan B is 7.82%.

San Juan County’s Response: See response to paragraph 35 above.

B. San Juan County’s Statement of Additional Facts: 

The following additional facts establish that San Juan County, and not Plaintiffs, is
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entitled to summary judgment.

A. Plaintiffs:

1. Plaintiff Lorena Atene lives at Navajo Mountain, Utah and votes in the 

Navajo Mountain Precinct,  which is in School Board Election District 5.   Ms. Atene60 61

does not have children attending a public school in San Juan County.62

2. Plaintiff Tommy Rock lives at Oljato, Utah and votes in the Oljato

Precinct,  which is in School Board Election District 5.   Mr. Rock does not have63 64

children attending a public school in San Juan County.65

3. Plaintiff Harrison Hudgins lives at Westwater, Utah and votes in the

Southwest Blanding Precinct,  which is in School Board Election District 3.   Mr.66 67

Hudgins does not have children attending a public school in San Juan County.68

  See First Amended Complaint, Doc. 47, ¶ 11.60

  See Cooper Depo, Exhibit 3, Appendix Vol II, Exhibit D, Doc. 191-4 .61

  Wright Dec., ¶ 22, Appendix Vol. V, Exhibit O, Doc. 196-10.  62

  See First Amended Complaint, Doc. 47, ¶ 12.63

  See Cooper Depo, Exhibit 3, Appendix Vol. II, Exhibit D, Doc. 191-4 .64

  Wright Dec., ¶ 22, Appendix Vol. V, Exhibit O, Doc. 196-10.   65

  See First Amended Complaint, Doc. 47, ¶ 13.66

  See Cooper Depo, Exhibit 3, Appendix Vol. II, Exhibit D, Doc. 191-4.67

  Wright Dec., ¶ 22, Appendix Vol. V, Exhibit O, Doc. 196-10.  68
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4. Plaintiff Wilfred Jones lives at Red Mesa, Utah and votes in the Montezuma

Creek Precinct,  which is in School Board Election District 4.   Mr. Jones does not have69 70

children attending a public school in San Juan County.   Furthermore, children in his71

community, which is on the Utah/Arizona border, apparently attend school in the Red

Mesa School District in Arizona.72

5. Plaintiff Leslie Billie lives at Aneth, Utah and votes in the Aneth Precinct,73

which is in School Board Election District 4.   Ms. Billie does not have children74

attending a public school in San Juan County.75

6. Plaintiff Herman Farley lives at Red Mesa, Utah and votes in the Red Mesa

Precinct,  which is in School Board Election District 4.   Mr. Farley does not have76 77

  See First Amended Complaint, Doc. 47, ¶ 14.69

  See Cooper Depo, Exhibit 3, Appendix Vol. II, Exhibit D, Doc. 191-4.70

 Wright Dec., ¶ 22, Appendix Vol. V,  Exhibit O, Doc. 196-10. 71

  Id. at ¶10.72

  See First Amended Complaint, Doc. 47, ¶ 15.73

  See Cooper Depo, Exhibit 3, Appendix Vol. II, Exhibit D, Doc. 191-4.74

  Wright Dec., ¶ 22, Appendix Vol. V, Exhibit O, Doc. 196-10.  75

  See First Amended Complaint, Doc. 47, ¶ 16.76

  See Cooper Depo, Exhibit 3, Appendix Vol. II, Exhibit D, Doc. 191-4.77
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children attending a public school in San Juan County.78

7. Furthermore, prior to bring this lawsuit neither the individual Plaintiffs nor

the Navajo Nation ever approached either the County or the San Juan County School

Board about any need to redraw School Board election district boundaries.79

B. Unique Characteristics of San Juan County: 

8. The issue of redistricting both the San Juan County Commission and the

San Juan School Board Election Districts based upon the result of the 2010 Census

present both novel and challenging questions.  The first such question is whether there is

a need to change the current Commission Election District boundaries when the 2010

population of San Juan County had only increased by 333 people since the 2000 Census

to a total population of just 14,746 people.80

9. Another complicating factor is the geographic size of San Juan County and

the population distribution within the County.  San Juan County is one of the largest

  Wright Dec., ¶ 22, Appendix Vol. V, Exhibit O, Doc. 196-10.  78

  Wright Dec. ¶23, Appendix Vol. V, Exhibit O, Doc. 196-10; See Norman Johnson79

Depo., pp. 56-58, Appendix Vol. IV, Exhibit H, Doc. 193-10.

  Brace Dec., ¶ 10, Appendix Vol. V, Exhibit M, Doc. 196-1.  It is noteworthy that even80

Plaintiffs’ expert, Mr. Cooper, admitted in his deposition that the 2011 Commission Plan has an
overall deviation of 3.60% between the largest and smallest districts under his counting
methodology.  More importantly, under cross-examination, Mr. Cooper conceded that as
currently drawn the County Commission Election Districts meet the one-person one-vote
standard of the Fourteenth Amendment and that it met “constitutional muster.”  Cooper Depo.,
p.79, Appendix Vol. II, Exhibit D, Doc. 191-1.
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counties in the United States.  It is comprised of approximately 8,103 square miles.  Vast

regions of the County are uninhabited and according to Norman Johnson, the former San

Juan County Clerk-Auditor, only about 25% of the County’s registered voters have a

physical address.  The remainder use only a post office box for their address.  Hence, it is

difficult to place those persons without a physical address within or without a particular

election district or precinct and that is very problematic given the small population in San

Juan County.81

10. The small population is a serious problem for any redistricting or analysis of

the need to reconfigure election districts because just one hundred and forty-seven people,

for example, would be 1% of the County’s total population and just ninety-seven people

would 1% of the County’s voting-age population.  82

11. Another complicating factor is how election districts are established and

how Census data is gathered and reported.  In San Juan County, as with most of the

counties in the State of Utah, County Commission and School Board Election Districts

are drawn along section boundaries.  Census data, on the other hand, is gathered and

  Brace Dec., ¶ 16, Appendix Vol. V, Exhibit M, Doc. 196-1. 81

  Id. at ¶ 17.  Thus, when Plaintiffs’ expert, Mr. Ely, initially concludes that the total82

population of County Commission District 1 is 5,279 and Plaintiffs’ other expert, Mr.  Cooper,
initially put the population of District 1 at 5,350, that difference is not insignificant when you are
dealing with a small population and claiming, as do Plaintiffs, that election districts are
malapportioned based upon the percentage of population that is living in a district.  Id.

32

Case 2:12-cv-00039-RJS-DBP   Document 198   Filed 09/14/15   Page 32 of 74



reported by geographical areas known as “Census Blocks.”83

12. Unlike sections, which are surveyed and have legal descriptions Census

Blocks, especially in a sparsely populated area such as San Juan County, are defined by

physical features that can be seen and documented by a census worker, such as streets,

streams, railroads, etc.  These different geographies pose yet another difficult problem in

determining whether there is a need to redistrict and, if so, how to accomplish the

redistricting process after each Census.84

13. This problem arises because Census Blocks are not consistent with section

lines.  Census Blocks can cross, and usually do cross section boundaries and election

district and precinct boundaries, which then results in what are referred to as “Split

Census Blocks.”  The problem inherent in Split Census Blocks is how to allocate the

population within that Census Block that is Split to the two or more election districts that

may comprise a particular Census Block.  This is made even more difficult when so many

people in San Juan County do not have a physical address whereby one can easily

determine where within the Split Census Block they reside and, therefore, into which

election district they should be placed.85

  Id. at ¶ 18.83

  Id. at ¶ 19.84

  Id. at ¶ 20. 85

33

Case 2:12-cv-00039-RJS-DBP   Document 198   Filed 09/14/15   Page 33 of 74



14. When Split Census Blocks exist whereby part of the population in that

Census Block lives in one election district and part in another election district, in order to

properly establish the population of both election districts the populations within that

Census Block that is Split must be allocated to the election district in which they reside;

otherwise, the population of the election districts will not be accurate for determining the

need to redistrict and/or how any redistricting should be done.86

15. There are 4,546 Census Blocks in San Juan County, but only 815 (or only

17.9%) are reported in the 2010 Census as having people living in them.  In addition, only

17 blocks have more than 100 persons living there, with the largest populated block

having just 328 people.  87

16. In doing his population analysis or calculations with respect to the 2010

Census data, Mr. Cooper states in his expert report that he “did not apply a formula to

split the population blocks.” According to Mr. Cooper, “I simply assigned the blocks

en toto to one district or the other based upon a visual assessment.”  88

17. According to the 2010 Census the San Juan County Commission Election

Districts have 442 people in Split Census Blocks, which is more than either of Plaintiffs’

  Id. at ¶ 21.86

  Id. at ¶ 22.87

  Cooper Second Supplemental Declaration, Doc. 172-9, ¶ 20 (emphasis added).88
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experts are willing to concede, and that is 3% of the total population.  Therefore,

depending into which Commission or School Board Election District these people were

assigned, it could have and would have a significant effect on any alleged

malapportionment.89

18. In a normal situation, the assignment of a Split Census Block population to

the election district or precinct where those people lived would be done by the street

address of each person.  One could tell by the person’s physical address where within the

Split Census Block that person lived and place them in the election district that

encompassed people living in that particular area so as to accurately determine the

population of each election district or precinct for redistricting purposes.90

19. But that cannot be done in San Juan County because so few of the

registered voters have a street address, while the rest have a Post Office Box.  Rather than

assign the Split Census Block populations en toto to a particular County Commission

Election District or School Board Election District as Mr. Cooper did, the better and more

accurate approach is to consult persons with mapping skills and knowledge of the

County’s residents, which is the method San Juan County’s expert, Mr. Brace, employed

  Brace Dec., ¶ 22, Appendix Vol. V, Exhibit M, Doc. 196-1. 89

  Id. at ¶ 23.90
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to help resolve the Split Census Block issue.91

C. Results of 2010 Census:

20. As noted above, the 2000 and 2010 Census questionnaires allowed those

responding to designate or claim up to six racial categories: White, African American,

American Indian or Alaska Native, Asian, Pacific Islander or “some other race.”  And

there are at least three basic ways to calculate the racial breakdown for the 2000 and 2010

Census: “Race-Alone-Method,” “Combo Method,” and “OMB Method,” and that Mr.

Cooper used the latter method which counts anyone who identified themselves as

American Indian and some other race solely as an “American Indian.”92

21. According to Mr. Cooper, anyone who identified themself as American

Indian and another race was counted solely as American Indian.  In fact, Mr. Cooper was

asked in his deposition how he would have reported the racial data if all 14,746 people

living in San Juan County had identified themselves as being both white and American

Indian, and he said: “People who identified as American Indian and white would be

considered American Indian” under his “Any-Part Indians” definition.93

22. In his deposition, Mr. Cooper also conceded under cross-examination that

  Id. at ¶ 24.91

  Cooper Depo.  pp. 65-67, Appendix Vol II, Exhibit D, Doc. 191-1.92

  Id.93
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by using the OMB Method he was able to claim that the American Indian voting-age

population of San Juan County was 58.33 % and that American Indians comprised

52.17% of the County’s total population.   Mr. Cooper said that he felt comfortable in94

doing this even though to designate yourself as “American Indian” on the Census

questionnaire you did not have to be a member of a federally recognized tribe.  95

23. Mr. Cooper, however, conceded on cross-examination that, according to the

2010 Census data without using his “Any-Part Indian” definition, the total population of

San Juan County was approximately 50% American Indian and 50% non-Indian, and that

the voting-age population was 49.57% American Indian,  which means that non-Indians96

comprised 50.03% of the voting-age population.  

24. San Juan County’s expert, Mr. Brace, however, calculated the American

Indian population and voting-age population of San Juan County from the 2010 census

data using all three of the methods described herein above.  Mr. Brace determined that

under the Race-Alone Method, there are 7,431 American Indians in the County, which is

50.39% of the population, and the American Indian voting-age population is 4,806 or

  Id. at pp. 67-68.94

 Id. at p. 71.95

  Id. at pp. 69-70.96
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49.40% of the voting-age population.97

25. Mr. Brace also determined that under the Combo Method, there are 7,693

American Indians in the County, which is 52.17% of the total population, and the

American Indian voting-age population is 4,897 or 50.33% of the voting-age population. 

However, as noted in the discussion of this method above, it actually inflates the

percentage since persons of multiple races are counted more than once.  Consequently,

when all of the racial categories are totaled, they add up to 102.34% of the total

population and 101.24% of the voting-age population.98

26. Mr. Brace also determined that under the OMB Method whereby

individuals who identified themselves as American Indian and some other race are

counted solely as American Indian, the American Indian population of San Juan County is

7,536, which is 51.11% of the total population.  The County’s voting-age American

Indian population under the OMB Method is 4,873 or 50.09%.99

27. Mr. Brace concluded that the  2010 Census shows that San Juan County had

a total population of 14,746 people of which 9,729 or 65% were of voting-age.  Most

individuals reported just a single race, but 339 or 2.3% said that they were of two or more

  Brace Dec., ¶ 33, Appendix Vol. V, Exhibit M, Doc.196-1. 97

  Id. at ¶ 34.98

  Id. at ¶ 35.99
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races.  Thus, depending upon how race is determined (i.e., Race-Alone Method, Combo

Method or OMB Method), the American Indian total population in San Juan County for

2010 varies from 7,431 up to 7,693 people, which constitutes between 50.39% and

52.17% of the total population.  For those persons of voting-age, the American Indian

population ranges between 4,806 and 4,897 persons, which constitutes between 49.40%

and 50.33% of the voting-age population.100

28. As previously noted, between the 2000 and 2010 Census, the total

population of San Juan County grew by 2.31% or 333 people.  During this same time

period, depending upon which of the three methods is used for determining race from the

Census data, the American Indian population of the County has fallen significantly since

the 2000 Census when it ranged between 55.14% to 56.64% of the population; whereas

the 2010 Census puts that range as between 49.40% and 52.17% of the County’s total

population.  In raw numbers, the Indian population actually dropped between 470 and 640

people from 2000 to 2010, depending on how one counts the Indian population.  At the

same time, the white population in the county increased by between 764 and 959

people.  101

29. It is widely recognized by redistricters that the Census is not totally accurate

  Id. at ¶ 36.100

  Id. at ¶ 51.101
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because of over-counting and undercounting.  When dealing with large populations these

mistakes tend to cancel each other out.  But this should not be presumed to occur when

dealing with very small populations like that of San Juan County, where over-counting

and/or under-counting by a few hundred people can make a significant difference with

respect to any deviation from the ideal population for an election district.  With that in

mind, in actuality the total population of San Juan County and the voting-age population

of the County are both approximately equally spit between American Indians and non-

American Indians.102

D. School Board Election Districts:

30. The San Juan County School Board is comprised of five members.  There

are five members because there are only about 3,000 students enrolled in the San Juan

County public schools, and Utah law provides that with so few students the School Board

shall consist of five members.  103

31. These members are elected from the five School Board Election Districts

established by San Juan County.   The registered voters in each of the five Districts elect104

  Id. at ¶ 52.102

  Wright Dec., ¶ 4, Appendix Vol V, Exhibit O, Doc. 196-10.  See also Utah Code 103

§20A-12-202(1)(a).

  Wright  Dec., ¶ 5, Appendix Vol. V, Exhibit O, Doc. 196-10.  See also Utah Code 104

§20A-12-201.  
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one member of the School Board who also must be a resident of that District.105

32. School Board members are elected in nonpartisan elections.   They each106

serve a term of four (4) years.107

33.   The duties and responsibilities of the School Board are defined by statute,108

and include the following, among others: set the core curriculum for students; administer

tests required by the State Board of Education; use progress-based assessments as part of

a plan to identify schools, teachers and students that need remediation, determine the type

of remediation that is necessary, and the amount of resources to effect any remediation;

purchase, sell, construct and/or make improvements to schools; establish and support

libraries; establish rules that are necessary for the control and management of the

Districts’ schools; and do everything necessary for the maintenance, prosperity, and

success of the schools and the promotion of education.109

34. The current members of the San Juan County School Board are Bill Boyle

from District 1, Merri Shumway from District 2, Debbie Christiansen from District 3,

  Id.  See also Utah Code §20A-12-202(3).105

 Wright  Dec., ¶ 6, Appendix Vol. V, Exhibit O, Doc. 196-10. 106

  Wright  Dec., ¶ 6, Appendix Vol. V, Exhibit O, Doc. 196-10.  107

  Id. at ¶ 7.  See also Utah Code  §53A–3-303.108

  Wright  Dec., ¶ 7, Appendix Vol. V, Exhibit O, Doc. 196-10.  See also Utah Code109

§53A–3-402.

41

Case 2:12-cv-00039-RJS-DBP   Document 198   Filed 09/14/15   Page 41 of 74



Elsie Dee from District 4, and Nelson Yellowman from District 5.  Ms. Dee and Mr.

Yellowman are members of the Navajo Nation.110

35. As previously stated, there are currently approximately 3,000 students

enrolled in San County public schools.  However, not all of the children in San Juan

County attend its public schools.111

36. Children who live in the Spanish Valley, near Moab, Utah, for example,

attend schools in Grand County, Utah because there are no San Juan County public

schools in that area.  For similar reasons, some children living in the Cedar Point area of

the County attend school in Dove Creek, Colorado and students living near the Utah-

Arizona state line may choose to attend school in the Red Mesa School District in

Arizona.112

37. There are several Bureau of Indian Education grant schools in School Board

Districts 4 and 5. These grant schools are not part of the San Juan School District.113

38. The County’s expert, Mr. Brace prepared a map showing the San Juan

School Board Districts from which each of the five Board members are elected.  This map

  Id. at ¶ 8.110

  Id. at ¶ 9.111

  Id. at ¶ 10.112

  Id. at ¶ 11.113
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also shows the public schools within each of the five Districts as well as the Spanish

Valley area in northern San Juan County that is now part of the Grand County School

District.  The School Board members for each of the five districts are also shown on this

map.114

39. School Board Election District boundaries are set in furtherance of the

Board’s “School Community” policy/philosophy.  With the establishment of the School

Board Election Districts in 1992 (and before), the Board has operated on the philosophy

that the best representation comes when the elected Board member lives in close

proximity to the schools and communities he/she represents.   115

40. Consequently, the five districts are formed around the schools in the local

community whereby individual Board members represent a community and the schools in

that community so as to have a strong interest in supporting the schools within their

community, and to be easily accessible to the parents whose children attend those

schools.   The School Board believes that the current School Board Election Districts116

provide for representation that is responsive and attentive to the varied interests and

desires of the communities within the District, helping assure that the Board is able to

    See Exhibit A to Brace Declaration, Appendix Vol. V, Exhibit M, Doc. 196-2, a copy114

of which is attached hereto as Exhibit A for ease of reference. 

  Wright  Dec., ¶ 14, Appendix Vol. V, Exhibit N, Doc. 196 -10.  115

  Id. at ¶ 15.116
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discharge its statutory duty to provide for the maintenance, prosperity, and success of the

schools and the promotion of education.117

41. The establishment and maintenance of these five School Board Election

Districts based upon the School Community concept or policy assures compliance with

the requirement that the five districts be contiguous.  Given the immense size of San Juan

County and uneven distribution of the voting population throughout the County, the

reconfiguration of election districts with an equal number of voters will not allow for the

continuation of the representation concept, and may result in some school communities

losing direct representation.118

42. Neither would it be a good thing to have the five School Board members

selected in a county-wide at-large election.  The danger of a County-wide at-large

election is that the population is concentrated in and around Blanding, Utah, which means

that the voters in that area could elect a majority of School Board.  If so, then these

Blanding area Board members would undoubtedly be more attentive to the schools in

their community rather than schools in other parts of the County.119

43. Similarly, if School Board Election Districts were drawn in such a fashion

   Id. at ¶¶ 15 & 16. 117

   Id. at ¶ 17.118

  Id. at ¶ 20.119
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as to encompass several communities, the person elected would tend to favor the public

schools in the community in which he or she lived over those in other communities that

comprised the election districts.  The School Community approach to establish School

Board Election Districts avoids this danger of under-representation and possible lack of

support for schools in certain communities, and produces the best possible overall

representation and support for local schools when it comes to elected members who

answer to those in their community and provide the best possible support for the local

schools in their community.120

44. It has always been the policy and practice of San Juan County to consult

with the School Board with respect to changing the boundaries of School Board Election

Districts.   Mr. Johnson, the San Juan County Clerk-Auditor and person responsible for121

reviewing the 2000 and 2010 Census data for redistricting purposes, said that while the

County Commission sets the School Board Election Districts it does so “with the advice

and consent of the School Board.”  122

45. Mr. Johnson testified that he reviewed the results of the 2010 Census with

  Id. at ¶ 21.120

  Id. at ¶ 24; Norman Johnson Depo., p.18, Appendix Vol. IV, Exhibit H, Doc. 193-10. 121

  Norman Johnson Depo., pp.18-19, Appendix Vol IV, Exhibit H, Doc. 193-10. 122
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respect to the possible need to redistrict the School Board.   But the School Board has123

never requested that the County change those boundaries.124

46. District 1 is in the northern part of the County and borders Grand County,

Utah.   In 2011, the School Board and the County Commission approved a process

whereby a portion of the County population in the “Spanish Valley” of District 1 near

Moab, Utah was transferred to the Grand County School District for the administration of

the schools in that remote area.  This did not change who lived in San Juan County, but it

did change the overall School Board population by moving 487 out of the base population

to be considered for configuration of the School Board.125

47. With removal of the 487 people form District 1, the ideal size for each of

the five Districts would be 2,852 in population.  Under the 10% standard, each of the five

School Board Districts would have to be within 143 people above and/or below the ideal

population figure.126

48. After assigning the Split Census Block populations as described above, San

  Id.123

  Wright  Dec., ¶ 24, Appendix Vol. V, Exhibit O, Doc. 196-10.  It is not surprising,124

therefore, that following the 2000 Census the County Commissioners, including Commissioner
Maryboy who is Navajo, unanimously voted to maintain the 1992 School District Election
Boundaries.   Bailey Depo., pp. 40-41, Appendix Vol. I, Exhibit B, Doc. 190-2.

  Brace Dec., ¶42, Appendix Vol. V, Exhibit M, Doc. 196-1. 125

  Id. at ¶ 44.126
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Juan County’s expert, Mr. Brace, determined that District 1 has a population of 3,285,

which is 433 people more than the ideal population size of 2,852; District 2 has a

population of 2,820, which is 32 fewer people than the ideal number; District 3 has a

population of 2,899, 47 more people than the ideal number; District 4 has 3,060 people,

208 more than the ideal number; and District 5 has a population of 2,195, which is 657

fewer people than the ideal number of 2,852 persons.127

49. Mr. Brace also determined that School Board Election Districts 2, 3 and 4

all fall within the 10% standard.  However, because of Districts 1 and 5, the overall all

deviation for the School Board Election Districts is 38.22%.   Those people residing in128

Districts 3, 4 and 5, which include the individual Plaintiffs in this case, are also over-

represented and, therefore, cannot mount a challenge to the current School Board Election

Districts because “injury results only to those persons domiciled in the under-represented

voting districts.”  129

50. Using the three methods for determining race described above, including

allocation the 1,002 people residing in Split Census Blocks within the five School Board

  Id. at ¶ 45.127

  Id. at ¶ 46.128

  See  Farley v. Patterson, 493 F.2d 598, 603 (5th Cir. 1974)(citing Skolnick v. Board of129

Commissioners of Cook County, 435 F.2d 361 (7th Cir. 1970)).
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Election District boundaries, Mr. Brace found that the voting-age population of District 1

is 2,263 and the American Indian voting-age population ranges between 3.74% and

5.23%; the voting-age population of District 2 is 1,847 and the American Indian voting-

age population ranges from 22.96% to 24.58%; the voting-age population of District 3 is

1,923 of which American Indians comprise from 54.89% to 56.46%; the voting-age

population of District 4 is 1,959 of which between 96.60% and 97.94% are American

Indian; and in District 5 the total voting-age population is 1,387 with American Indians

comprising between 94.52% and 95.37%.  American Indians, therefore, constitute a

majority of the voting-age population in three out of the five School Board Election

Districts.   130

51. The current School Board Election Districts have been in existence since

1992 and while the overall deviation of 38.22% from the ideal population might be

considered high under traditional redistricting standards, one must also take into account

the very small population that is scattered over 8,103 square miles; the isolated

communities and community schools; the historic nature of the School Board Election

District boundaries; the fact that following the 2000 Census and 2010 Census the School

Board, including its Navajo members opted not to change the School Board’s historic

election districts; and the “School Community” representation philosophy that the County

  Brace Dec., ¶47, Appendix Vol. V, Exhibit M, Doc. 196-1, and Exhibits B, Doc.130

196-3, and C, Doc. 196-4, attached hereto as Exhibits B and C for ease of reference.
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and School Board are trying to foster whereby individual Board members represent a

community and the schools in that community so as to have a strong interest in supporting

the schools within their community and to be easily accessible to the parents whose

children attend those school.131

SUMMARY OF ARGUMENT

Simply put, the objective of Plaintiffs’ Fourth Claim for Relief seeks an order re-

apportioning the election districts for the five-member San Juan County School Board to

create three American-Indian majority districts.  Given the fact that Plaintiffs’ own

expert, Mr. Cooper, determined on the basis of his analysis of the 2010 Census data, that

the existing School Board Districts 3, 4 and 5 already have an American Indian majority,

it is now clear that Plaintiffs’ quest to remake the San Juan School Board election district

map was launched based on unwarranted assumptions and before a careful analysis of the

Census data.  

Despite the conclusion of their own expert, which is confirmed (albeit on the basis

of somewhat different percentages) by Defendant’s expert, Mr. Brace, Plaintiffs continue

to pursue this claim with their Motion for Partial Summary Judgment, seeking both a

finding that the existing apportionment of the School Board Election Districts violates the

one-person, one-vote principle of the Equal Protection Clause and an order of the Court

  Id. at ¶ 48.   This 38.22% figure is larger than the 37.69% deviation identified by Mr.131

Cooper.  See Doc. 173, p. 3. 
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imposing one of the Plaintiffs’ two preferred apportionment plans.  However, Plaintiffs’

argument ignores the precedent that allows an overall disparity in excess of 10% when

there are legitimate state interests that justify a greater disparity, particularly in cases

involving a large geographic area that is sparsely populated.  Moreover, Plaintiffs’

alternative plans fail to take into account any such legitimate state interests.  With respect

to the School Board Election Districts, such governmental interests include the drawing

of Board Member districts in a manner that respects school community cohesiveness,

under which, to the extent possible, each school (high schools, together with their

respective junior high/middle schools, and elementary schools) are represented by a

particular School Board member.  Plaintiffs’ plans on the other hand, would create a

district (District 3) that has no school within its boundaries.

On the basis of controlling legal precedent and the relevant undisputed facts set

forth herein, the existing School Board Election District plan does not violate the Equal

Protection Clause, and therefore Plaintiffs’ Motion for Partial Summary Judgment as to

their Fourth Claim for Relief must be denied.   Moreover, because the undisputed facts132

  A further ground for denying Plaintiffs’ Motion with respect to their Fourth Claim for132

Relief is the fact that under the current plan there are already three American-Indian majority
districts, which is the purported objective and basis for the Plaintiffs’ claim, suggesting that there
may be no justiciable claim, within the meaning of the Case or Controversy Clause in Article III,
Section 2, Clause 1 of the United States Constitution, over which this Court has jurisdiction.  See
generally Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 145 (2010) (“Article III standing
requires an injury that is (I) concrete, particularized, and actual or imminent, (ii) fairly traceable
to the challenged action, and (iii) redressable by a favorable ruling”).
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demonstrate that San Juan County’s apportionment of the School District election districts

is consistent with the Equal Protection Clause, Defendant San Juan County is entitled to

summary judgement in its favor on Plaintiffs’ Fourth Claim for Relief. 

Alternatively, because each of the individual Plaintiffs lives in either District 3, 4,

or 5 (all of which are over-represented), they have no injury in fact and therefore have no

standing to assert claims within the Fourth Claim for Relief, and the Plaintiffs’ claims as

to the Fourth Claim for Relief must be dismissed.  

ARGUMENT:  THE SCHOOL BOARD ELECTION DISTRICT

BOUNDARIES ARE CONSTITUTIONAL

While an overall deviation of more than 10% from the ideal of equal population

establishes a prima facie case of violation of the one-person, one-vote principle under the

Equal Protection Clause, the existence of such an overall deviation does not establish a

per se violation of that principle.  The U.S. Supreme Court has noted that the prima facie

presumption of invalidity may be overcome when the larger deviation is supported by

legitimate, non-discriminatory governmental interests.  Moreover, such governmental

interests may also justify a much larger overall deviation in those contexts that involve

small populations, and particularly where a small population is spread over a very large

geographic area, where access to remote areas is limited and even circuitous, as is the

case in San Juan County.
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I. The Existence of an Overall Deviation Among Districts Does Not Conclusively

Establish a Violation of the Equal Protection Clause. 

There is no dispute that the School Board Election Districts have a maximum

population deviation exceeding 10%, but that fact does not establish that the

apportionment arrangement violates the Equal Protection Clause or entitle Plaintiffs to

the requested summary judgment with respect to their Fourth Claim for Relief. 

Summarizing its own precedent adopting the standard that a maximum deviation above

10% establishes a prima facie violation, the United States Supreme Court stated: 

In Reynolds v. Sims, 377 U.S. 533, 568 (1964), the Court held that

“the Equal Protection Clause requires that the seats in both houses of a

bicameral state legislature must be apportioned on a population basis.” This

holding requires only “that a State make an honest and good faith effort to

construct districts . . . as nearly of equal population as is practicable,” for “it

is a practical impossibility to arrange legislative districts so that each one

has an identical number of residents, or citizens, or voters.” Id., at 577. See

Gaffney v. Cummings, 412 U.S. 735, 745-748 (1973) (describing various

difficulties in measurement of population).

We have recognized that some deviations from population equality

may be necessary to permit the States to pursue other legitimate objectives

such as “[maintaining] the integrity of various political subdivisions” and

“[providing] for compact districts of contiguous territory.” Reynolds, supra,

at 578. As the Court stated in Gaffney, “[an] unrealistic overemphasis on

raw population figures, a mere nose count in the districts, may submerge

these other considerations and itself furnish a ready tool for ignoring factors

that in day-to-day operation are important to an acceptable representation

and apportionment arrangement.” 412 U.S., at 749. 

In view of these considerations, we have held that “minor deviations

from mathematical equality among state legislative districts are insufficient

to make out a prima facie case of invidious discrimination under the

Fourteenth Amendment so as to require justification by the State."  Id., at

745. Our decisions have established, as a general matter, that an
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apportionment plan with a maximum population deviation under 10% falls

within this category of minor deviations. See, e. g., Connor v. Finch, 431

U.S. 407, 418 (1977); White v. Regester, 412 U.S. 755, 764 (1973). A plan

with larger disparities in population, however, creates a prima facie case of

discrimination and therefore must be justified by the State.  See Swann v.

Adams, 385 U.S. 440, 444 (1967) (“De minimis deviations are unavoidable,

but variations of 30% among senate districts and 40% among house districts

can hardly be deemed de minimis and none of our cases suggests that

differences of this magnitude will be approved without a satisfactory

explanation grounded on acceptable state policy”).  The ultimate inquiry,

therefore, is whether the legislature’s plan “may reasonably be said to

advance [a] rational state policy” and, if so, “whether the population

disparities among the districts that have resulted from the pursuit of this

plan exceed constitutional limits.”  Mahan v. Howell, 410 U.S. 315, 328

(1973).133

Thus, while a maximum deviation in excess of 10% requires a governmental entity

to show that the disparity is based on legitimate, non-discriminatory governmental

interests, it is only the beginning of the analysis.   Moreover, the Court has specifically

noted that “[somewhat more flexibility may be constitutionally permissible with respect to

state legislative apportionment than in congressional districting.”   It stands to reason134

that even greater flexibility must be accorded to units of local government.

Judge Posner of the Seventh Circuit Court of Appeals looked at this issue in case

  Brown v. Thomson, 462 U.S. 835, 842-43 (1983).  Significantly, the Brown decision133

upheld a Wyoming state legislature apportionment plan with a maximum disparity of 89%, that
was justified by the State’s policy of respecting traditional political boundaries and giving each
county at least one representative in its house of representatives.  Id. at 839, 846.

  Reynolds v. Sims, 377 U.S. 533, 578 (1964); see also Gaffney v. Cummings, 412 U.S.134

735, 744 (1973). 
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remarkably similar to the present case:135

. . . [T]he judicial tendency has been to insist on a very close

approach to mathematical equality, and one of the devices used is the 10

percent norm. “Our decisions have established, as a general matter,” the

Supreme Court has said, “that an apportionment plan with a maximum

population deviation under 10% falls within this category of minor

deviations. A plan with larger disparities in population, however, creates a

prima facie case of discrimination and therefore must be justified by the

State.” Brown v. Thomson, [supra]. [Citation omitted]  

Rules are attractive devices for economizing on litigation costs and

minimizing judicial discretion; and safe harbors are particularly welcome to

the bar. But a rule applied to circumstances remote from those contemplated

when it was adopted can produce perverse results. The 10 percent rule,

viewed not as a safe harbor (which it is in part, and unexceptionably) but as

a rule of prima facie liability (which it also is--both aspects are clear from

the passage we quoted from Brown v. Thompson) was devised for elections

in large electoral units. [Citations omitted.] The smaller and more scattered

the population of the area to be redistricted and the more numerous the

districts, making it harder to create districts of equal population without

creating weird shapes that straddle the boundaries of the smaller

government units, as recognized early on by the Supreme Court in Abate v.

Mundt, 403 U.S. 182, 185 (1971) [parallel citations omitted], the more

arbitrary the rule of 10 percent prima facie liability becomes, until finally it

becomes absurd. . . . At all events, even if intended to apply to the tiniest

  In Frank v. Forest County, 336 F.3d 570 (7th Cir. 2003), an Indian tribe had135

challenged the apportionment of the board of supervisors of Forest County, Wisconsin, which
Judge Posner described as follows: “Forest County is a large (1014 square miles) but sparsely
populated (barely 10,000 people) county in the extreme northeastern corner of Wisconsin,
fronting on Lake Superior. The population is unevenly distributed across the county; 57 percent
of the 1620 census blocks into which the county is divided have no human inhabitants at all. The
county is governed by a board of supervisors each of whose 21 members is elected from a single-
member district in nonpartisan elections held every two years.”  Id. at 571.  By contrast, San Juan
County, Utah is almost eight times as large (8,103 square miles), but its population as counted in
the 2010 Census (14,746) is only half-again as large, and contains 4,546 Census Blocks, of which
only 815 (or 17.0%) are reported as having people living in them.  See San Juan County’s
Statement of Additional Facts, ¶¶ 8-9 & 15, supra.
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electoral districts, the 10 percent rule is merely one of prima facie liability,

and is therefore rebuttable, Voinovich v. Quilter, 507 U.S. [146,] 161-62

[(1993)]  -- and more easily so the smaller the population of the area to be

redistricted, the more unevenly the population is distributed across the area,

and the more numerous the districts. Let us elaborate on these points,

beginning with population size.136

That opinion upheld a district court’s grant of summary judgment to Forest County with

respect to the apportionment of its board of supervisors that had a maximum deviation

that exceeded the 10 percent norm, on the grounds that there was no evidence that the

county’s apportionment was not gerrymandered and that the county in question was

“tiny.”137

San Juan County respectfully submits that, under the precedent applying the 10%

threshold, the existing configuration of the School Board Election Districts does not

violate the one-person, one-vote principle under the Equal Protection Clause because of

both the legitimate interests upon which the appointment plan is based, as discussed

below, and the small and sparse population of the County.

  Frank v. Forest County, 336 F.3d 570, 572-73 (2002), cert. denied, 540 U.S. 570136

(2003).

  Id. at 572, 574.137
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II. San Juan County Has Legitimate Governmental Interests That Justify the

Population Deviations Among the School Board Election Districts.

As noted above, the United States Supreme Court has recognized that the prima

facie case of a violation of the Equal Protection Clause attributable to a maximum

deviation in excess of 10% may be overcome by the demonstration of legitimate

governmental interests that justify a greater deviation.   San Juan County’s Statement of138

Additional Facts above demonstrates that such governmental interests exist with respect

to the existing boundaries of School Board Election Districts.139

In particular, the following considerations establish that substantial governmental

  See Swann v. Adams, 385 U.S. 440, 444 (1967), stating:138

“[V]ariations from a pure population standard might be justified by such state
policy considerations as the integrity of political subdivisions, the maintenance of
compactness and contiguity in legislative districts or the recognition of natural or
historical boundary lines. Likewise, the Court stated that the Constitution permits
‘such minor deviations only as may occur in recognizing certain factors that are
free from any taint of arbitrariness or discrimination.’”

(Citations omitted).

  While Utah Code § 20A-14-201 (1953, as amended), places the responsibility for139

apportioning school board election districts on the County Comission, Mr. Norman Johnson, San
Juan County’s Clerk-Auditor at the time of the 2010 Census, testified in his deposition that it has
been San Juan County’s consistent policy to consult with the San Juan School Board as to the
need for any re-apportionment in light of the needs and perspectives of the School District with
respect to School Board representation. See San Juan County’s Statement of Additional Facts,
¶44, supra.  Moreover, he testified that in connection with the consideration of the 2010 Census
enumeration, the San Juan School Board communicated to his office that the Board saw no
reason that the School Board election districts needed to be re-apportioned.  See San Juan
County’s Statement of Additional Facts, ¶45, supra.
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interests support the greater maximum deviation:

(1)    The large size and uneven geographic topology of San Juan County

and its small population, coupled with the fact that only about 25% of the County’s

registered voters have a physical address (the rest using only Post Office Box

addresses), making it difficult (and expensive) to move such persons from one

district or precinct to another;140

(2) San Juan County’s voting precincts have been established along

survey section lines, and in some areas of the County, there are limited locations

where polling places may be housed and voters have access to them;141

(3) Most significant of all, since 1992 it has been the consistent belief

and objective of the San Juan School Board, which has been respected by the San

Juan County Commission in the consideration of School Board Election Districts,

that each school within the San Juan District have specific representation on the

School Board in a manner that, to the extent possible, voters who are within the

school boundaries of the same District schools voting for the same member of the

School Board to increase both accountability of Board members and a sense of

  See San Juan County’s Statement of Additional Facts, ¶¶ 8-10 & 12, supra.140

  See San Juan County’s Statement of Additional Facts, ¶ 11, supra.141
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School Community;142

(4) Because of the School Community objective, combined with the fact

that there are only approximately 3,000 students in the San Juan District schools,

adjusting boundaries to come within a 10% maximum deviation would not be

possible;  and143

(5) The 38.22% overall deviation is attributable to the fact that District 1

(the population of which is overwhelmingly non-Hispanic White) has 433 people

more than the ideal division and is therefore under-represented, while District 5

(the population of which is overwhelmingly American Indian) has 657 fewer

people than the ideal division and is therefore over-represented.144

Significantly, in all considerations related to apportionment, San Juan County’s

Clerk-Auditor and the staff of that office have considered only the Census enumeration

numbers for the population of San Juan County and its constituent districts and precincts

as a whole and without consideration of their ethnic make-up.   As such, San Juan145

County’s governmental interests have been taken into account in a non-discriminatory

  See San Juan County’s Statement of Additional Facts, ¶¶ 39-44 & 51, supra.142

  See San Juan County’s Statement of Additional Facts, ¶¶ 30, 41 & 51, supra.143

  See San Juan County’s Statement of Additional Facts, ¶¶ 48-49, supra.144

  Norman Johnson Depo., p. 61, Appendix Vol IV, Exhibit H, Doc. 193-10; see also145

Norman Johnson Dec., Doc. 111-4, at ¶8.
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fashion consistent with the requirements of Reynolds v. Sims and its progeny.

In light of the foregoing, the undisputed facts make clear that San Juan County has

refuted the prima facie violation attribution to the fact that the maximum deviation among

School Board election districts is greater than 10% by demonstrating the existence of

legitimate, non-discriminatory governmental interests directly related to the representation

of patrons of the San Juan School District.

III. The Equal Protection Clause Does Not Require the Establishment of Election

Districts with the Least Possible Population Deviation or That Designation of

Which Fails to Take into Account Other Legitimate Governmental Interests.

Plaintiffs have proposed two alternative apportionment plans with respect to

School Board Election Districts which they assert are designed to accomplish three

objectives: (1) reduce the maximum population deviation among the districts so as to a

figure that is less than the 10% threshold; (2) create three districts with an American-

Indian majority to reflect their position that American Indians comprise a majority in San

Juan County as a whole; and (3) eliminate alleged “packing” of American Indians in

existing Districts 4 and 5.   However, both of Plaintiffs’ plans fail to take into account any

of the legitimate, non-discriminatory governmental interests which, as demonstrated in

the preceding section, establish that the greater maximum deviation among the School

Board Districts satisfies the requirements of the Equal Protection Clause.   Furthermore,146

  See generally Alabama Legislative Black Caucus v. Alabama, 575 U.S. at  ___, 135146

S.Ct. at 1270-71 (reiterating that a claimant asserting racial gerrymandering under the Equal
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Plaintiffs’ alternative proposed plans establish three American-Indian majority districts in

which the percentage of American Indians exceeds their representation within the County

as a whole, which is statistically evenly split between American Indians and others,

thereby failing to eliminate the alleged packing.  Finally, as demonstrated by Mr. Brace,

American Indians already comprise a majority within existing Districts 3, 4 and 5, making

Plaintiffs’ quest to establish three American-Indian majority Districts a moot point in

comparison to the existing apportionment of the School Board Election Districts.

With respect to the failure to take into consideration other legitimate, non-

discriminatory governmental objectives, the Plaintiffs’ plans ignore the School

Community policy/objective so completely that District 3 under both of Plaintiffs’ plans

does not have a single school within the proposed Districts.   Further, Plaintiffs’147

alternative plans fail to consider traditional community interests by dividing the County’s

largest city, Blanding, between three separate districts.   Plaintiffs’ proposed plans are148

Protection Clause must show that “race was the predominating factor motivating” the
apportionment decision, and the government “subordinated traditional race-neutral districting
principles . . . to racial considerations” quoting Miller v. Johnson, 515 U.S. 900, 916 (1995)).

  Brace Dec. at ¶ 49, Appendix Vol. V, Exhibit M, Doc. 196-1; Wright Dec., ¶ 19,147

Appendix Vol. V, Exhibit O, Doc. 196-10.

  See Exhibits S-3 (Demonstration Plan A) and T-3 (Demonstration Plan B), included148

in Exhibit 1, 7 of 7 to Cooper Report, Doc. 172-7, at pp. 6 &10.
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based on Census Block boundaries,  thereby ignoring San Juan County’s traditional use149

of section line boundaries for voting precincts, and increasing the difficulty of

establishing polling places within precincts that are accessible to voters within the

districts.

Plaintiffs’ proposed alternative plans would establish three districts having

American-Indian voting-age majorities of at least 65.73% (in District 3 of Plaintiffs’

Demonstration Plan A), with the next lowest concentration of voting-age American

Indians being 80.57% (in District 5 of Plaintiffs’ Demonstration Plan A) and at least one

district (District 4) in each plan having an American-Indian majority of approximately

90% (90.02% in Plaintiffs’ Demonstration Plan A and 89.46% in Plaintiffs’

Demonstration Plan B).   On the other hand, the San Juan County population as a whole150

is almost evenly split.   As such, despite the fact that San Juan County has not151

considered race or ethnicity in connection with the apportionment of School Board

Election Districts,  Plaintiffs’ alternative plans include a dose of their own preference152

 See Cooper Report, ¶¶113 & 120, at pp. 34-3 (Demonstration Plan A), 127, at p. 40149

(Demonstration Plan B), Doc. 172-1.

  See Plaintiffs’ Statement of Material Facts, ¶¶ 33 & 35, supra.150

  See San Juan County’s Statement of Additional Facts, ¶¶ 24-29, supra.151

  Mr. Johnson testified that San Juan County does not consider race or ethnicity in152

apportionment determinations.  Norman Johnson Depo., p. 61, Appendix Vol IV, Exhibit H, Doc.
193-10; see also Johnson Dec., Doc. 111-4, at ¶8.  Dr. Wright has indicated the School
Community philosophy is the single most significant consideration from the School District with
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for “packing” election districts.

Finally, as demonstrated by Mr. Brace, three of the existing School Board Election

Districts already include an American Indian majority.   Moreover, Mr. Cooper’s own153

data demonstrated this existence of American Indian majorities in Districts 3, 4, and 5,154

but Plaintiffs have failed to acknowledge this fact.  As such, Plaintiffs’ third objective is

one that is already in place under the current apportionment plan.

Litigants contesting the apportionment of election districts, whether on the basis of

race or ethnicity or vote dilution, are not entitled to have a court impose a remedy based

on their own preferred apportionment plan, particularly where, as here, the apportionment

plan adopted by the governmental entity is based on legitimate, non-discriminatory

government interests.   San Juan County respectfully submits that the existing155

apportionment of School Board Election Districts satisfies that standard.  As such,

respect to the establishment of Board Member election districts. Wright  Dec., ¶ 14, Appendix
Vol. V, Exhibit N, Doc. 196 -10. 

  See Brace  Dec. ¶49, Appendix Vol. V, Exhibit M, Doc. 196-1. 153

  See Cooper Expert Report, Exhibit I-1, Doc. 172-4, p. 13.154

  See Perry v. Perez, 565 U.S. __, 132 S. Ct. 934, 943 (2012) (“In the absence of any155

legal flaw in this respect [i.e., a reapportionment plan in which population variations were
unlawful], the District Court had no basis to modify that plan”); see generally Gaffney v.
Cummings, 412 U.S. at 750-51 (noting that state’s failure to adopt one of plaintiffs’ plans having
a smaller maximum deviation did not compel the courts to step into the essentially legislative and
political process of redistricting when the plan adopted satisfied the requirements of the Equal
Protection Clause).
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Plaintiffs in this case are not entitled to an order of the Court adopting one of their

proposed alternative apportionment plans. 

ARGUMENT: PLAINTIFFS HAVE SUFFERED NO INJURY

Plaintiffs’ malapportionment claim focuses solely upon District 1, which contains

433 people more than the ideal population size of 2,852.  But none of the Plaintiffs live in

District 1.  Plaintiffs all reside in Districts 3, 4 or 5 wherein American Indians comprise a

majority of the voting-age population and, as a matter of law, Plaintiffs are over-

represented in that their votes count more that those persons living in District 1 who are

under-represented.  And these facts are not only significant, but they are also fatal to

Plaintiffs’ one-person, one-vote claim under the Fourteenth Amendment and their Voting

Rights Act claim. 

There are numerous decisions from the United States Court of Appeals holding

that a plaintiff who resides in a voting district that is “over-represented” (meaning that the

district has fewer residents than the ideal number that would reflect strictly equal

apportionment) do not have standing to make a “vote dilution” claim under the one-

person, one-vote standard of the Fourteenth Amendment (including claims asserted under

the Voting Rights Act).  The Eleventh Circuit Court of Appeals stated the rule as follows:

 [T]he appellants have failed to meet the second prong of the ‘injury in

fact” test for they have not suffered any harm or injury by the malapportioned

voting districts; in fact they have benefitted from it. This court noted in Fairley

v. Patterson that “the Supreme Court has conclusively established [citations
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omitted], that sufficient damage through underrepresentation to obtain

standing will be inflicted if population equality among voting units is not

present.’ 493 F.2d 598, 603 (5th Cir.1974).  In this regard this court held that

‘injury results only to those persons domiciled in the under-represented voting

districts.’  Fairley, 493 F.2d at 603. (citing Skolnick v. Board of

Commissioners of Cook County, 435 F.2d 361 (7th Cir.1970) (finding that

plaintiff’s [sic] lacked standing because they were not harmed by the

malapportionment but in fact were benefitting from it)). Further, over-

represented voting district members are barred from bringing suit on behalf of

persons who reside in under-represented voting districts.156

This doctrine is based on the fact that a resident of an overrepresented district does

not suffer an “injury in fact” under the general principles of federal standing

jurisprudence, as applied by the U.S. Supreme Court in United States v. Hays,  which157

dealt with alleged racial gerrymandering in the reapportionment of Louisiana’s

congressional districts:

Where a plaintiff resides in a racially gerrymandered district, . . . 

the plaintiff has been denied equal treatment because of the legislatures’s

reliance on racial criteria, and therefore has standing to challenge the

legislature’s action.  Voters in such districts may suffer the special

representational harms racial classifications can cause in the voting

context.  On the other hand, where a plaintiff does not live in such a

district, he or she does not suffer those special harms and any inference

  Wright v. Dougherty County, Ga., 348 F.3d 1352, 1355 (11th Cir. 2004)(footnote156

omitted).  See also Garcia v. 2011 Legislative Reapportionment Commission, 559 Fed.Appx.
128, 133-35 (3rd Cir. 2014) (unreported); League of Women Voters of Nassau County v. Nassau
County Board of Supervisors, 737 F.2d 155, 161 (2nd Cir. 1984); Minority Police Officers
Association of South Bend v. City of South Bend, Ind., 721 F.2d 197, 202 (7th Cir. 1983); Lopez
v. Merced County, 473 F.Supp.2d 1072, 1080 (E.D. Cal. 2007); Lopez v. Merced County, Cal.,
2008 WL 170696, *11-*12 (E.D. Cal. 2008)(unreported).

  515 U.S. 737 (1995).157
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that the plaintiff has personally been subjected to a racial classification

would not be justified absent specific evidence tending to support that

inference.  Unless such evidence is present, the plaintiff would be

asserting only a generalized grievance against governmental conduct of

which he or she does not approve.158

The Supreme Court in Hays went on to find that the plaintiffs in question lacked standing. 

Notably, the Hays decision specifically rejected arguments that the plaintiffs in

question had standing because they allegedly resided in a “‘segregated’ voting district,”159

(the Court noting that “the record [does not] appear to reflect that the legislature intended

[the district in question] to have any particular racial composition”), or because they

claimed to challenge the reapportionment “in its entirety, not [the district] in isolation,”160

(the Court noting that “[t]he fact that [the reapportionment plan] affects all Louisiana

voters by classifying them as a member of a particular congressional district does not

mean–even if [it] inflicts race-based injury on some Louisiana voters—that every

Louisiana voter has standing to challenge [it] as a racial classification”).   

Similarly, the Eleventh Circuit’s decision in Wright also rejected alternative

theories advanced to support a more expansive application of standing. 

Appellants contend that, although this court explicitly held in Fairley

that over-represented voting district members lacked standing to bring suit

  Id. at 744-45 (citation omitted).  158

  Id. at 746. 159

  Id.160
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for malapportionment what it really meant was that voting districts that

were slightly over-represented also had standing because they were under-

represented in comparison to the other over-represented districts in their

county. The basis of this contention is dicta in the decision, which states,

“the electors of Supervisory Districts Nos. 1, 2, and 3 were

underrepresented”.  Fairley, 493 F.2d at 603-4.  The appellants contend that

based on the voting district population numbers showed in footnote 7 of the

decision, district 2 was in fact over-represented by approximately 16%, but

was underrepresented in comparison to districts 4 and 5, which were over-

represented by approximately 84% and 85%, respectively.

 

Appellants’ argument is without merit for three reasons.  First, as

aforementioned, Fairley stands for the proposition (1) that only persons

residing in underrepresented districts have standing for only they fulfill the

three prong test of “injury in fact,” and (2) an over-represented (aka

uninjured) person may not bring suit on behalf of persons who are

underrepresented. 493 F.2d at 603-604. Second, the one sentence contained

in Fairley stating that district 2 voters had standing is at best dicta, and thus,

“it is neither the law of the case nor binding precedent.”  Third, our sister

circuits have reaffirmed the holding of Fairley, which limits standing to

persons who reside in underrepresented voting districts. League of Women

Voters of Nassau County v. Nassau County Board of Supervisors, 737 F.2d

155, 161 (2nd Cir.1984); Minority Police Officers Association of South

Bend v. City of South Bend, Ind., 721 F.2d 197, 202 (7th Cir.1983).161

Therefore, Plaintiffs, residing only in districts that are overrepresented, lack

standing to raise claims against the alleged malapportionment of the School Board

Election Districts and their claims must be dismissed.

CONCLUSION

For the reasons set forth above, the undisputed facts establish that Plaintiffs are not

  348 F.3d at 1356 (quoted citation omitted).161
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entitled to summary judgment on their Fourth Claim for Relief, but that Defendant San

Juan County is entitled to summary judgment in its favor on Plaintiffs’ Fourth Claim for

Relief .  Therefore, Plaintiffs’ Motion for Summary Judgment as to Fourth Claim for

Relief must be denied and San Juan County’s Cross Motion for Summary Judgment as to

Plaintiffs’ Fourth Claim for Relief should be granted.  In addition, for the reasons set

forth above, the individual Plaintiffs, having suffered no injury with respect to the

population deviations among the School Board Election Districts, have no standing to

raise any claim within the Fourth Claim for Relief, and therefore such claims should be

dismissed.

DATED this 14th day of September, 2015.

SUITTER AXLAND, PLLC

 /s/ jesse c. trentadue              

Jesse C. Trentadue

Carl F. Huefner 

Britton R. Butterfield 

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of September, 2015, I electronically filed the
foregoing document with the U.S. District Court for the District of Utah.  Notice will
automatically be electronically mailed to the following individual(s) who are registered with the
U.S. District Court CM/ECF System:

Steven C. Boos
Maya Leonard Kane (Pro Hac Vice)
MAYNES, BRADFORD, SHIPPS & SHEFTEL, LLP
835 East Second Avenue, Suite 123
P.O. 2717
Durango, CO 81301
E-Mail: sboos@mbssllp.com
E-Mail: mayakanelaw@gmail.com
Attorneys for Plaintiffs

Eric P. Swenson
1393 East Butler Avenue
Salt Lake City, Utah 84102 
E-Mail: e.swenson4@comcast.net
Attorneys for Plaintiffs

Katherine Belzowskri Pro Hac Vice
Navajo Nation Department of Justice
P.O. Box 2010
Window Rock, Arizona 86515
E-Mail: kbelzowski@nndoj,org
Attorneys for Plaintiff

/s/ jesse c. trentadue  
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