
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

SEMINOLE TRIBE OF FLORIDA, ) 
) 

Plaintiff,  ) 
v.      )   Case No.  4:15-cv-00516-RH-CAS 

) 
STATE OF FLORIDA,   ) 

) 
Defendant.  ) 

______________________________ ) 

 
PLAINTIFF SEMINOLE TRIBE OF FLORIDA’S RESPONSE TO  

DEFENDANT STATE OF FLORIDA’S MOTION TO DISMISS 
 

On April 7, 2010, the Seminole Tribe of Florida (the “Tribe”) entered 

into a gaming compact with the State of Florida (the “State”) pursuant to the 

Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2710 (the 

“Compact”).  The Compact was approved by the United States Department 

of the Interior on June 24, 2010, and became effective upon publication in 

the Federal Register on July 6, 2010.  The Tribe brought the present suit 

seeking declaratory and other relief because (1) the State breached the 

Compact when it failed to honor its obligation under the Compact to allow 

the Tribe to continue operating banked card games after it authorized other 

entities in the State to operate such games, and (2) the State failed to 
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negotiate in “good faith” for an amendment to the Compact or for a new 

Compact as required by the IGRA.  The State has filed a motion to dismiss 

the Tribe’s Complaint, arguing the Court lacks subject matter jurisdiction 

over the Tribe’s Count I breach of Compact claim, and that the Tribe lacks 

standing to bring its Count II failure to negotiate claim.  In the alternative, 

asserting venue is improper, the State requests the Court transfer the case to 

the United States District Court for the Middle District of Florida (“Middle 

District”), where the State brought its own later-filed action against the Tribe 

seeking to enforce the same provisions in the Compact that are involved in 

the Tribe’s claims in this case. 

As discussed below, the State is not entitled to dismissal, nor is it 

entitled to transfer of venue.  The Tribe has properly invoked federal 

question jurisdiction for its Count I breach of Compact claim pursuant to 28 

U.S.C. §§ 1331 and 1362.  The Tribe has standing to bring its Count II good 

faith claim, as the IGRA requires the State to enter into good faith 

negotiations for an amendment or a new compact during the term of an 

existing compact. 

To the extent there is any question regarding this Court’s jurisdiction 

over the Tribe’s claims, the Tribe sought and obtained an order transferring 
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the State’s claim in the Middle District to this Court.  State of Florida v. 

Seminole Tribe of Florida, Case 4:15-cv-00588-RH-CAS, ECF No. 25.1  As 

the Tribe’s claims in this suit involve the same disputed Compact provisions 

that form the basis for the undisputed federal jurisdiction invoked by the 

State in its suit, and as the Tribe’s claims in this case are also defenses to the 

State’s claims, this Court should consider and determine the Tribe’s claims 

at the same time it considers the claims made by the State.2  The Tribe filed 

a motion to consolidate both cases on December 8, 2015.  

I. INTRODUCTION AND SUMMARY OF DISPUTE 

The Compact authorizes the Tribe to operate Class III games such as 

slot machines and banked card games,3 expressly including blackjack, 

                                                           
1As discussed below, while the State’s motion to transfer this case to the 
Middle District is still technically before this Court, such transfer is 
unwarranted for the reasons set out below and in the Middle District’s order 
transferring the State’s case to this Court, and because the State’s case is no 
longer pending in the Middle District. 
 
2The Middle District was careful in its order not to address the jurisdictional 
claims made by the State in its pending Motion to Dismiss in this case, 
leaving those issues to this Court to address and determine.  However, the 
Middle District did note that “[i]n both actions, the parties seek redress for 
an alleged breach of the Compact and an alleged violation of the IGRA.”  
Ex. A at 6. 
 
3The Compact referred to “banking or banked” card games, but the terms are 
interchangeable. 
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baccarat, and chemin de fer.  The term of the Compact runs until July 1, 

2030, but provides that the provision authorizing banked card games 

terminated on July 31, 2015, with a 90 day grace period.  However, Part 

XVI.B of the Compact creates an express exception to the 2015 termination 

date by authorizing the Tribe to continue offering banked card games until 

2030, if “the State permits any other person, organization or entity [other 

than another Indian tribe]” to offer such games.  In addition, Part III.F.4 of 

the Compact authorizes the Tribe to operate any new games, including 

banked card games, if such games are authorized by Florida law for any 

other person, organization or entity other than another Indian tribe. 

In January 2011, the Florida Department of Business and Professional 

Regulation (“DBPR”), the agency responsible for interpreting, implementing 

and enforcing Florida pari-mutuel gambling laws, interpreted Florida law to 

authorize pari-mutuel facilities throughout Florida to operate player-banked 

card games.  Compl. ¶ 19, ECF No. 1.  On February 17, 2011, DBPR 

interpreted Florida law to authorize pari-mutuel facilities in Miami-Dade and 

Broward Counties to operate house-banked card games such as blackjack 

and baccarat using live dealers and electronic cards.  Compl. ¶ 18, ECF No. 

1. 
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On December 30, 2014, the Tribe sent a letter to the Governor of 

Florida addressed and delivered to the Governor at the Capitol in Tallahassee 

formally requesting commencement of negotiations toward renewal of the 

banked card games agreement. Compl. ¶ 31, ECF No. 1.  On May 1, 2015, 

the Tribe sent a letter to the Governor, President of the Senate, and Speaker 

of the House of Florida addressed to and delivered to them at the Capitol in 

Tallahassee, Florida, renewing the Tribe’s request for negotiations toward 

renewal of the banked card games agreement or for a new Compact to 

authorize such games.  Compl. ¶ 32, ECF No. 1.  Representatives of the 

Tribe have attended several meetings with the Governor, and numerous 

meetings with representatives of the State Legislature in an effort to 

negotiate a renewal of the card games or a new compact, and most of such 

meetings have taken place in Tallahassee, Florida.4 

On June 24, 2015, by letter of Chairman James E. Billie to Governor 

Rick Scott, the Tribe initiated the dispute resolution process in the Compact 

to confirm its right to continue offering banking or banked card games for 

the remaining term of the Compact.  Compl. ¶ 23, ECF No. 1.  On July 27, 
                                                           
4On Monday, December 7, 2015, Governor Rick Scott and Chairman James 
Billie signed a new Compact that would end the controversy presented by 
the present suit if it is ratified by the Florida Legislature as required by State 
law and approved by the Department of Interior as required by the IGRA. 
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2015, the Secretary of DBPR, the agency responsible for carrying out the 

State’s administrative responsibilities under the Compact, sent a letter to the 

Tribe requesting the Tribe to provide DBPR with “your plan and proposed 

timeline for the closure of banked card games at your Tribal facilities.”  

Compl. ¶ 24, ECF No. 1.  On October 26, 2015, having perfected its right to 

initiate suit in federal court pursuant to the Compact’s dispute resolution 

provisions, the Tribe brought the instant suit. 

On October 30, 2015, the State initiated a separate suit in the Middle 

District, claiming the Tribe’s continued operation of banked card games 

violates the Compact and IGRA.  Complaint, State of Florida v. Seminole 

Tribe of Florida, Case 4:15-cv-00588-RH-CAS.  On November 12, 2015, 

the Tribe filed an amended motion to transfer the State’s litigation to this 

Court and to consolidate the cases.  On December 1, 2015, the Middle 

District issued an order granting the Tribe’s motion to transfer the State’s 

case to this Court and closing the case filed in the Middle District.  State of 

Florida v. Seminole Tribe of Florida, Case 4:15-cv-00588-RH-CAS, ECF 

No. 25. 
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II. ARGUMENT 

A. The Court has Subject Matter Jurisdiction Over the Tribe’s 
Count I Claim for Breach of Compact 

1. The Court Has Federal Question Jurisdiction 

The Court has federal question subject matter jurisdiction over the 

Tribe’s breach of Compact claim pursuant to 28 U.S.C. §§ 1331 and 1362.  

Federal district courts possess federal question subject matter jurisdiction for 

“all civil actions arising under the Constitution, laws, or treaties of the 

United States.”  28 U.S.C. § 1331.  In addition, federal district courts have 

“original jurisdiction of all civil actions, brought by any Indian tribe or band 

with a governing body duly recognized by the Secretary of the Interior, 

wherein the matter in controversy arises under the Constitution, laws, or 

treaties of the United States.”  28 U.S.C. § 1362. 

The State seeks to dismiss the Tribe’s Count I claim for breach of 

Compact by mischaracterizing it as a simple breach of contract claim that 

fails to pose a federal question.  Def’s Mem. Supp. Mot. Dismiss 3–5 

[hereinafter “Def’s Mem.”], ECF No. 9-1.  While the State is correct that 

compacts entered into under IGRA are contractual in nature, e.g., Idaho v. 

Shoshone-Bannock Tribes, 465 F.3d 1095, 1098 (9th Cir. 2006); Pueblo of 

Santa Ana v. Kelly, 104 F.3d 1546, 1556 (10th Cir. 1997); PPI, Inc. v. 
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Kempthorne, No. 4:08CV248-SPM, 2008 WL 2705431, at *3 (N.D. Fla. 

July 8, 2008) (“The compact between the Seminole Tribe and the State of 

Florida is a contract.”), they are also specifically authorized by a federal law, 

the IGRA, and give rise to federal rights.  Disputes over IGRA compact 

rights pose federal questions that are routinely entertained by the courts of 

the United States.  See, e.g., Cabazon Band of Mission Indians v. Wilson, 

124 F.3d 1050, 1056 (9th Cir. 1997); Forest Cty. Potawatomi Cmty. of 

Wisconsin v. Norquist, 45 F.3d 1079, 1082 (7th Cir. 1995); Muhammad v. 

Comanche Nation Casino, 742 F. Supp. 2d 1268, 1275–76 (W.D. Okla. 

2010). 

Count I of the Tribe’s Complaint asserts that the State breached the 

Compact when it failed to honor the Tribe’s right to continue operating 

banked card games after the State permitted others to operate such games.  

Compl. ¶ 24, ECF No. 1.  Whether the State has breached the terms of a 

Compact entered into under the IGRA and approved by the Secretary of the 

Interior presents a federal question.  Cabazon Band of Mission Indians v. 

Wilson, 124 F.3d 1050, 1055–56 (9th Cir. 1997) (holding that a claim by a 

tribe seeking to enforce an IGRA compact provision presents a federal 

question under 28 U.S.C. §§ 1331 and 1362); Idaho v. Coeur d’Alene Tribe, 
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No. 2:14-CV-000170-BLW, 2014 WL 2818682, at *2 (D. Idaho June 23, 

2014) (same); Muhammad v. Comanche Nation Casino, 742 F. Supp. 2d 

1268, 1276 (W.D. Okla. 2010) (“[A]n action seeking the enforcement of a 

tribal gaming compact arises under federal law.”); Forest Cty. Potawatomi 

Cmty. of Wisconsin v. Doyle, 803 F. Supp. 1526, 1532–33 (W.D. Wis. 1992) 

(finding suit to enjoin state from interfering with IGRA compact rights arose 

under federal law). 

The State claims that “the fact that the Compact is an 

intergovernmental agreement developed pursuant to IGRA [does not] 

convert an alleged breach of the Compact into a federal question.”  Def’s 

Mem. 5, ECF No.  9-1.  Yet the courts that have considered the issue have 

reached precisely the opposite conclusion.  For example, in Cabazon Band 

of Mission Indians v. Wilson, the United States Circuit Court of Appeals for 

the Ninth Circuit rejected a claim by a state defendant that the court lacked 

subject matter jurisdiction over the plaintiff tribe’s breach of compact claim 

because the relevant compact term was merely contractual in nature.  124 

F.3d 1050, 1055 (9th Cir. 1997).  The Ninth Circuit held that, while IGRA 

compacts are contractual in nature, they “quite clearly are a creation of 

federal law,” and concluded that the Tribe’s “claim to enforce the Compacts 
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arises under federal law and thus ... we have jurisdiction pursuant to 28 

U.S.C. §§ 1331 and 1362.”  Id. at 1056.  As the Ninth Circuit explained: 

We agree that Congress, in passing IGRA, did not create a 
mechanism whereby states can make empty promises to Indian 
tribes during good-faith negotiations of Tribal-State compacts, 
knowing that they may repudiate them with immunity 
whenever it serves their purpose.  IGRA necessarily confers 
jurisdiction onto federal courts to enforce Tribal-State compacts 
and the agreements contained therein. 

Id. at 1056.  Other courts have followed suit.  See, e.g., Harris v. Muscogee 

(Creek) Nation, No. 11-CV-654-GKF-FHM, 2012 WL 2279340, at *2 (N.D. 

Okla. June 18, 2012) (finding federal question jurisdiction upon removal to 

interpret tribe’s waiver of sovereign immunity provision in compact); 

Santana v. Muscogee (Creek) Nation ex rel. River Spirit Casino; No. 11-CV-

782-JHP-PJC, 2012 WL 896243, at *2 (N.D. Okla. Mar. 15, 2012) (allowing 

the defendant tribe to remove the case based on federal question jurisdiction 

to interpret the tribe’s limited consent to suit in its compact). 

Not surprisingly, the State fails to address these IGRA-related cases.5  

Instead, the State cites two unrelated cases for the proposition that general 

claims for breach of contract do not create federal question jurisdiction.  
                                                           
5Tellingly, in the one IGRA-related case relied upon by the State for its 
contention that compact disputes are merely contractual in nature, Idaho v. 
Shoshone-Bannock Tribes, 465 F.3d 1095, 1098 (9th Cir. 2006), the court 
exercised jurisdiction over the claim. 
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However, both cases dealt with contracts not involving rights or remedies 

created by federal law, and which only tangentially implicated federal law.  

Laurent v. U.S. Tr., 196 Fed.Appx. 740 (11th Cir. 2006) (contract associated 

with bankruptcy action, but not entered into pursuant to federal law or giving 

rise to federal rights); Giannetti Bros. Const. Corp. v. Lee Cty., Fla., 585 F. 

Supp. 1214 (M.D. Fla. 1984) (contract between contractor and county for 

sewer project using federal funding, but not giving rise to federal rights). 

The State also relies on the United States Circuit Court of Appeals for 

the Eleventh Circuit’s decision in Mobile Oil Corp. v. Coastal Petroleum 

Co., 671 F.2d 419 (11th Cir. 1982), for the proposition that in order “for a 

case to arise under federal law, a right or immunity created by that law must 

be an essential element of the plaintiff’s claim.”  Def’s Mem. 5, ECF No. 9-

1 (emphasis added).  Yet as discussed above, the Tribe’s right to conduct 

banked card games pursuant to its Compact arises under the IGRA, a federal 

law.  As the Eleventh Circuit has recognized, the IGRA codified and 

regulated tribal gaming rights recognized in the Supreme Court’s California 

v. Cabazon Band of Mission Indians decision.  Seminole Tribe of Florida v. 

Florida, 11 F.3d 1016, 1019–20 (11th Cir. 1994).  And while the Eleventh 

Circuit has not had occasion to rule on the precise question of whether a 
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claim involving an IGRA compact violation presents a federal question, it 

has recognized that a dispute over a management agreement entered into 

pursuant to the IGRA gives rise to a federal question.  Tamiami Partners, 

Ltd. By & Through Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of 

Florida, 63 F.3d 1030, 1047 (11th Cir. 1995). 

The Tribe’s right to continue to conduct banked card games pursuant 

to the Compact it reached with the State is a federal right created pursuant to 

the IGRA and any dispute concerning that right is a claim arising under 

federal law.  Therefore, the Court has federal question jurisdiction over the 

claim under 28 U.S.C. §§ 1331 and 1362. 

In addition, as discussed previously, to the extent there is any dispute 

regarding whether this Court has jurisdiction to entertain the Tribe’s claims, 

the State’s suit has now been transferred to this Court and it is undisputed 

that it creates federal jurisdiction.  Because the State’s claims involve 

disputes over the same Compact provisions as the Tribe’s claims, this Court 

may consider and determine the Tribe’s claims at the same time it considers 

the claims made by the State’s suit. 
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2. In the Alternative, the Court has Supplemental 
Jurisdiction 

Even if it assumed that the Tribe’s breach of Compact claim does not 

pose a federal question, the Court could exercise supplemental jurisdiction 

over the claim.  Under 28 U.S.C. § 1367(a), when a federal district court has 

original jurisdiction over a claim, it “shall have supplemental jurisdiction 

over all other claims that are so related to claims in the action within such 

original jurisdiction that they form part of the same case or controversy.”  As 

discussed below, the Tribe has also brought a claim against the State for 

failure to negotiate in good faith an amendment to its existing Compact, or a 

new Compact, and the Court has jurisdiction over this claim.  25 U.S.C. § 

2710(d)(7)(A)(i).  In addition, if the transferred case brought by the State is 

consolidated with the present case, as the Tribe has requested, there is no 

doubt that the State’s claim in that suit for enforcement of Compact 

requirements that it alleges were breached by the Tribe is a claim arising 

under the IGRA. Id. § 2710(d)(7)(A)(ii).  In addition, courts have 

supplemental jurisdiction over state law claims in IGRA-related cases when 

the case includes federal law claims.  Wisconsin v. Ho-Chunk Nation, 512 

F.3d 921, 936 (7th Cir. 2008); Tamiami Partners, Ltd. ex rel. Tamiami Dev. 
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Corp. v. Miccosukee Tribe of Indians of Florida, 177 F.3d 1212, 1223–24 

(11th Cir. 1999). 

B. The Tribe Has Standing to Bring its Count II Claim 
for Failure to Negotiate in Good Faith 

The State seeks to dismiss the Tribe’s claim for failure to negotiate in 

good faith by claiming that the State has no duty to negotiate an amendment 

to the Compact or a new Compact until the existing Compact expires in 

2030 and that as a result the Tribe’s claim has not accrued and/or is 

premature.  Def’s Mem. 6, ECF No. 9-1.  The State’s argument is wrong for 

several reasons.  First, the State’s obligation to negotiate in good faith under 

the IGRA is not limited to situations in which there is no Compact or an 

existing Compact has not yet expired.  Second, the Tribe is not seeking to 

renegotiate its existing Compact.  Rather, it is seeking an amendment or a 

new Compact in part to address the changed circumstances that have 

resulted from the State’s failure to honor its obligation to allow the Tribe to 

continue operating banked card games. 

The State does not cite a single IGRA-related case in support of its 

position that it had no duty to negotiate in good faith with the Tribe for an 

amendment to its Compact or for a new Compact.  Instead, the State seeks to 

characterize the Tribe’s request as one for the renegotiation of the current 

Case 4:15-cv-00516-RH-CAS   Document 13   Filed 12/10/15   Page 14 of 26



 

15 

Compact, and argues that the IGRA only requires the State to negotiate, not 

renegotiate, compacts.  Def’s Mem. 7, ECF No. 9-1. 

To the contrary, the Tribe is not seeking to renegotiate the 2010 

Compact.  Rather, the Tribe is exercising its right under IGRA to request the 

negotiation of either: (1) a compact amendment, or, alternatively, (2) an 

additional, new compact covering banked card games.  The Compact, the 

text of IGRA itself, and case law all confirm: (1) the Tribe’s right to request 

such negotiation, (2) the State’s duty to negotiate in good faith, and (3) the 

Court’s jurisdiction over a good faith suit arising out of such a request. 

IGRA provides that, upon receiving a tribal request to negotiate a 

compact, “the State shall negotiate with the Indian tribe in good faith to 

enter into such a compact.”  25 U.S.C. § 2710(d)(3)(A) (emphasis added).  

Federal courts have jurisdiction over “any cause of action initiated by an 

Indian tribe arising from the failure of a State to enter into negotiations with 

the Indian tribe for the purpose of entering into a Tribal–State compact 

under paragraph (3) or to conduct such negotiations in good faith.”  Id. § 

2710(d)(7)(A)(i).  A tribe may initiate a cause of action for failure to 

negotiate in good faith 180 days after its request.  Id. § 2710(d)(7)(B)(i). 
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Once the tribe introduces evidence that the requested compact has not 

been entered into and that the state either did not respond or did not respond 

in good faith, the burden shifts to the state to demonstrate good faith 

negotiation.  Id. § 2710(d)(7)(B)(ii).  IGRA then provides a process by 

which a compact shall be completed. Id. § 2710(d)(7)(B).  If the case is 

dismissed because the state asserts sovereign immunity, the tribe may seek 

gaming procedures issued by the Secretary.  See Seminole Tribe of Florida 

v. Florida, 517 U.S. 44, 53 n.4 (1996); Seminole Tribe of Florida v. Florida, 

11 F.3d 1016, 1029 (11th Cir. 1994); 25 C.F.R. Part 291.  Here, the State has 

asserted that the Court lacks jurisdiction to avoid resolution on the merits 

while also avoiding asserting sovereign immunity and allowing the Tribe to 

seek Secretarial procedures. 

The IGRA does not limit the State’s obligation to negotiate in good 

faith only to situations in which there is no existing compact or when an 

existing compact has expired.  States have a duty to negotiate amendments 

to compacts in good faith as well as new compacts.  See Rincon Band of 

Luiseno Mission Indians of the Rincon Reservation v. Schwarzenegger, 602 

F.3d 1019, 1022, 1024 (9th Cir. 2010) (holding that the State of California 

failed to negotiate in good faith in a case in which a tribe requested 
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amendments to an existing compact).  To be sure, at least one court has held 

that a state’s obligation to negotiate in good faith is not without limits and 

does not obligate a state to renegotiate a compact only a month after 

concluding a compact. Wisconsin Winnebago Nation v. Thompson, 22 F.3d 

719 (7th Cir. 1994).  But even that court was careful to point out that the 

state would be under an obligation to negotiate a new agreement in good 

faith at a later date under changed circumstances.  Id. at 724 (noting that it 

was “not to say, however, that at some later date, circumstances having 

changed, the Winnebago Nation may not require the State of Wisconsin to 

negotiate a new compact or to enter into discussions to amend this 

compact”). 

And yet that is precisely what has occurred here.  The State agreed to 

allow the Tribe to conduct banked card games until the end of the Compact 

term if it authorized others in the State to conduct such games.  Having 

authorized others in the State to conduct banked card games, the State 

fundamentally changed the competitive marketplace the Tribe finds itself in, 

and then refused to honor its Compact obligation to allow the Tribe to 

continue operating banking and banked card games.  In part due to these 
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changed circumstances, the Tribe sought to negotiate a Compact amendment 

or a new, additional Compact to govern banked card games. 

In addition, the Compact itself specifically contemplates additional 

negotiation regarding the banked card game authorization prior to the 

expiration of the entire Compact in 2030.  The Compact provides: “[T]he 

authorization for the Tribe to conduct banking or banked card games . . . 

shall terminate on the last day of the sixtieth (60th) month after this Compact 

becomes effective unless the authorization to conduct such games is 

renewed . . . .”  Compact, Part XVI.B, ECF No. 1-3 (emphasis added).  

Despite the State’s assertions to the contrary, Def’s Mem. 9–11, ECF No. 9-

1, this provision enshrines the parties’ expectations that they would enter 

into negotiations for renewal of the banked card game provision if there was 

a history of successful implementation and compliance.  The Compact also 

specifically contemplates the negotiation of amendments more generally.  

The Compact provides, as the State acknowledges, that it may be amended 

by written agreement subject to approval by the Secretary in accordance 

with IGRA, citing 25 U.S.C. § 2710(d)(8).  Compact, Part XVII(A), ECF 

No. 1-3; Def’s Mem. 10, ECF No. 9-1. 
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This Court has jurisdiction to hear the Tribe’s good faith negotiation 

claim and determine whether the State, under the circumstances, has failed 

to fulfill IGRA’s mandate to engage in compact negotiations in good faith.  

The Tribe has sufficiently pled an injury-in-fact by asserting, with 

specificity, that the State failed to negotiate in good faith.  Compl. ¶ 33, ECF 

No. 1.6 

The Tribe’s claim has also properly accrued.  Under the IGRA, the 

Tribe’s claim accrued 180 days after the Tribe’s request for the State to enter 

Compact negotiations.  25 U.S.C. § 2710(d)(7)(B)(i).  On December 30, 

2014, the Tribe requested negotiation, and therefore the Tribe’s claim 

accrued 180 days later on June 28, 2015.  See Compl. Ex. D, ECF No. 1-6.  

The Tribe continued to seek resolution through negotiation, eventually filing 

suit on October 26, 2015, 300 days after its initial request and 120 days after 

its claim accrued. 

  

                                                           
6As noted above, the Governor and the Tribe have signed a new Compact 
that will go into effect if ratified by the Legislature and approved by the 
Secretary of the Interior.  If these actions occur, the instances of bad faith 
noted in the Complaint will no longer have any legal significance. 
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C. Venue for the Tribe’s Claims is Proper in the Northern 
District of Florida 

As recognized by the Middle District in its order transferring the 

State’s case to this Court, venue for the Tribe’s claims is proper in the United 

States District Court for the Northern District of Florida (“Northern 

District”).  The general venue statute provides that a civil action may be 

brought in “a judicial district in which a substantial part of the events or 

omissions giving rise to the claim occurred.”  28 U.S.C. § 1391(b)(2).  A 

plaintiff is not required to file in a district in which the most substantial nexus 

to the dispute exists, only a district where a substantial part of the events 

giving rise to the claim occurred.  Careplus Health Plans, Inc. v. Crespo, No. 

8:05CV2010-T-27MAP, 2006 WL 1382102 (M.D. Fla. 2006).  As the 

Middle District recognized in its order, “both the Tallahassee Court and the 

present Court have a meaningful connection to the claims presented.”  Ex. A 

at 7. 

A substantial part of the events giving rise to the Tribe’s claim, indeed, 

the most substantial part, occurred in the Northern District.  The Compact 

was authorized by the Florida Legislature in session in Tallahassee, executed 

by the Governor of the State in Tallahassee, and ratified by the Legislature in 
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session in Tallahassee.  Most importantly, the events giving rise to the 

current dispute all occurred in Tallahassee. 

Resolution of the dispute giving rise to Count I of the Complaint rests 

upon interpretation of a Compact provision authorizing the Tribe to continue 

conducting banked card games if the State authorizes others in the State to 

conduct such games, and a determination of whether certain acts by the 

Florida DBPR, which occurred in Tallahassee, triggered that provision.  As 

discussed above, the Complaint alleges that in January 2011, DPBR 

interpreted Florida law to authorize pari-mutuel facilities throughout Florida 

to operate player-banked card games, Compl. ¶ 19, ECF No. 1, and on 

February 17, 2011, interpreted Florida law to authorize pari-mutuel facilities 

in Miami-Dade and Broward Counties to operate house-banked card games 

such as blackjack and baccarat using live dealers and electronic cards.  

Compl. ¶ 18, ECF No. 1.  The aforesaid decisions by DBPR were made at its 

headquarters in Tallahassee, Florida.  DBPR subsequently engaged in 

rulemaking procedures in Tallahassee and issued from its Tallahassee office 

a rule authorizing player-banked games. See Fla. Admin. Code Ann. R. 61D-

11.001(17) (2014); Compl. ¶ 19, ECF No.  1. 
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Count II of the Complaint alleges that the State has failed to negotiate 

in good faith toward a renewal of the Compact for operation of banked card 

games as required by the IGRA. With few exceptions, all of the actions 

relating to the allegations of bad faith occurred in Tallahassee. In particular, 

the Tribe’s December 30, 2014 and May 1, 2015 letters to the Governor and 

to the Governor, President of the Senate and Speaker of the House were 

addressed and delivered to them in Tallahassee, and negotiations regarding a 

Compact amendment or new Compact have occurred in Tallahassee. 

In support of its Motion to Dismiss, the State argues that the Tribe 

operates no gaming in the Northern District, but the operation of the gaming 

is not the gravamen of the dispute.  It is not disputed that the Tribe is 

continuing to operate banked card games in the Middle District and the 

United States District Court for the Southern District of Florida and that it 

operates no gaming in the Northern District. Those facts will have no 

bearing on the findings and determinations that the Court is called upon to 

make. The issues for adjudication in this case are (1) whether the Tribe is 

authorized to continue to operate banked card games because of actions by 

DBPR, all of which occurred in Tallahassee, and (2) whether the Governor 

and Legislature have conducted themselves in a manner that demonstrates a 
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failure to negotiate in good faith pursuant to IGRA, substantially all of 

which conduct occurred in Tallahassee. 

The State alternatively moved that the case be transferred to the 

Middle District, where it had filed its own lawsuit raising the same issues as 

the Tribe has raised in this case, based on forum non conveniens factors.7  

On such a motion, “[t]he plaintiff’s choice of forum should not be disturbed 

unless it is clearly outweighed by other considerations.” Robinson v. 

Giarmarco, 74 F.3d 253, 260 (11th Cir. 1996) (quoting Howell v. Tanner, 

650 F.2d 610, 616 (5th Cir. 1981)).  In support of its motion, the State makes 

the conclusory allegation that “the relevant documents and witnesses” are in 

the Middle District, but fails to describe which documents and witnesses it 

refers to.  Def’s Mem. 12, ECF No. 9-1. In actuality, the Northern District is 

the far more convenient forum. The persons at DBPR who made the 

decisions to authorize the gaming described above are located in 

Tallahassee, as are the documents related to those decisions. The persons in 

the Governor’s office and representatives of the Legislature have their 

official offices in Tallahassee and, presumably, any documents related to the 
                                                           
7While the State’s motion to transfer is still technically before this Court, the 
Middle District has now transferred the State’s case to this Court and closed 
the State’s case that formed the basis for its motion to transfer this case to 
the Middle District. 
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Compact negotiations are located in Tallahassee. The Tribe’s lead counsel is 

located in Tallahassee, as are the attorneys for DBPR and the Governor’s 

office, with the exception of their outside counsel, who are located in 

Washington, D.C. 

The State notes that it has filed suit against the Tribe in the Middle 

District, seeking to enjoin the Tribe from continuing to operate banked card 

games at its casinos. On December 1, 2015, the Middle District ordered the 

State’s case transferred to this district.  Ex. A. The decision to transfer the 

State’s case to the Northern District is correct. The State filed its complaint 

on October 30, 2015, six days after the Complaint was filed in this action, 

and has still not served it on the Tribe.  The case raised the same issues as 

had been raised in this case and should have been filed as a compulsory 

counterclaim herein. 

The Eleventh Circuit recognizes a “strong presumption” in favor of 

the forum of the first-filed suit: 

Where two actions involving overlapping issues and parties 
are pending in two federal courts, there is a strong 
presumption across the federal circuits that favors the forum 
of the first-filed suit under the first-filed rule. [citations 
omitted] We are no exception. See Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Haydu, 675 F.2d 1169, 1174 (11th 
Cir. 1982). Moreover, we require that the party objecting to 
jurisdiction in the first-filed forum carry the burden of proving 
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“compelling circumstances” to warrant an exception to the 
first-filed rule.  Id. 

Manuel v. Convergys Corp., 430 F.3d 1132, 1135 (11th Cir. 2005).  The 

State has failed to provide any basis for dismissing or transferring this case. 

III. CONCLUSION 

For the foregoing reasons, the Tribe respectfully requests the 

Court deny the State’s motion to dismiss the Tribe’s claims as well as 

the State’s motion to transfer the matter to the United States District 

Court for the Middle District of Florida. 

S/  BARRY RICHARD 
BARRY RICHARD 
Florida Bar Number 0105599 
GREENBERG TRAURIG, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Telephone (850) 222-6891 
Facsimile (850) 681-0207 
richardb@gtlaw.com 
trammellc@gtlaw.com 
flservice@gtlaw.com 

JOSEPH H. WEBSTER 
D.C. Bar Number 448458 
HOBBS STRAUS DEAN & WALKER, LLP 
2120 L Street NW, Suite 700 
Washington, DC 20037 
Telephone (202) 822-8282 
Facsimile (202) 296-8834 
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

STATE OF FLORIDA and
FLORIDA DEPARTMENT OF BUSINESS
AND PROFESSIONAL REGULATION,

Plaintiffs,

v. Case No.  8:15-cv-2568-T-33TBM

SEMINOLE TRIBE OF FLORIDA, 

Defendant.
_____________________________/

ORDER

This matter comes before the Court pursuant to Defendant

Seminole Tribe of Florida’s Amended Motion to Transfer and

Consolidate (Doc. # 17), which was filed on November 12, 2015. 

On November 30, 2015, Plaintiffs State of Florida and Florida

Department of Business and Professional Regulation filed a

Response in Opposition to the Motion. (Doc. # 20).  As

explained below, the Court grants the Motion and transfers

this action to the United States District Court for the

Northern District of Florida, Tallahassee Division. 

I. Procedural Background

A. The Tallahassee, Florida Litigation 

On October 26, 2015, the Tribe filed a two-count Verified

Complaint against the State of Florida in the United States

District Court for the Northern District of Florida,
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Tallahassee Division. (Case No. 4:15-cv-516-RH-CAS).  In count

one, the Tribe contends that the State breached a gaming

Compact entered into between the Tribe and the State on April

7, 2010.  In count two, the Tribe contends that the State has

violated the Indian Gaming Regulation Act, 25 U.S.C. § 2710. 

Among other pertinent allegations, the Tribe contends

that “[b]ased upon the revenue sharing formula set forth in

the Compact, the Tribe has paid the [S]tate in excess of $1

billion dollars since the Tribe began to conduct class III

gaming in Florida.” (4:15-cv-516 Doc. # 1 at ¶ 15).  The Tribe

also postulates that if its “authorization to conduct banked

card games were to expire, it would mean over 3,000 lost jobs

as well as billions of dollars in lost revenues to the State

and the Tribe over the remaining terms of the Compact.” (Id.

at ¶ 21). 

The Tribe seeks a judgment (1) declaring that “the Tribe

is entitled to conduct banking or banked card games for the

full term of the Compact in the seven locations listed in Part

IV of the Compact” and (2) declaring that “the State has

failed to negotiate in good faith as required by the IGRA, and

ordering the State and the Tribe to proceed with negotiations

as provided in the IGRA, 28 U.S.C. § 2710(d)(7)(B).” (Id. at

10). 

2

Case 8:15-cv-02568-VMC-TBM   Document 21   Filed 12/01/15   Page 2 of 9 PageID 200Case 4:15-cv-00516-RH-CAS   Document 13-1   Filed 12/10/15   Page 2 of 9



In response to the Tribe’s complaint, the State filed a

Motion to Dismiss and alternative Motion to Transfer (4:15-cv-

516-RH-CAS Doc. # 9), asserting that the Tallahassee Court

lacks subject matter jurisdiction over the Tribe’s claims.  In

the Motion to Dismiss, the State acknowledges that the IGRA

“does authorize federal jurisdiction when a state fails to

negotiate in good faith with a tribe for a Class III Gaming

Compact.” (Id. at 2).  However, the State contends that this

case is about “renegotiating” a Compact, rather than

“negotiating” a Compact, such that neither the terms of the

IGRA, nor the Tallahassee Court’s subject matter jurisdiction

have been invoked.  

In addition, and in the alternative, the State remarks

that the Tallahassee Court should transfer the action to the

present Court because “the Tribe is not without potential

remedies since any tribal claims associated with its gaming

activities for which the Tribe may properly assert federal

jurisdiction . . . may be pleaded in the State’s Middle

District litigation without prejudice to the Tribe.” (Id. at

3).  The Tribe has not yet responded to the State’s Motion

requesting dismissal or transfer to the present Court.

B. The Tampa, Florida Litigation 

Just four days after the Tribe filed the Tallahassee

3
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litigation against the State, the State filed a Complaint for

Declaratory and Injunctive Relief against the Tribe in this

Court. (Doc. # 1). Similar to the Tribe’s two-count complaint

against the State filed in Tallahassee, the State’s complaint

against the Tribe filed here alleges a breach of the Compact

in count one and violation of the IGRA in count two. (Id.). 

Among other remedies, the State seeks an Order (1) declaring

that “the Tribe’s continuing operation of banking or banked

card games violates the Compact and federal law;” (2)

“[e]njoining the Tribe’s continued operating of banking or

banked card games during the pendency of this action;” and (3)

“[p]ermanently enjoining the Tribe from operating banking or

banked card games until such games are authorized as a matter

of federal and state law.” (Id. at 6). 

At this juncture, the Tribe has moved for an Order

transferring this case to the Tallahassee Court.  The Tribe

indicates that “[i]nstead of filing a counterclaim in the

Northern District action, the State filed this action in which

it seeks adjudication of the same issues as in the Northern

District case.” (Doc. # 17 at 3).  After considering the

State’s Response (Doc. # 20), the Court grants the Motion to

Transfer.          

4
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II. Analysis

In Manuel v. Convergys Corp., 430 F.3d 1132, 1135 (11th

Cir. 2005), the court explained: “Where two actions involving

overlapping issues and parties are pending in two federal

courts, there is a strong presumption across the federal

circuits that favors the forum of the first-filed suit under

the first-filed rule.”  Further, “the party objecting to

jurisdiction in the first-filed forum carr[ies] the burden of

proving compelling circumstances to warrant an exception to

the first-filed rule.” Id. (Internal citation and quotation

marks omitted). 

In its Motion, the Tribe requests that this Court

“transfer this matter to the Northern District of Florida for

consolidation with an earlier-filed case involving the same

parties and the same issues.” (Doc. # 17 at 1).  Additionally,

the Tribe asserts that transfer is proper because “[b]oth the

Tribe and State filed claims alleg[e] breach of [the] Compact

and violation of the IGRA in connection with the continued

conduct of bank card games by the Tribe” and “[r]esolution of

the dispute giving rise to both actions rests on upon

interpretation of a Compact provision authorizing the Tribe to

continue conducting banked card games . . . .” (Id. at 4).

In response to the Motion to Transfer, the State has

5
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presented detailed arguments bearing on the propriety of the

Tallahassee Court’s subject matter jurisdiction.  However, it

should be noted that the State filed a Motion seeking the

dismissal of the Tallahassee action (and in the alternative,

transfer of that action to this Court) presenting the very

same arguments with respect to jurisdictional issues. It would

be improper for this Court to address the issue of whether the

Tallahassee Court has subject matter jurisdiction over the

complaint filed in that Court, especially since that issue has

been presented to that Court in a currently pending motion to

dismiss. 

Without addressing the propriety of that Court’s

jurisdiction, this Court determines that it is appropriate to

transfer this action to the Tallahassee Court.  In both

actions, the parties seek redress for an alleged breach of the

Compact and an alleged violation of the IGRA.  Common sense

and judicial economy militate strongly in favor of applying

the first-filed rule, which was implemented “to avoid the

waste of duplication, to avoid rulings which may trench upon

the authority of sister courts, and to avoid piecemeal

resolution of issues that call for a uniform result.” W. Gulf

Maritime Ass’n v. ILA Deep Sea Local 24, 751 F.2d 721, 729

(5th Cir. 1985).

6
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In addition, the Court has considered, but ultimately

rejects, the State’s contention that it has “the more

meaningful nexus with the dispute.” (Doc. # 20 at 3).  In the

Court’s view, both the Tallahassee Court and the present Court

have a meaningful connection to the claims presented.  It is

undisputed that the “Tribe does not conduct any Class III

gaming in the Northern District” and that “the tribal activity

at issue has occurred and continues to occur in the Southern

and Middle Districts of Florida.” (Id. at 3-4).  However, and

as articulated by the Tribe, it cannot be overlooked that the

Compact at issue in this case “was authorized by the Florida

Legislature in session in Tallahassee, executed by the

Governor of the State in Tallahassee, and ratified by the

Legislature in session in Tallahassee.” (Doc. # 17 at 3-4). 

And, “Resolution of the dispute giving rise to both actions

rests upon interpretation of a Compact provision authorizing

the Tribe to continue conducting banked card games if the

State authorizes others in the State to conduct such games and

whether certain acts by the Florida Department of Business and

Professional Regulation, which occurred in Tallahassee,

triggered that provision.” (Id.).  

Thus, the present Court’s connection to the matter,

although substantial, is not so sweeping so as to outweigh the
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prevailing first-filed rule. See Allstate Ins. Co. v.

Clohessy, 9 F. Supp. 2d 1314, 1316 (M.D. Fla. 1998)(“[I]t is

well accepted that the forum where an action is first filed is

given priority over subsequent actions, unless there is a

showing of balance of convenience in favor of the second forum

or there are special circumstances which justify giving the

priority to the second action.”).  

In this case, the State has not satisfied the Court that

the balance of the conveniences or other circumstances

(including the factors relevant to a 28 U.S.C. § 1404(a)

determination) warrant disavowment of the well established

first-filed rule.  Accordingly, the Court grants the Motion by

transferring this action to the Northern District of Florida,

Tallahassee Division, where a related, first-filed case is

currently pending.

Accordingly, it is

ORDERED, ADJUDGED, and DECREED:

(1) Defendant Seminole Tribe of Florida’s Motion to Transfer

and Consolidate (Doc. # 17) is GRANTED to the extent that

the Court transfers this case to the United States

District Court for the Northern District of Florida,

Tallahassee Division. 

(2) The Clerk is directed to effect transfer as outlined
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above and, thereafter, to close this case. 

DONE and ORDERED in Chambers, in Tampa, Florida, this 1st

day of December, 2015.
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