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1 

INTEREST OF THE UNITED STATES 

The Poarch Band of Creek Indians, a federally recognized Indian 

tribe, obtained a preliminary injunction against James H. Hildreth, Jr., 

tax assessor for Escambia County, Alabama, preventing him from 

assessing taxes on property that the United States placed into trust for 

the benefit of the Band more than 20 years ago. Hildreth appeals, 

contending that the government’s title to the trust lands is void because 

the Secretary of the Interior lacked authority to take the lands into 

trust, even though the Secretary was not a party to the suit at the time 

of the district court’s order and any direct challenge to the government’s 

land-into-trust decisions is time-barred.  

The United States has a substantial interest in safeguarding title 

to the property it holds in trust for Indian tribes. See Minnesota v. 

United States, 305 U.S. 382, 386, 59 S. Ct. 292, 294 (1939). Additionally, 

the Secretary took this land into trust under the Indian Reorganization 

Act of 1934, whose “overriding purpose” is to help tribes “assume a 

greater degree of self-government, both politically and economically.” 

Morton v. Mancari, 417 U.S. 535, 542, 94 S. Ct. 2474, 2478-79 (1974). 

The Secretary has a substantial interest in ensuring that the Act’s 

Case: 15-13400     Date Filed: 10/28/2015     Page: 13 of 49 



  

2 

objectives are not frustrated by indirect attacks on the government’s 

title to tribal trust lands or by state or local taxation of those lands. 

This brief is filed under Federal Rule of Appellate Procedure 29(a). 

ISSUE PRESENTED 

Whether the district court abused its discretion in granting a 

preliminary injunction to a federally recognized Indian tribe preventing 

a county-government officer from assessing taxes on property that the 

United States holds in trust for the tribe. 

STATEMENT OF FACTS 

The Poarch Band of Creek Indians, a federally recognized Indian 

tribe, brought suit against James H. Hildreth, Jr., tax assessor for 

Escambia County, Alabama, seeking an injunction against the County’s 

assessment of taxes on property that the United States holds in trust 

for the Band. The Secretary formally recognized the Band as an Indian 

tribe on June 4, 1984. 49 Fed. Reg. 24,083. Not long after, the Secretary 

proclaimed a reservation “for exclusive use” of the Band on 

approximately 229.54 acres situated in the County and elsewhere that 

the Secretary had acquired in trust for the Band. 50 Fed. Reg. 15,502, 
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15,502-03 (Apr. 18, 1985). Additional land situated in the County was 

acquired in trust by the United States in 1992. See DE:13-1. 

On April 17, 2012, the Chairman of the County Commission 

contacted the Secretary to inquire whether, given the Supreme Court’s 

decision in Carcieri v. Salazar, 555 U.S. 379, 129 S. Ct. 1058 (2009), the 

United States continued to assert an interest in the lands located 

within the County that were taken into trust for the Band. See DE:13-7 

at 3 (referring to the Chairman’s letter). Carcieri was a timely direct 

challenge to a Secretarial land-into-trust decision in which the Supreme 

Court held that the Indian Reorganization Act authorizes the Secretary 

to acquire land in trust under the Act’s first definition of “Indian” only 

for tribes that were “under Federal jurisdiction” as of 1934, when 

Congress passed the Act. See Carcieri, 555 U.S. at 395, 129 S. Ct. at 

1068. Here, in response to the County’s inquiry, the Acting Assistant 

Secretary – Indian Affairs sent the County a letter on June 4, 2012, 

confirming that the land continues to be held in trust for the benefit of 

the Band. DE:13-7 at 3. 

In January 2014, Hildreth contacted the Chairman of the Band to 

initiate an audit because it had “come to the attention of [his] office that 
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certain real and personal property of the [Band] has escaped taxation.” 

DE:1-4. Accordingly, Hildreth demanded that the Band provide him a 

statement describing all real and personal property held by the Band 

within the County. Id. The Band responded by providing Hildreth a list 

of realty and business-related personal property owned by the Tribe and 

its enterprises. DE:1-5 at 1. The Band also provided Hildreth copies of 

the deeds for certain real property located within County boundaries 

that the United States holds in trust for the benefit of the Band, and 

informed him that such trust property “is outside of the tax jurisdiction 

of your office.” Id.; see also DE:13-1 (deeds).  

Hildreth wrote back, informing the Band that the documentation 

the Band had sent him was “incomplete and non-responsive,” and 

stating that the “Band’s claim that the so-called ‘Trust Property’ is 

beyond the jurisdiction of this office to assess for taxation has never 

been legally established and appears to be against ‘settled principles of 

federal law’ as evidenced by numerous recent federal court decisions, 

including decisions by the U.S. Supreme Court.” DE:1-6 at 1. Hildreth 

stated that there was a need for a “meeting to occur promptly” to 

discuss appraisal procedures and that, if the Band did not cooperate 
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with the audit, Hildreth would proceed to appraise the Band’s property, 

along with the property the United States held in trust, based on the 

information available to Hildreth. Id. 

On April 10, 2014, the district court in Alabama v. PCI Gaming 

Authority, 15 F. Supp. 3d 1161 (M.D. Ala. 2014), aff’d, 801 F.3d 1278 

(11th Cir. 2015), issued a decision holding that the State of Alabama 

could not enforce state public-nuisance law to enjoin gaming conducted 

on the same trust lands at issue in this case. In a detailed opinion, the 

court squarely rejected Alabama’s contention “that the Supreme Court’s 

decision in Carcieri opens the door for [Alabama] to now challenge * * * 

the validity of the Secretary’s decisions * * * to take the lands in 

Elmore, Escambia, and Montgomery counties into trust for the benefit 

of the Poarch Band.” 15 F. Supp. 3d at 1184. The Band provided 

Hildreth a copy of the decision. DE:1-8. Alabama appealed, and oral 

argument was held in January 2015. As explained infra, this Court 

affirmed the district court’s decision after Hildreth filed the appeal in 

this case. 

On February 26, 2015, Hildreth notified the Band that he had 

completed his appraisal of the Band’s property, along with “property 
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that the Poarch Band claims to be exempt from taxation,” and 

requested an in-person meeting to discuss valuation “prior to [his] 

issuance of a tax assessment.” DE:1-9. On April 1, 2015, Hildreth met 

with the Band and provided the Band a list of land and property that 

his office had appraised, including personal and real property 

associated with the Band’s reservation, casino, and hotel. DE:1-10; see 

DE:1 at 6-7; DE:24 at 6. Hildreth’s list identifies over $23 million in 

total state and local taxes that have “[e]scape[d]” collection over the 

current and five preceding years. See DE:1-10. On May 22, 2015, 

Hildreth’s lawyer emailed the Band stating that, while Hildreth was 

available for a meeting on May 26, 2015, “he does not intend to 

participate personally in any other meetings regarding the tax 

assessment after” that date, when his lawyers would handle the matter 

instead. Hildreth’s lawyer further stated that if an agreement could not 

be reached, “Hildreth otherwise intends to formalize a tax assessment 

(including escaped taxes) by mid-June.” DE:25-1. 

On May 26, 2015, the Band filed a complaint seeking declaratory 

and injunctive relief against Hildreth to prevent him from assessing 

local taxes on the property that the United States holds in trust for the 
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Band. DE:1. The Band moved for a preliminary injunction, which the 

district court granted on July 22, 2015. Poarch Band of Creek Indians v. 

Hildreth, 2015 WL 4469479 (S.D. Ala.). In its order, the district court 

held that it had jurisdiction to consider the matter under 28 U.S.C. 

1362, and that the Band had demonstrated a likelihood of success. Id. 

at *3, *6. In short, the court explained, the Band “is a federally 

recognized Indian tribe and the United States holds land for its 

benefit,” as demonstrated by the deeds filed by the Band. Id. at *6. 

Further, the court explained, “Congress explicitly provided in [25 U.S.C. 

465] that trust land is exempt from state and local taxes.” Id.  

The court found that the Band had demonstrated a “substantial 

likelihood of irreparable injury” by impinging on the Band’s sovereignty, 

that potential harm to Hildreth “does not outweigh” the harm to the 

Band, and that a preliminary injunction “would not be adverse to the 

public interest.” Id. at *7. Accordingly, the court found that the Band 

had satisfied its burden of proof and “enjoin[ed] Hildreth from assessing 

property taxes on the land held in trust by the United States 

government for the benefit of the [Band].” Id. at *8. Hildreth appeals. 
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SUMMARY OF ARGUMENT 

The district court did not abuse its discretion in issuing a 

preliminary injunction. The Band is likely to succeed in establishing 

that the land situated in Escambia County is exempt from state and 

local taxation. That is so because the deeds, which are in the record, 

indicate that title to the lands is held by the United States in trust for 

the Band. And the lands were taken into trust by the Secretary under 

the Indian Reorganization Act of 1934, which expressly provides that 

such lands “shall be exempt” from local taxation. 25 U.S.C. 465. 

Hildreth’s only argument that the lands are taxable depends upon 

claims he intends to pursue challenging the Secretary’s decades-old 

decisions taking the lands into trust. But those claims are unlikely to 

succeed for several reasons. First, they were not brought within the 

statute of limitations, which expired six years after the lands were 

taken into trust more than 20 years ago. Second, at the time the 

preliminary injunction order was issued, Hildreth had not yet alleged 

claims directly against the Secretary, instead challenging title through 

a collateral attack. This Court, however, recently rejected an essentially 

identical indirect challenge to Indian trust title for the very same lands 
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in PCI Gaming. Hildreth’s challenge to the Band’s trust title should be 

rejected here for the same reasons. Third, Hildreth cannot rely on case 

law allowing challenges to be brought to regulations that are applied to 

a party, as Hildreth identifies no agency action within the statute of 

limitations that applies the regulations to him or otherwise allows the 

Secretary’s land-into-trust decisions to be reopened. Moreover, it is well-

established that the Tax Injunction Act does not bar this suit because 

that statute is inapplicable to actions such as this one brought by an 

Indian tribe duly recognized by the Secretary under 28 U.S.C. 1362.  

Nor did the district court abuse its discretion in concluding that 

the remaining elements for preliminary-injunctive relief were met. 

Allowing a county tax assessor to tax an Indian tribe contrary to statute 

substantially interferes with the tribe’s exercise of sovereignty, and 

Hildreth does not challenge the district court’s conclusion that such an 

injury would be imminent and irreparable. Moreover, such harm 

outweighs any interest Hildreth might have in avoiding delay in 

assessing taxes, which is minimal here given that Hildreth has never 

conducted such an assessment in the more than 20 years the lands have 

been held in trust. Finally, Hildreth does not challenge the district 
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court’s conclusion that the public interest favors an injunction. That the 

injunction is consistent with federal law and policy promoting tribal 

self-government and economic independence further demonstrates that 

the district court’s consideration of the equities was not an abuse of 

discretion. The district court’s order should be affirmed. 

ARGUMENT 

THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN  

GRANTING A PRELIMINARY INJUNCTION TO THE BAND. 

I. The Band Is Likely to Succeed in Establishing that Its Property Is 

Held in Trust by the United States for the Band’s Benefit and 

Therefore Is Exempt from Local Taxation.  

A. The Band’s Property Is Exempt from Local Taxation.  

It is well established that property the United States holds in 

trust for the benefit of Indian tribes is exempt from state and local 

taxation. The Indian Reorganization Act authorizes the Secretary to 

acquire “any interest in lands, water rights, or surface rights to lands, 

within or without existing reservations,” and to hold title to those lands 

and rights “in the name of the United States in trust for the Indian 

tribe or individual Indian for which the land is acquired.” 25 U.S.C. 465. 
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The statute also provides that “such lands or rights shall be exempt 

from State and local taxation.” Id. 

Even before the passage of the Indian Reorganization Act, the 

Supreme Court recognized that Indian trust lands and permanent 

improvements on those lands cannot be taxed by state or local 

authorities. See, e.g., McCurdy v. United States, 264 U.S. 484, 486, 44 S. 

Ct. 345, 346 (1924); United States v. Rickert, 188 U.S. 432, 441, 23 S. Ct. 

478, 482 (1903). Precedents decided after the Act’s passage reinforced 

that conclusion. See Cass County, Minn. v. Leech Lake Band of 

Chippewa Indians, 524 U.S. 103, 110, 118 S. Ct. 1904, 1908 (1998) 

(“State and local governments may not tax Indian reservation land 

absent cession of jurisdiction or other federal statutes permitting it.”) 

(internal quotation marks and citations omitted); Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148, 93 S. Ct. 1267, 1270 (1973) (“[A]bsent 

cession of jurisdiction or other federal statutes permitting it, there has 

been no satisfactory authority for taxing Indian reservation lands.”).1 

                                                      
1 No distinction is made between “trust land” and “reservations” in 

this context. See Okla. Tax Comm’n v. Citizen Band Potawatomi Indian 
Tribe of Okla., 498 U.S. 505, 511, 111 S. Ct. 905, 910 (1991). 
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The Band filed copies of the deeds to its lands with the district 

court, establishing that the title to those lands is held by the United 

States in trust for the Band’s benefit. Hildreth in no way disputes that 

the subject of the deeds is the land he seeks to tax. Moreover, the tax 

that Hildreth would assess is based on the value of the real property. 

See Ala. Code Ann. 40-7-1 (giving county tax assessors “the right and 

authority to assess all real estate, together with improvements 

thereon”); Ala. Const. art. XI, § 211 (providing that “[a]ll taxes levied on 

property in this state shall be assessed in exact proportion to the value 

of such property”). Such an assessment concerns the land itself and 

thus directly implicates Section 465. See Seminole Tribe of Fla. v. 

Stranburg, 799 F.3d 1324, 1332 (11th Cir. 2015) (Section 465 “expressly 

exempts land and rights in that land from state taxation”). Accordingly, 

the Band has demonstrated that the lands Hildreth seeks to assess are 

held in trust by the United States and are exempt from state and local 

taxation. 
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B. Hildreth’s Attack on the Secretary’s Land-into-Trust 

Decisions Must Be Rejected. 

Hildreth’s only justification for ignoring the long-settled principle 

that Indian trust land is exempt from state and local taxation is his 

contention that the Supreme Court’s decision in Carcieri unsettles the 

validity of the title to lands already held in trust for tribes. But as this 

Court recently explained, Carcieri does no such thing. See PCI Gaming 

Auth., 801 F.3d at —, 2015 WL 5157426, at *8; see also Big Lagoon 

Rancheria v. California, 789 F.3d 947, 953-54 (9th Cir. 2015). 

Carcieri was a timely challenge to a Secretarial land-into-trust 

decision. Suit was brought directly against the Secretary and within the 

general statute of limitations of six years from the date of the 

Secretary’s challenged decision. Here, by contrast, the land-into-trust 

decisions were made more than 20 years ago. As demonstrated by the 

deeds, the lands were acquired by the United States in trust between 

1984 and 1992. See DE:13-1. Moreover, challenges to land-into-trust 

decisions must be brought under the Administrative Procedure Act 

(“APA”). See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians 

v. Patchak, — U.S. —, 132 S. Ct. 2199, 2208, 2210 (2012) 
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(characterizing a challenge to a land-into-trust decision as a “garden-

variety APA claim”); PCI Gaming Auth., 801 F.3d at —, 2015 WL 

5157426, at *8. Because the APA does not itself prescribe a statute of 

limitations, the general six-year statute of limitations in 28 U.S.C. 

2401(a) applies to such claims. U.S. Steel Corp. v. Astrue, 495 F.3d 

1272, 1280 (11th Cir. 2007). Any challenge must be brought within six 

years of the final agency action taking the land into trust. See id. 

Because that event here occurred more than six years before suit, any 

challenge by Hildreth would be time-barred under 28 U.S.C. 2401(a). 

To be sure, a regulation on which an agency relies in taking some 

later final agency action can be challenged as outside the agency’s 

statutory authority, and therefore void ab initio, even if a direct 

challenge to the regulation would be untimely. See Legal Envtl. 

Assistance Found., Inc. v. Envtl. Prot. Agency, 118 F.3d 1467, 1473 

(11th Cir. 1997) (“LEAF”) (citing, inter alia, NLRB Union v. Federal 

Labor Relations Auth., 834 F.2d 191, 196-97 (D.C. Cir. 1987)). Decisions 

taking land into trust, however, are not regulations, which are 

generally applicable to all persons engaged in a certain activity. Rather, 

land-into-trust decisions are informal adjudications concerning a 
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specific parcel of real property. Unlike adjudications, regulations are 

“capable of continuing application” to persons who might not have had 

standing to challenge a rule when it was first promulgated. Limiting 

review in later applications of a rule “would effectively deny many 

parties ultimately affected by a rule an opportunity to question its 

validity.” NLRB Union, 834 F.2d at 196.  

That rationale from case law allowing “as applied” challenges to 

regulations outside an agency’s statutory authority has little force here, 

where state and local governments had standing to challenge the 

Secretary’s decisions taking land into trust when the decisions were 

first issued. See PCI Gaming Auth., 801 F.3d at —, 2015 WL 5157426, 

at *10; see also South Dakota v. U.S. Dep’t of the Interior, 665 F.3d 986, 

990 (8th Cir. 2012). That is so because a decision to take land into trust 

immediately affects the local government’s authority to exercise its 

taxation authority over activities on the trust land. See South Dakota, 

665 F.3d at 990 (State had standing to challenge land-into-trust 

decision because State would lose property-tax revenue as “an 

immediate consequence of placing the four disputed parcels into trust”).  
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Indeed, Hildreth had actual notice of an early decision taking land 

into trust for the Band and the effect of that action on Hildreth’s 

taxation authority. On August 18, 1986, in response to a request by 

Hildreth for an opinion as to whether he could assess ad valorem taxes 

on the Band’s trust property, the Alabama Attorney General’s Office 

informed him by letter that “[a]bsent cession of jurisdiction * * * there is 

no authority for state taxation of Indian reservation lands or Indian 

income from activities carried on within the boundaries of the 

reservation.” DE:1-2 at 1-2.  

Even if the Secretary’s decisions to take lands into trust were 

analogous to the promulgation of regulations, however, Hildreth cannot 

identify any final agency action by the Secretary applying the land-into-

trust decisions to him that occurred within the past six years. See 

Dunn-McCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 112 F.3d 

1283, 1288 (5th Cir. 1997) (“as applied” challenge to regulation “must 

rest on final agency action”); cf. LEAF, 118 F.3d at 1473. Because the 

APA provides for review only of “final agency action,” Hildreth fails to 

raise any claims against the United States that could be subject to 

judicial review under that statute. 5 U.S.C. 704; see Lujan v. Nat’l 
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Wildlife Fed’n, 497 U.S. 871, 882, 110 S. Ct. 3177, 3185 (1990) 

(challengers under the APA must identify “agency action” affecting 

them that is “final”).  

After the district court issued its injunction, Hildreth filed an 

amended answer asserting counterclaims alleging that the June 4, 2012 

letter from the Acting Assistant Secretary – Indian Affairs is 

challengeable as final agency action. DE:41 at 34-35. Because the 

amended answer was not before the district court at the time of its 

preliminary-injunction order, however, it is not part of the record on 

appeal. See 16A C. Wright & A. Miller, FEDERAL PRACTICE & 

PROCEDURE: JURISDICTION § 3956.1 (4th ed. 2008) (“[O]rdinarily, the 

court of appeals will not consider matter that was filed with the district 

court * * * after the date of the judgment or order that is challenged on 

appeal.”); see, e.g., Kirshner v. Uniden Corp. of Am., 842 F.2d 1074, 1077 

(9th Cir. 1988). 

In any event, the letter is not final agency action, as it merely 

confirms the status of the lands based on decisions that the Secretary 

already made more than 20 years earlier. For the letter to constitute a 

reopener of those decisions, triggering the accrual of a new claim with a 
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new limitations period, the “entire context” of the letter must 

demonstrate that the agency has “undertaken a serious, substantive 

reconsideration” of its earlier decision, for example, by “creat[ing] the 

opportunity for renewed comment and objection.” P & V Enterps. v. U.S. 

Army Corps of Eng’rs, 516 F.3d 1021, 1024 (D.C. Cir. 2008) (internal 

quotation marks and citations omitted). The letter, however, contains 

no indication that Interior reconsidered its earlier land-into-trust 

decisions, much less in a “serious, substantive” manner. Id.; see Alliance 

for Safe, Efficient & Competitive Truck Transp. v. FMCSA, 755 F.3d 

946, 954 (D.C. Cir. 2014) (finding no reopener where agency merely 

“summarize[d] and explain[ed] information” found in prior action). 

Additionally, there are compelling reasons for not allowing 

Hildreth to challenge the United States’ title. Determining whether a 

tribe was “under Federal jurisdiction” at a particular time can be a 

time-consuming and complex undertaking that requires thorough 

factual development and a special understanding of the United States’ 

historical relationship with Indian tribes.2 Indeed, Interior has 

                                                      
2 As Justice Breyer’s concurrence in Carcieri explains, a tribe may 

have been “under Federal jurisdiction” in 1934 even though it was not 
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considerable expertise in this area. Interior’s Solicitor has issued 

detailed guidance on determining whether a tribe was “under Federal 

jurisdiction” within the meaning of the Indian Reorganization Act. See 

Solicitor’s Opinion M-37029, The Meaning of “Under Federal 

Jurisdiction” for Purposes of the Indian Reorganization Act (March 12, 

2014).3 And the Interior Board of Indian Appeals also interprets and 

applies the meaning of “under Federal jurisdiction” in specific cases. 

See, e.g., Village of Hobart, Wis. v. Acting Midwest Regional Director, 57 

IBIA 4, 21-25 (2013); Shawano County, Wis. v. Acting Midwest Regional 

Director, 53 IBIA 62, 71-76 (2011). Such agency interpretations of 

statutes that agencies are charged with administering are owed 

deference. See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, 467 

U.S. 837, 842-43, 104 S. Ct. 2778, 2781-82 (1984). 

Moreover, Interior is in a better position than the district court to 

marshal the historical evidence of the United States’ relationship with 

the Band that is necessary to resolve the issue in the first instance, if 

                                                                                                                                                                           

formally recognized as an Indian tribe until after that date. Carcieri, 
555 U.S. at 397-399, 129 S. Ct. at 1069-70 (Breyer, J., concurring). 

3 Available at https://www.doi.gov/sites/doi.opengov.ibmcloud.com/ 
files/uploads/M-37029.pdf. 
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that question were properly presented. See Mississippi Power & Light 

Co. v. United Gas Pipeline Co., 532 F.2d 412, 420 (5th Cir. 1976) 

(“Development of the factual context by those expert in the area, is an 

established basis for primary jurisdiction.”). Other courts of appeals 

have recognized Interior’s expertise in Indian affairs and have deferred 

to Interior’s authority to resolve similar questions in the first instance. 

See, e.g., Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 

59-61 (2d Cir. 1994) (remanding to Interior for determination on 

pending petition for federal recognition as an Indian tribe). Thus, if 

Interior’s authority to take the land into trust were properly challenged 

and there were a need to determine whether the Tribe was “under 

Federal jurisdiction” in 1934, Interior should decide that question first.4 

                                                      
4 Hildreth’s contention (Br. 13-14) that the question whether the 

Band was “under Federal jurisdiction” in 1934 presents a factual 
dispute warranting an evidentiary hearing misses the mark. The 
disputed question for purposes of this preliminary-injunction appeal is 
purely legal—whether Hildreth may collaterally attack the title to the 
lands held in trust for the Band. The Court in PCI Gaming answered 
that question, for a similarly situated party, in the negative. 801 F.3d at 
—, 2015 WL 5157426, at *8. Hildreth’s continued attempt to litigate 
that question of law in the face of contrary precedent does not warrant 
an evidentiary hearing. See McDonald’s Corp. v. Robertson, 147 F.3d 
1301, 1313 (11th Cir. 1998) (holding that no evidentiary hearing was 
required where “the disputed facts are not material to the preliminary 
injunction sought”). 
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This Court’s recent decision in PCI Gaming Authority strongly 

supports the district court’s entry of a preliminary injunction. As 

already explained, that case involved a collateral challenge by Alabama 

to the United States’ trust title for some of the very same lands at issue 

here. This Court rejected Alabama’s contention that it could bring an 

untimely, collateral challenge to the United States’ title to the lands on 

the theory that taking the lands into trust was beyond the Secretary’s 

authority under the Indian Reorganization Act. PCI Gaming Auth., 801 

F.3d at —, 2015 WL 5157426, at *8. The proper vehicle for such a 

challenge, the court held, was a suit under the APA, and Alabama could 

not amend its pleadings to raise such a claim at this time because it 

would be untimely, as the lands were taken into trust more than six 

years before Alabama filed its lawsuit. Id. at *8-9. 

The Ninth Circuit’s recent en banc decision in Big Lagoon further 

supports the Band’s position. That case concerned a lawsuit brought by 

an Indian tribe under the Indian Gaming Regulatory Act against 

California for failing to negotiate in good faith a compact governing 

certain types of gaming on tribal trust land. California argued that the 

district court lacked authority to hear the suit because the tribe’s lands 
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acquired nearly two decades earlier had not been validly taken into 

trust in light of Carcieri. The court, sitting en banc, unanimously 

rejected California’s arguments. See Big Lagoon, 789 F.3d at 953-54. As 

the en banc court explained, allowing California to challenge the trust 

title to the tribal lands other than through a timely APA lawsuit 

against the Secretary would be an impermissible “end-run” around the 

APA’s requirements and applicable statute of limitations, which the 

court found would bar California from joining the Secretary to assert a 

claim under the APA. Id. at 954.  

As in both PCI Gaming Authority and Big Lagoon, any challenge 

that Hildreth might bring to the Secretary’s land-into-trust decisions—

and, again, he had brought no such challenge as of the date that the 

district court entered the preliminary injunction—would be time-

barred. And like Alabama and California, Hildreth cannot rely on 

exceptions to the statute of limitations for as-applied challenges 

because he “could have brought a timely APA challenge.” PCI Gaming 

Auth., 801 F.3d at —, 2015 WL 5157426, at *9. Hildreth plainly 

“understood the true state of affairs concerning the [Secretary’s] 

decision to take the [land] into trust” long before his recent threats to 
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assess property taxes on the trust property. Big Lagoon, 789 F.3d at 954 

n.6 (internal quotation marks omitted).  

Furthermore, Hildreth’s failure to challenge the Secretary’s land-

into-trust decisions within the applicable statute of limitations is not 

excused by the fact that the Supreme Court had not yet decided 

Carcieri. See Pittston Coal Grp. v. Sebben, 488 U.S. 105, 122-23, 109 S. 

Ct. 414, 424-25 (1988) (parties who failed to seek review of agency 

regulation, but sought writ of mandamus following decision invalidating 

it, chose to “accept incorrect adjudication” and “are in no different 

position from any claimant who seeks to avoid the bar of res judicata on 

the ground that the decision was wrong”); cf. Arthur v. Thomas, 739 

F.3d 611, 631 (11th Cir. 2014) (a “change in decisional law” is 

insufficient to reopen a judgment under Fed. R. Civ. P. 60(b)(6)). 

Hildreth had the same opportunity as the Carcieri plaintiff to timely 

challenge the land-into-trust decisions under the APA. He failed to do 

that, and any claim Hildreth had against the government to challenge 

the trust title must have accrued not later than when he knew or should 

have known the facts of the trust acquisitions, not when he discovered 

“the existence of the cause of action itself.” Vigman v. Cmty. Nat’l Bank 
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& Trust Co., 635 F.2d 455, 459 (5th Cir. 1981). In any event, Carcieri’s 

holding was foreshadowed by judicial opinions predating the land-into-

trust decisions at issue here. See, e.g., United States v. Miss. Tax 

Comm’n, 505 F.2d 633, 642 (5th Cir. 1974) (stating that the Indian 

Reorganization Act’s plain text “positively dictates that tribal status is 

to be determined as of June, 1934”). 

C. The Tax Injunction Act Does Not Apply.  

The district court also correctly held that the Band’s suit was not 

barred by the Tax Injunction Act. See Hildreth, 2015 WL 4469479, at 

*3. Although that Act generally prohibits federal courts from 

“enjoin[ing], suspend[ing] or restrain[ing] the assessment, levy or 

collection of any tax under State law,” 28 U.S.C. 1341, it does not apply 

to Indian tribes “seeking to enjoin the enforcement of a state tax law” in 

a suit brought under 28 U.S.C. 1362. Moe v. Confederated Salish & 

Kootenai Tribes, 425 U.S. 463, 474-75, 96 S. Ct. 1634, 1641-42 (1976); 

see Blatchford v. Native Village of Noatak & Circle Village, 501 U.S. 

775, 784, 111 S. Ct. 2578, 2584 (1991) (explaining that “Moe held [28 

U.S.C. 1362] to eliminate [the Tax Injunction Act’s] application to tribal 

suits.”). Section 1362 provides the district courts with jurisdiction over 
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civil actions brought by “any Indian tribe or band with a governing body 

duly recognized by the Secretary” wherein the controversy arises under 

federal law. 28 U.S.C. 1362. 

Hildreth argues (Br. 15-16) that the Act applies because the Band 

is not an Indian tribe for the same reason that he contends the 

Secretary could not take the lands into trust for the Band, relying again 

on Carcieri. As already discussed, however, Carcieri concerned a 

definition of “Indian” under the Indian Reorganization Act, not 28 

U.S.C. 1362. The Indian Reorganization Act defines “Indian” as 

including, inter alia, members of any recognized Indian tribe “now 

under Federal jurisdiction.” 25 U.S.C. 479. In Carcieri, the Supreme 

Court interpreted “now” as referring to the date in 1934 when the 

Indian Reorganization Act was passed. As already mentioned, Justice 

Breyer’s concurrence demonstrates that the word “now” does not modify 

“recognized” and therefore does not require the Secretary to have 

recognized an Indian tribe as a sovereign entity at any given date before 

land may be taken into trust for that tribe’s benefit. See Carcieri, 555 

U.S. at 397-99, 129 S. Ct. at 1069-70 (Breyer, J., concurring); see also 
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Solicitor’s Opinion M-37029, supra, at 23-26 (discussing “recogni[tion]” 

versus “under Federal jurisdiction” in 25 U.S.C. 479). 

By contrast, Section 1362 contains no requirement that a tribe 

must have been under federal jurisdiction at any particular date for it 

to be covered by that statute. Nor does Section 1362 require the Band’s 

governing body to have been recognized by the Secretary as of any given 

date. Rather, Section 1362 merely refers to an “Indian tribe or band 

with a governing body duly recognized by the Secretary of the Interior.” 

28 U.S.C. 1362. There can be no reasonable dispute that the Band is 

such an entity—it was recognized by the Secretary long before this 

lawsuit was filed, and that recognition has continued ever since. See 49 

Fed. Reg. at 24,083; see also, e.g., 80 Fed. Reg. 1942, 1945 (Jan. 14, 

2015). Nothing in Carcieri undermines that conclusion.  

Hildreth (Br. 15-16) relies on Mississippi Tax Commission, 505 

F.2d at 643, to argue that Moe is inapplicable, and that the Tax 

Injunction Act bars suits challenging local tax assessments by Indian 

tribes that were not under Federal jurisdiction as of 1934. The 

conclusion that Hildreth wishes to draw from Mississippi Tax 

Commission—that, in challenging a court’s jurisdiction under the Tax 
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Injunction Act, a party may circumvent procedures for judicial review 

under the APA and the applicable statute of limitations to challenge, 

indirectly, the government’s tittle to lands held in trust for Indian 

tribes—is not expressly addressed by that case. Accordingly, the case is 

not binding precedent on that precise issue. See, e.g., Okongwu v. Reno, 

229 F.3d 1327, 1330 (11th Cir. 2000); see also King v. Cessna Aircraft 

Co., 505 F.3d 1160, 1168 (11th Cir. 2007) (“[T]he prior precedent rule 

does not extend to implicit jurisdictional holdings.”).  

Additionally, the Mississippi Tax Commission court’s factual 

conclusion that the Mississippi Choctaws fell outside the terms of the 

1934 Act was abrogated by United States v. John, 437 U.S. 634, 98 S. 

Ct. 2541 (1978). John was a criminal prosecution under the Major 

Crimes Act for an assault occurring in Indian country. On appeal, the 

Fifth Circuit reversed the convictions, cited Mississippi Tax 

Commission, and held that the crimes did not take place in Indian 

country because the 1934 Act provided no authority for the Secretary to 

designate the lands held for the Choctaws as a reservation. See United 

States v. John, 560 F.2d 1202, 1212 (5th Cir. 1977). The Supreme Court, 

however, reversed, holding that the Choctaws fell within the definition 
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of “Indian” in the 1934 Act. See John, 437 U.S. at 650, 98 S. Ct. at 650. 

Thus, the fact-based conclusion in Mississippi Tax Commission is no 

longer valid, either. 

Hildreth’s reliance on Mississippi Tax Commission is also 

misplaced for another reason. Hildreth argues that in light of Carcieri, 

the Band should not be deemed to be “an[] Indian tribe or band with a 

governing body duly recognized by the Secretary of the interior” for 

purposes of 28 U.S.C. 1362, because, in his view, “the post-1934 Poarch 

Band is not an Indian tribe within the meaning of the IRA.” Br. 15-16. 

But that argument is simply a collateral challenge to the Secretary’s 

1984 decision to recognize the Band. It is therefore materially identical 

to a collateral attack on a land-into-trust decision under Section 465, 

which the Supreme Court has held must be brought through an APA 

challenge. See Patchak, 132 S. Ct. at 2208. Thus, even if Mississippi Tax 

Commission had any effect after John, the inference that Hildreth seeks 

to draw from it cannot be reconciled with the Supreme Court’s 

subsequent decision in Patchak. See Big Lagoon, 789 F.3d at 954 

(holding that a “challenge[ to Interior’s] recognition of Big Lagoon 

Rancheria as an Indian tribe * * * would be time-barred for the [same] 
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reasons” as a challenge to the decision taking land into trust). In sum, 

Mississippi Tax Commission provides no basis on which Hildreth might 

prevail in this case. 

II. The District Court Did Not Abuse Its Discretion in Finding      

That the Band Satisfied the Remaining Requirements for a 

Preliminary Injunction.  

A. The Band Demonstrated That It Would Likely Suffer 

Irreparable Injury Absent an Injunction, and Hildreth Does 

Not Challenge That Conclusion on Appeal. 

The district court did not abuse its discretion in finding that the 

Band would suffer irreparable injury absent an injunction. See 

Hildreth, 2015 WL 4469479, at *6-7. As the Band correctly points out 

(Ans. Br. 40 n.13), Hildreth does not challenge that conclusion of the 

district court in its initial brief and, thus, he has forfeited the argument 

on appeal. We discuss injury below solely to underscore that the district 

court did not abuse its discretion in holding that the harm to the Band 
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outweighs any harm Hildreth contends he might experience from the 

injunction.5 

As another court of appeals has repeatedly concluded, “an 

invasion of tribal sovereignty can constitute irreparable injury.” 

Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006); see 

also Ute Indian Tribe of the Uintah & Ouray Reservation v. Utah, 790 

F.3d 1000, 1005-06 (10th Cir. 2015). That is so because Indian tribes 

are “domestic dependent nations that exercise inherent sovereign 

authority.” Michigan v. Bay Mills Indian Cmty., — U.S. —, 134 S. Ct. 

2024, 2030 (2014) (internal quotation marks omitted). As dependents, 

tribes are subject to plenary control by Congress. Id.; see, e.g., United 

States v. Lara, 541 U.S. 193, 200, 124 S. Ct. 1628, 1633 (2004). Yet they 

also remain “separate sovereigns pre-existing the Constitution.” Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 56, 98 S. Ct. 1670, 1675 (1978). 

So although Congress retains the authority to legislate concerning 

tribal affairs, unless and until Congress acts, federally recognized tribes 

“retain their existing sovereign powers.” United States v. Wheeler, 435 

                                                      
5 Similarly, Hildreth does not challenge the district court’s holding 

that the injury to the Band was imminent. See Hildreth, 2015 WL 
4469479, at *6. 

Case: 15-13400     Date Filed: 10/28/2015     Page: 42 of 49 



  

31 

U.S. 313, 322-23, 98 S. Ct. 1079, 1086 (1978); see Bay Mills, — U.S. at 

—, 134 S. Ct. at 2030. 

Hildreth’s actions “create the prospect of significant interference 

with [tribal] self-government” that courts have found sufficient to 

constitute “irreparable injury.” Prairie Band of Potawatomi Indians v. 

Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001) (brackets in original; 

internal quotation marks omitted). By threatening to assess taxes on 

property held in trust for the Band, Hildreth seeks to exercise local 

governmental authority over lands and activities on those lands that 

the United States has deemed should be subject to the control of the 

Band, another political entity with its own recognized government. 

Such a significant loss of sovereign authority, as discussed below, 

outweighs any interest Hildreth might have in avoiding the delay of a 

tax assessment.  

B. The Balance of Harms Favors an Injunction, as Does the 

Public Interest, Which Hildreth Does Not Challenge. 

Finally, the district court did not abuse its discretion in finding 

that the balance of harms supports an injunction. On that topic, the 

court noted that the delay in assessing taxes that Hildreth would suffer 
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was “minimal at best,” whereas the harm to the Band’s exercise of 

sovereign authority over its territory was “substantial.” Id. at *7. That 

conclusion is especially sound considering that Hildreth has not 

assessed taxes against the Band in the 30 years since the first parcel of 

land was taken into trust.  

The district court’s equitable balancing is reinforced by its finding 

that an injunction is in the public interest, a conclusion that, again, 

Hildreth fails to challenge on appeal. The public interest favors an 

injunction given the clear statutory prohibition against taxation of 

lands held in trust. As this Court recently reaffirmed, the Indian 

Reorganization Act was enacted “with the intent of ‘rehabilitat[ing] the 

Indian’s economic life and [giving] him a chance to develop the initiative 

destroyed by a century of oppression and paternalism,’ through, among 

other things, giving tribes greater control over their affairs and 

property.” Seminole Tribe, 799 F.3d at 1329 (brackets in original) 

(quoting Mescalero, 411 U.S. at 152, 93 S. Ct. at 1272 (citations and 

internal quotation marks omitted)). Taking land into trust is a key 

means of furthering those goals. See Patchak, 132 S. Ct. at 2211 (The 

Secretary “takes title to properties [under Section 465] with at least one 
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eye directed toward how tribes will use those lands to support economic 

development.”). 

Likewise, the use of trust lands for gaming, as occurs here, also 

furthers important public policies such as promoting tribal sovereignty. 

In California v. Cabazon Band of Mission Indians, 480 U.S. 202, 217-

19, 107 S. Ct. 1083, 1092-93 (1987), the Supreme Court explained that 

Indian tribes conduct gaming to raise revenues to operate their 

government and provide essential government services. Congress then 

enacted the Indian Gaming Regulatory Act to “provide a statutory basis 

for the operation of gaming by Indian tribes as a means of promoting 

tribal economic development, self-sufficiency, and strong tribal 

governments,” 25 U.S.C. 2702(1), and the statute requires that tribal 

gaming revenues be used only to fund tribal government operations and 

programs, for the general welfare of the tribe, to promote tribal 

economic development, and for charitable and local purposes. Id. 

2710(b)(2)(B); see also id. 2701(4). 

Furthermore, courts have recognized that gaming on Indian lands 

furthers tribal sovereignty. See Breakthrough Mgmt. Grp., Inc. v. 

Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1183 (10th Cir. 2010) 
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(“One of the ways that Congress has promoted tribal sovereignty 

through economic development is * * * the authorization of Indian 

gaming.”); Grand Traverse Band of Ottawa & Chippewa Indians v. 

Office of the U.S. Att’y for the W. Dist. of Mich., 369 F.3d 960, 962 (6th 

Cir. 2004) (Indian gaming operations fund “hundreds of tribal 

government positions responsible for administering programs such as 

health care, elder care, child care, youth services, education, housing, 

economic development and law enforcement.”); see also Bay Mills, 134 

S. Ct. at 2043 (Sotomayor, J., concurring) (“[T]ribal gaming operations 

cannot be understood as mere profit-making ventures that are wholly 

separate from the Tribes’ core governmental functions.”). All these 

public policies demonstrate that the equities weigh in favor of an 

injunction. See Seneca-Cayuga Tribe of Okla. v. Okla. ex rel. Thompson, 

874 F.2d 709, 716 (10th Cir. 1989) (affirming a preliminary injunction 

in an Indian-gaming case because it “promotes the paramount federal 

policy that Indians develop independent sources of income and strong 

self-government”). 
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CONCLUSION 

The district court’s order granting the Band a preliminary 

injunction should be affirmed. 
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