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STATEMENT REGARDING ORAL ARGUMENT 

 The outcome of this case is controlled by this Court’s very recent decision in 

Alabama v. PCI Gaming Authority, --- F.3d ----, 2015 WL 5157426 (Sept. 3, 

2015), as well as other settled authority. PCI Gaming involved the same federally 

recognized Indian tribe and federally held trust lands that are at issue in this case, 

and the State of Alabama’s case relied upon the same legal theories that underpin 

Mr. Hildreth’s arguments for disregarding the legal status of the Tribe and its 

lands. The PCI Gaming panel reaffirmed that the Poarch Band of Creek Indians is 

“‘an Indian tribe within the meaning of Federal law.’” Id. at *3 n.12 (quoting 49 

Fed. Reg. 24.083-01 (June 11, 1984). It also held that (1) “the lands at issue are 

properly considered ‘Indian lands’” and (2) any potential challenge to the Secretary 

of the Interior’s decisions to take those lands into trust for the Poarch Band is long 

since time barred. Id. at *9. Because these holdings are directly applicable to and 

dispositive of this case, oral argument is unnecessary. 
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STATEMENT OF SUBJECT MATTER AND  
APPELLATE JURISDICTION 

 This Court has appellate jurisdiction pursuant to 28 U.S.C. § 1292(a)(1). The 

district court issued a preliminary injunction preventing Mr. Hildreth from 

assessing taxes on lands held in trust by the United States for the benefit of the 

Poarch Band of Creek Indians pursuant to 25 U.S.C. § 465, a federal statute that 

explicitly exempts such lands from state and local taxes. Mr. Hildreth is appealing 

the issuance of the preliminary injunction. 

 Subject matter jurisdiction exists based on 28 U.S.C. § 1362, which provides 

district courts with jurisdiction over “all civil actions, brought by any Indian tribe 

or band … duly recognized by the Secretary of the Interior, wherein the matter in 

controversy arises under the Constitution, laws, or treaties of the United States.” 

Id. The Poarch Band of Creek Indians is a federally recognized Indian tribe. See 80 

Fed. Reg. 1942, 1945 (Jan. 14, 2015) (listing federally recognized tribes). It 

brought this action to assert and preserve a tax exemption explicitly delineated in a 

controlling federal statute. Accordingly, the district court properly determined that 

it enjoys subject matter jurisdiction pursuant to § 1362. The district court also has 

federal question subject matter jurisdiction under 28 U.S.C. § 1331. 
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STATEMENT OF THE ISSUES 

1. 25 U.S.C. § 465 explicitly exempts lands held in trust by the United States 

for the benefit of an Indian tribe pursuant to that statute from state and local taxes. 

The Secretary of the Interior accepted the lands at issue in this case (the Trust 

Lands) into trust for the Poarch Band pursuant to § 465 in a series of decisions 

from 1985 through 1992.  The Poarch Band seeks a declaration that its Trust Lands 

are exempt from state and local taxes under the express language of § 465. In 

response, Mr. Hildreth argues that the Secretary acted unlawfully in taking land 

into trust for the Poarch Band. Can Mr. Hildreth challenge the validity of decades 

old decisions by the Secretary of the Interior in an effort to justify his threatened 

assessment of taxes on those lands in violation of federal law? 

2. In Alabama v. PCI Gaming Authority, --- F.3d ----, 2015 WL 5157426 (Sept. 

3, 2015), which Mr. Hildreth correctly identified as a related case in his Civil 

Appeal Statement, this Court rejected the State of Alabama’s attempts to assert 

jurisdiction over the same Trust Lands based on the same Carcieri-based legal 

theories put forth by Mr. Hildreth. The Court held that “[t]he proper vehicle for 

Alabama to challenge the Secretary’s decisions to take land into trust for the Tribe 

is an APA claim” and that any such claim is time barred. Id. at *8. Does PCI 

Gaming control the outcome of this case? 
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3 

STATEMENT OF THE CASE 

 In a series of decisions between 1984 and 1992, the Secretary of the Interior 

granted federal recognition to the Poarch Band of Creek Indians (the Poarch Band 

or the Tribe) and took several parcels of land (the Trust Lands) into trust for the 

benefit of the Poarch Band pursuant to 25 U.S.C. § 465. In 2015, the Poarch Band 

filed the instant lawsuit for declaratory and injunctive relief (1) providing that its 

Trust Lands are exempt from state and local taxation pursuant to the express 

language of § 465 and (2) preventing the Escambia County tax assessor from 

unlawfully assessing taxes on those lands. As a defense and through counterclaims, 

Mr. Hildreth asserts that the Secretary exceeded her authority under § 465 by 

accepting lands into trust for the Poarch Band more than twenty years ago and that 

the lands accordingly are not entitled to the benefit of that statute’s tax exemption. 

I. Course of Proceedings and Disposition Below 

 The Poarch Band initiated this case on May 26, 2015 in response to Mr. 

Hildreth’s threats of an imminent tax assessment of the Poarch Band’s Trust 

Lands. See Doc. 1, Appendix (App.) at 7; Doc. 25-1 (included in Appellee’s 

Supplemental Appendix (Supp. App.)). On June 4, the Poarch Band filed an 

amended complaint and moved for a preliminary injunction preventing Mr. 

Hildreth from proceeding with the assessment of the Trust Lands. See Doc. 1, App. 

at 27; Doc 12, App. at 53. Mr. Hildreth opposed the motion, requested an 
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evidentiary hearing, and filed an answer and counterclaims against the Poarch 

Band. See Doc. 15, App. at 71; Doc. 20, App. at 75; Doc. 24, App. at 98. 

 On July 22, the district court entered an order granting a preliminary 

injunction that barred Mr. Hildreth from assessing taxes on the Trust Lands. See 

Doc. 36, App. at 155. Mr. Hildreth timely filed a notice of appeal. Doc. 38, App. at 

174. Mr. Hildreth’s appeal of the preliminary injunction is now before this Court.1 

II. Statement of the Facts 

 The Poarch Band of Creek Indians is a federally recognized Indian tribe. See 

80 Fed. Reg. 1942, 1945 (Jan. 14, 2015) (listing federally recognized tribes). The 

United States granted formal federal recognition to the Poarch Band in 1984. See 

49 Fed. Reg. 24,083-01 (June 11, 1984). Shortly after formally recognizing the 

Poarch Band, the United States first accepted land into trust for the benefit of the 

Poarch Band pursuant to 25 U.S.C. § 465. See Trust Deeds, Doc. 11-1 (included in 

Supp. App.). The United States accepted additional lands into trust for the Poarch 

Band in subsequent years, with the most recent entrustment decision issuing in 

1992. See id. Altogether, the United States accepted and holds in trust for the 

Poarch Band approximately 335 acres of land within the exterior geographic 

                                                           
1 Subsequent to his appeal, Mr. Hildreth filed an amended answer and amended 
counterclaims asserting counterclaims against the Secretary of the Interior and 
various other federal defendants who were not previously parties to the case. See 
Doc. 41. These additional counterclaims do not affect the controlling legal analysis 
in this case, for reasons addressed herein. See infra. 

Case: 15-13400     Date Filed: 10/21/2015     Page: 15 of 63 



5 

boundaries of Escambia County, Alabama. See id.; Doc. 11 ¶ 7, App. at 29. These 

lands constitute the Trust Lands at issue in this suit. 

 Shortly after the United States formally recognized the Poarch Band and 

began accepting lands into trust for its benefit, Mr. Hildreth requested an advisory 

opinion from the Attorney General of Alabama regarding the tax status of the Trust 

Lands. See Doc. 11-2, App. at 41 (responding to Mr. Hildreth’s request); Order, 

App. at 156. The Attorney General informed Mr. Hildreth that 25 U.S.C. § 465, the 

statute at issue in this case, explicitly exempted the Trust Lands from state and 

local taxation. See Doc. 11-2, App. at 41-42. Mr. Hildreth then refrained from 

assessing taxes on the Trust Lands for nearly three decades. Order, App. at 156. 

 On April  17, 2012, Escambia County Commission Chairman David Stokes 

wrote to the Secretary of the Interior inquiring as to the legal status of the Trust 

Lands and requesting that the United States disclaim its trust ownership of those 

lands based on his reading of the United States Supreme Court’s decision in 

Carcieri v. Salazar, 555 U.S. 379 (2009). See Order, App. at 157; Doc. 16-3 

(included in Supp. App.). On June 4, 2012, Acting Assistant Secretary—Indian 

Affairs Donald Laverdure responded to Chairman Stokes’ letter, simply stating that 

the Trust Lands are still held in trust by the United States for the benefit of the 

Poarch Band and that they continue to enjoy all privileges and immunities inherent 

in their trust status. See Order, App. at 157; Doc. 11-3, App. at 44. 
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 Through a series of correspondence beginning on January 7, 2014, Mr. 

Hildreth informed the Poarch Band that he intended to begin assessing state and 

local ad valorem property taxes on the Trust Lands. See Order, App. at 157-158 

(summarizing correspondence). The Poarch Band repeatedly attempted to dissuade 

Mr. Hildreth from pursuing this course of action, providing him with copies of the 

deeds establishing the United States’ ownership of the Trust Lands in trust for the 

benefit of the Tribe and with relevant, post-Carcieri federal case law indicating 

that the lands were not taxable. See id.  When Mr. Hildreth’s counsel informed the 

Poarch Band that an assessment of the Trust Lands was imminent, the Tribe filed 

the instant action. Id. at 159.  
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STANDARD OF REVIEW 

 This Court reviews the district court’s grant of a preliminary injunction for 

abuse of discretion. See BellSouth Telecomm., Inc. v. MCIMetro Access 

Transmission Servs., LLC, 425 F.3d 964, 968 (11th Cir. 2005). Case law repeatedly 

emphasizes that “[a]ppellate review of such a decision is very narrow. The district 

court’s decision will not be reversed unless there is a clear abuse of discretion.” Id. 

(internal quotation omitted). 
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SUMMARY OF THE ARGUMENT 

The Poarch Band filed this suit to prevent Mr. Hildreth from unlawfully 

assessing state and local taxes on the Poarch Band’s Trust Lands. 25 U.S.C. § 465 

authorizes the Secretary of the Interior to take land into trust for the benefit of an 

Indian tribe and provides that “such lands or rights shall be exempt from State and 

local taxation.” Id. Accordingly, resolution of the Poarch Band’s claims requires 

nothing more than (1) a review of the record, which includes property deeds 

showing that the Trust Lands are held in trust by the United States for the benefit 

of the Poarch Band pursuant to § 465, and (2) the application of the statute’s plain 

language. 

Mr. Hildreth’s various affirmative defenses and counterclaims all present 

variations of a single legal theory – namely, that the Poarch Band’s Trust Lands are 

not entitled to the § 465 tax exemption because the Secretary of the Interior 

allegedly lacked the authority to take lands into trust for the Poarch Band under 

that statute. Importantly, Mr. Hildreth does not deny that the United States 

accepted the Trust Lands into trust more than two decades ago, nor does he deny 

that the Department of the Interior has formally recognized and maintained a 

government-to-government relationship with the Poarch Band for more than thirty 
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years. See Appellant’s Br. at 17.2 Instead, he argues that the Secretary’s decisions 

were unlawful and are entitled to no legal effect. 

Mr. Hildreth’s argument is based on a misunderstanding of the Supreme 

Court’s decision in Carcieri v. Salazar, 555 U.S. 379 (2009). Carcieri held that the 

Indian Reorganization Act of 1934 (the IRA), of which § 465 is a part, empowered 

the Secretary to take land into trust only for Indian tribes that were “under federal 

jurisdiction” in 1934. See 555 U.S. at 391. Because the United States had conceded 

that the Narragansett Tribe was not under federal jurisdiction in 1934, the Court 

held that the Secretary could not take additional land into trust for that tribe. Id. at 

395-396. As this Court and others have since recognized, Carcieri did not abrogate 

the legal effects of prior secretarial entrustment decisions that were not before the 

Court, nor did it condone untimely or collateral challenges to federal agency 

decisions. See id. at 385 n.3 (indicating that the trust status of another 1,800 acres 

held for the Narragansett Tribe was not before the Court); Alabama v. PCI Gaming 

Authority, --- F.3d ----, 2015 WL 5157426 at **8-9 (Sept. 3, 2015); Big Lagoon 

Rancheria v. California, 789 F.3d 947, 953 (9th Cir. 2015) (en banc). 

Mr. Hildreth erroneously believes that Carcieri opened the door for him to 

attack the Secretary’s decades old decisions to take land into trust for the benefit of 

the Poarch Band. His position does not differ substantively from the one taken by 
                                                           
2 All pin cites to pleadings in this brief are to the ECF-generated page number at 
the top of each page of the document. 
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the State of Alabama and rejected by this Court in PCI Gaming. In that case, which 

involved the Poarch Band and the same Trust Lands at issue in this case, this Court 

held that the Secretary’s  land entrustment decisions are no longer susceptible to 

legal challenge and that “the lands at issue are properly considered ‘Indian lands’” 

under federal law. PCI Gaming, --- F.3d ----, 2015 WL 5157426 at *9. Because the 

Trust Lands are Indian lands held in trust by the United States for the benefit of the 

Poarch Band pursuant to § 465, it follows that they are exempt from state and local 

taxation under the plain language of that statute. 

The court below, despite not having the benefit of this Court’s opinion in 

PCI Gaming, relied on the district court’s opinion in that case as well as other 

relevant authority to correctly hold that the Poarch Band is likely to succeed on the 

merits of its case because (1) the Trust Lands are held in trust for the benefit of the 

Poarch Band, a federally recognized Indian tribe, (2) the Trust Lands fall within 

the tax exemption established by § 465, and (3) Mr. Hildreth’s effort to challenge 

the legal status of the Trust Lands constitutes an untimely APA claim. See Order, 

App. at 162-66. The district court also correctly determined that all of the other 

elements necessary for a preliminary injunction are satisfied. Id. at 167-71. 

On appeal, Mr. Hildreth challenges only two aspects of the district court’s 

order: (1) the Poarch Band’s likelihood of success on the merits and (2) the 

balancing of the potential harms that the preliminary injunction poses to the 
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parties. He offers nothing to substantively distinguish this case from the controlling 

precedent of PCI Gaming. The Court should, at a minimum, affirm the district 

court’s preliminary injunction. The more efficient course of action, however, 

would be to address the substance of the pure question of law presented in the 

underlying case and to hold that (1) Mr. Hildreth’s efforts to challenge the legal 

status of the Poarch Band’s Trust Lands are time barred and (2) the Trust Lands 

accordingly are exempt from state and local taxation under federal law. 
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ARGUMENT  

 The controlling facts and law in this case are indisputable. The Poarch Band 

is a federally recognized Indian tribe. See 80 Fed. Reg. at 1945; 49 Fed. Reg. at 

24,083-01. The United States, acting pursuant to 25 U.S.C. § 465, took the Trust 

Lands into trust for the benefit of the Tribe between 1984 and 1992 and holds them 

in trust today. See Property Deeds, Doc. 11-1 (included in Supp. App.). Section 

465 provides that lands taken and held in trust for an Indian tribe pursuant to that 

statute are exempt from state and local taxation. 

 Mr. Hildreth cannot legitimately dispute or contradict any of these facts. 

Instead, he offers a number of arguments for why he believes the facts should be 

otherwise. At their core, all of his arguments boil down to a single assertion: that 

the Poarch Band allegedly is not eligible to have lands taken into trust for its 

benefit under § 465, so the Secretary of the Interior committed an error of law 

when she accepted lands into trust for the Poarch Band pursuant to that statute. 

While the Poarch Band vehemently disputes Mr. Hildreth’s assertion, it is 

irrelevant to this litigation. An attack on the Secretary’s decision to take land into 

trust for an Indian tribe constitutes “a garden-variety APA claim,” and the statute 

of limitations for asserting such a claim has long since expired. Match-E-Be-Nash-

She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2208 (2012); 

see PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at **8-9; Big Lagoon, 789 
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F.3d at 953-954. Because Mr. Hildreth’s defenses are completely reliant on a legal 

theory that he is time-barred from litigating, the district court properly determined 

that the Poarch Band is likely to succeed on the merits of the case and that it is 

entitled to a preliminary injunction against an unlawful assessment of its Trust 

Lands. 

I. The district court has subject matter jurisdiction over this action. 

The district court correctly determined that it has subject matter jurisdiction 

over the Poarch Band’s claims for declaratory and injunctive relief pursuant to 28 

U.S.C. § 1362.3 Section 1362 vests the district courts with “original jurisdiction of 

all civil actions, brought by any Indian tribe or band with a governing body duly 

recognized by the Secretary of the Interior, wherein the matter in controversy 

arises under the … laws of the United States.” Id. Mr. Hildreth does not and cannot 

dispute that the Poarch Band is an “Indian tribe … duly recognized by the 

Secretary of the Interior.” See Appellant’s Br. at 25; 80 Fed. Reg. at 1945 (listing 

federally recognized tribes); 49 Fed. Reg. at 24,083-01 (“[T]he Poarch Band of 

Creeks … exists as an Indian tribe within the meaning of Federal law.”); PCI 

Gaming, --- F.3d at ----, 2015 WL 5157426 at *3 n.12. Nor can he dispute that the 

claims in this case, which seek (1) a declaration that lands held in trust by the 

                                                           
3 Mr. Hildreth contests only the district court’s subject matter jurisdiction; the 
parties agree that this Court has appellate jurisdiction over Mr. Hildreth’s appeal of 
an order granting a preliminary injunction. 
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United States for the Poarch Band are exempt from state and local taxation 

pursuant to § 465 and (2) related injunctive relief, arise under the laws of the 

United States. The district court therefore has subject matter jurisdiction pursuant 

to 28 U.S.C. § 1362. 

 Mr. Hildreth does erroneously contend that that Tax Injunction Act (TIA), 

28 U.S.C. § 1341, divests the district court of jurisdiction. While the TIA does bar 

district courts from exercising jurisdiction over claims seeking to enjoin state tax 

assessments in many cases, it does not apply in an action brought by a federally 

recognized Indian tribe under § 1362. See Moe v. Confederated Salish & Kootenai 

Tribes of the Flathead Reservation, 425 U.S. 463 (1976). In Moe, the Supreme 

Court held that Indian tribes suing under § 1362 are “to be accorded treatment 

similar to that of the United States had it sued on their behalf.” Moe, 425 U.S. at 

474. Because the TIA would not bar the United States from seeking to enjoin 

enforcement of state tax laws, the Court held that it likewise did not preclude an 

Indian tribe from doing so. Id. at 474-475. After Moe, district courts 

unquestionably have subject matter jurisdiction over an Indian tribe’s action to 

enjoin a state or local tax assessment that would violate federal law. 

Mr. Hildreth’s argument that subject matter jurisdiction is foreclosed by 

United States v. State Tax Commission of Mississippi (“Mississippi Tax”), 505 F.2d 

633 (5th Cir. 1974), an inapposite Fifth Circuit decision that predates Moe and has 
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since been abrogated, is unavailing. In Mississippi Tax, the United States brought 

suit on behalf of the Mississippi Band of Choctaw Indians seeking to enjoin the 

collection of sales taxes from a state-chartered construction company formed at the 

behest of the Mississippi Band’s Tribal Council. See id. at 636-37. The basis for 

the requested injunction was a state statute exempting the Mississippi Band itself 

from state sales taxes. Id. at 636. The Fifth Circuit, after concluding that the 

construction company, not the United States, was the real party in interest, held 

that “[s]ince this is a Mississippi tax, imposed on the commercial activities of a 

Mississippi corporation, we detect no federal question in this case.” Id. at 638. 

Accordingly, the Court found that neither § 1362 nor 28 U.S.C. § 1345, which 

grants jurisdiction over suits brought by the United States or its agencies, provided 

the district court with subject matter jurisdiction. See id.  

The Mississippi Tax Court’s alternate holding, on which Mr. Hildreth relies, 

determined that the district court also lacked § 1362 jurisdiction because the 

Mississippi Band was not an Indian tribe within the meaning of that statute. 

Contrary to Mr. Hildreth’s argument, however, Mississippi Tax did not hold that a 

tribe must have been under federal jurisdiction in 1934 in order for a district court 

to have § 1362 jurisdiction over its claims. It simply – and, as discussed below, 

incorrectly – held that the Mississippi Band was not an Indian tribe prior to 1934, 

that the enactment of the IRA and subsequent unauthorized “proclamation” by 
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Interior did not change that fact, and that the Mississippi Band was not an Indian 

tribe within the meaning of § 1362 when the United States purportedly brought suit 

on its behalf in 1972. See 505 F.2d at 642-44. 

Mr. Hildreth is attempting to use Mississippi Tax to confuse two distinct 

statutes. In effect, he is trying to graft one definition of “Indian tribe” from 25 

U.S.C. § 479, the statute addressed in Carcieri, into § 1362. In so doing, he 

completely disregards the fact that the latter statute contains its own definition of 

the tribes within its ambit. While § 479 refers to “any recognized Indian tribe now 

under Federal jurisdiction,” § 1362 applies to “any Indian tribe … duly recognized 

by the Secretary of the Interior.”4 The question of whether a given tribe was under 

federal jurisdiction in 1934 has no bearing on § 1362 jurisdictional analysis. The 

only relevant question for § 1362 purposes is whether the tribe is “duly recognized 

by the Secretary ….” The Poarch Band is so recognized, as shown by its repeated 

inclusion in the list of federally recognized tribes published annually in the Federal 

Register pursuant to the Federally Recognized Indian Tribe List Act of 1994 (the 
                                                           
4 When Congress defines terms, its definitions control. See, e.g., Burgess v. United 
States, 553 U.S. 124, 129 (2008) (“Statutory definitions control the meaning of 
statutory words ….” (internal quotation omitted)). Moreover, the notion that a 
single term has different meanings in different statutes is wholly unremarkable. 
See, e.g., Yates v. United States, 135 S. Ct. 1074, 1082 (2015) (“We have several 
times affirmed that identical language may convey varying content when used in 
different statutes ….”). For example, § 479 itself includes multiple definitions of 
“Indian,” while § 479a, the very next provision of the U.S. Code, offers a different 
definition of “Indian tribe” – one that is much closer to the one set forth in § 1362. 
See 25 U.S.C. §§ 479 & 479a. 
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List Act).5 See, e.g., 80 Fed. Reg. at 1945; see also 49 Fed. Reg. at 24,083-01. The 

district court thus has § 1362 jurisdiction over this case, and Mississippi Tax, 

which involved an Indian tribe that the Fifth Circuit felt was not “duly recognized” 

by Interior when it invoked § 1362 jurisdiction, is inapposite. 

In addition to being inapposite, Mississippi Tax is no longer good law. As 

the district court correctly noted, see App. at 165-66, the Supreme Court rejected 

Mississippi Tax’s reasoning just a few years later, characterizing its conclusion that 

the Mississippi Band was not an Indian tribe as “a cruel joke” and holding that 

Interior’s 1944 proclamation – the one that the Fifth Circuit discredited in 

Mississippi Tax – “completely clarified” the jurisdictional status of the Mississippi 

Band and its lands. See United States v. John, 437 U.S. 634, 649 & 653 (1978); see 

also Christopher A. Ford, Executive Prerogatives in Federal Indian Jurisprudence: 

The Constitutional Law of Tribal Recognition, 73 Denv. U. L. Rev. 141, 162 n.138 

(1995) (noting John’s abrogation of Mississippi Tax). 

Equally importantly, the Mississippi Tax court’s conclusion in 1974 that 

Interior lacked the statutory authority to determine a tribe’s legal status is 

completely at odds with modern federal law. The decades since Mississippi Tax 

have seen significant changes in the statutory and regulatory procedures for 

granting formal federal recognition to Indian tribes. Since 1978, Interior has had a 
                                                           
5 Pub. L. 103-454, 108 Stat. 4791 et seq. (Nov. 2, 1994), codified at 25 U.S.C. §§ 
479a, et seq. 
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detailed regulatory process for the formal recognition of Indian tribes, set forth in 

25 C.F.R. Part 83, and Congress has explicitly approved the recognition of Indian 

tribes pursuant to those regulations. See List Act, codified in Notes to 25 U.S.C. § 

479a. Because the Secretary formally recognized the Poarch Band in 1984 

pursuant to these congressionally sanctioned regulations, the authority for her 

recognition decision cannot be questioned.6 See 49 Fed. Reg. at 24,083-01 (“[T]he 

Poarch Band … exists as an Indian tribe within the meaning of Federal law.”). 

 The Poarch Band is an “Indian tribe … duly recognized by the Secretary of 

the Interior,” and the matter in controversy in this case “arises under the … laws … 

of the United States.” 28 U.S.C. § 1362. The district court correctly determined 

that it has subject matter jurisdiction over this case pursuant to § 1362. 

II. The district court correctly determined that the Poarch Band is likely to 
succeed on the merits and that the balance of the potential harms to the 
parties favored the issuance of a preliminary injunction. 

 
The court below correctly determined that the Poarch Band is likely to 

succeed on the merits of its case and that all of the other requirements for a 

preliminary injunction are satisfied. See Order, App. at 162-71. This Court’s 

decision in PCI Gaming, which was handed down after the district court granted 

                                                           
6 To the extent that Mr. Hildreth does contend that the Secretary wrongfully 
recognized the Poarch Band, this argument could have been raised, if at all, only as 
a timely APA claim within six years of the Secretary’s decision. See, e.g., Big 
Lagoon, 789 F.3d at 954 (holding that a challenge to the Rancheria’s recognition 
was a time barred APA claim). 
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the preliminary injunction, confirmed the correctness of the district court’s 

analysis. Mr. Hildreth’s objections to the district court’s assessment of the Poarch 

Band’s likelihood of success on the merits and its balancing of the harms resulting 

from its preliminary injunction – the only two issues challenged on appeal – have 

no merit. 

A. PCI Gaming controls this case and establishes that the Poarch Band 
will succeed on the merits. 

 
 This Court’s very recent decision in PCI Gaming confirms the district 

court’s conclusion that the Poarch Band is likely to succeed on the merits. In PCI 

Gaming, the State of Alabama sued the Poarch Band’s gaming authority, an arm of 

the Tribe, as well as several tribal officials seeking declaratory relief and the 

enjoining of gaming activity on the Trust Lands.7 See --- F.3d at ----, 2015 WL 

5157426 at *1. The State’s case was based in part on a legal theory substantially 

identical to the arguments offered by Mr. Hildreth. See id. at **7-9. Like Mr. 

Hildreth, the State wrongfully contended that (1) the Poarch Band was not under 

federal jurisdiction in 1934, (2) it is therefore ineligible to have the United States 

take land into trust for its benefit under the IRA, and (3) pursuant to the Supreme 

Court’s decision in Carcieri, the State could presently challenge the Secretary’s 
                                                           
7 As explained in detail below, while the instant case and PCI Gaming have 
superficial differences, the controlling legal question in both cases is identical: 
whether a party can presently challenge the validity and legal effects of a series of 
land entrustment decisions made by the Secretary of the Interior more than twenty 
years ago. 
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decades-old decisions taking land into trust for the benefit of the Poarch Band. See 

id. The Poarch Band, as it did in this case, disputed the State’s characterization of 

the Tribe’s 1934 jurisdictional status8 while also contending that the issue was 

irrelevant because the Secretary’s decisions could be challenged only through a 

timely APA claim, the statute of limitations for which had long since expired. The 

district court dismissed the State’s claims, and this Court affirmed. See id. at **8-9. 

 In affirming the district court’s decision, this Court squarely rejected the 

State’s efforts to mount an untimely attack on the Secretary’s decisions to take land 

into trust for the Poarch Band pursuant to § 465. The panel first affirmed that 

“[t]he proper vehicle … to challenge the Secretary’s decisions to take land into 

trust for the Tribe is an APA claim.” PCI Gaming,  --- F.3d at ----, 2015 WL 

5157426 at *8 (citing Patchak, 132 S. Ct. at 2208, for the proposition that “a 

challenge to the Secretary’s land-into-trust decision [is] a ‘garden-variety APA 

claim’”). It then explained that APA claims are subject to a six-year statute of 

limitations, and “[b]ecause the Secretary accepted the lands at issue into trust for 

                                                           
8 Neither Carcieri nor the IRA requires a tribe to have been federally recognized in 
1934 to be eligible to have land taken into trust for its benefit by the United States. 
A tribe need only have been “under federal jurisdiction” in 1934; there is no 
temporal restriction on the tribe’s federal recognition. See, e.g., Carcieri, 555 U.S. 
at 395; id. at 397-99 (Breyer, J., concurring); id. at 400 (Souter, J., concurring in 
part & dissenting in part); Solicitor’s Opinion M-37029, “The Meaning of ‘Under 
Federal Jurisdiction’ for Purposes of the Indian Reorganization Act” (March 12, 
2014), available at:  
http://www.bia.gov/cs/groups/webteam/documents/text/idc1-028386.pdf . 
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the Tribe in 1984, 1992, and 1995, the statute of limitations to challenge those 

decisions had run by 1991, 1999, and 2002, respectively.” PCI Gaming,  --- F.3d at 

----, 2015 WL 5157426 at *9. Because the Secretary’s decisions could be 

challenged only through a time barred APA claim, PCI Gaming affirmed that the 

Trust Lands “are properly considered ‘Indian lands.’” Id. at **8-9. 

 PCI Gaming is substantively indistinguishable from the case at bar. It 

conclusively establishes that, contrary to Mr. Hildreth’s repeated assertions, the 

Poarch Band’s Trust Lands were taken into trust by the Secretary pursuant to § 465 

and “are properly considered ‘Indian lands.’” Id. at *9. It further provides that the 

Secretary’s land entrustment decisions cannot be challenged decades after the fact, 

particularly by a party, such as Mr. Hildreth, who was contemporaneously aware of 

the decisions and their legal effect. See id.; see also 1986 AG Letter, App. at 41-

42. Accordingly, PCI Gaming necessarily forecloses Mr. Hildreth’s efforts to 

sidestep § 465’s tax exemption by contesting the validity of the Secretary’s 

decades old decisions. 

B. Mr. Hildreth’s merits arguments depend upon his ability to untimely 
challenge the Secretary’s decisions to take land into trust for the 
Poarch Band, which he cannot do. 

All of Mr. Hildreth’s substantive arguments rely on his assertions that (1) the 

Poarch Band was not under federal jurisdiction in 1934; (2) the Secretary 

accordingly erred in taking land into trust for the benefit of the Poarch Band; and 
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(3) the propriety of the Secretary’s decisions can be challenged now, decades after 

the fact. This Court just rejected this premise, as to this same Tribe and these same 

Trust Lands, in PCI Gaming. While Mr. Hildreth and the Poarch Band vehemently 

disagree regarding the Tribe’s 1934 jurisdictional status, it simply is not relevant to 

this case. Mr. Hildreth cannot now challenge the Secretary’s decades old decisions, 

and all arguments that hinge upon his ability to do so must fail. 

1. Mr. Hildreth’s standing and failure to state a claim arguments 
are unavailing. 

Mr. Hildreth’s assertions that the Poarch Band lacks standing to “seek[] 

protection under the IRA” (Appellant’s Br. at 27) or has failed to state a claim 

because it has not demonstrated in this proceeding that it was under federal 

jurisdiction in 1934 are perfect examples of the problem that pervades his entire 

argument. The Poarch Band’s 1934 jurisdictional status might well be relevant if 

Mr. Hildreth were bringing a timely APA challenge to the Secretary’s ability to 

take land into trust for the Tribe. But the Poarch Band does not have a pending 

land-into-trust proceeding, and has not had one for decades. Instead, the Poarch 

Band’s lands are already in trust pursuant to the Secretary’s long ago decisions. 

See PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at *9 (“[T]he lands at issue are 

properly considered ‘Indian lands ….’”); Trust Deeds (Supp. App.). The Poarch 

Band is simply asking the district court to apply the plain language of § 465 to hold 

that its “Indian lands” held in trust by the United States are exempt from taxation.  
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Arguing that the Poarch Band lacks standing to invoke the benefits of § 465 

unless it affirmatively proves the correctness of the Secretary’s entrustment 

decisions is just another way of mounting an untimely attack on those decisions. 

The State of California made a nearly identical argument in Big Lagoon, asserting 

that the Rancheria lacked standing to invoke the Indian Gaming Regulatory Act’s 

provision requiring states to negotiate with tribes in good faith over gaming on 

Indian lands because the lands in question allegedly were not properly taken into 

trust. See 789 F.3d at 952-954. The en banc Ninth Circuit correctly recognized that 

California’s standing argument “necessarily argue[d] that the BIA exceeded its 

authority when it took the … parcel into trust.” Id. at 953. The Court accordingly 

refused to entertain the State’s argument, reasoning that it “would constitute just 

the sort of end-run [on the APA] that we have previously refused to allow ….” Id. 

at 954; see also PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at *8 (“We find 

persuasive the opinion of the Ninth Circuit sitting en banc [in Big Lagoon].); 

Otwell v. Ala. Power Co., 747 F.3d 1275, 1281-82 (11th Cir. 2014) (rejecting an 

attempt to mount an improper attack on an agency decision by asserting allegedly 

distinguishable claims that were “inescapably intertwined” with review of an 

agency order). Mr. Hildreth cannot obtain time barred judicial review of the 

Secretary’s entrustment decisions by simply relabeling or reframing his arguments. 
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2. The plain language of § 465 supports the Poarch Band’s 
position. 

 
Mr. Hildreth’s “plain language” argument suffers from the same flaw as his 

other arguments. The plain language of § 465 authorizes the Secretary to acquire 

land for Indians and provides that (1) title to such land shall be taken by the United 

States in trust and (2) “such land … shall be exempt from State and local taxation.” 

25 U.S.C. § 465. Here, the Secretary exercised the authority delegated to her by 

Congress by taking lands into trust for the Poarch Band pursuant to § 465. See 

Trust Deeds (in Supp. App.). Accordingly, the plain language of the statute 

indicates that those lands are tax exempt. 

Mr. Hildreth does not deny that the Secretary took the lands into trust for the 

benefit of the Poarch Band. See Appellant’s Br. at 17. He simply believes that the 

Secretary incorrectly determined the Poarch Band’s eligibility for land entrustment 

under § 465 because he thinks that the Poarch Band does not meet the IRA’s 

definition of “Indian.” Accordingly, he argues that the Secretary acted in excess of 

her statutory authority and that the lands were not “lawfully acquired in trust 

‘pursuant to’ the Secretary’s limited authority under § 465.” Id. at 29.  

This line of argument directly attacks the Secretary’s land entrustment 

decisions. Like Mr. Hildreth’s other arguments, it presents a “garden-variety APA 

claim” that is time barred under the rule of PCI Gaming. Patchak, 132 S. Ct. at 
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2208; see also PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at **8-9; Big 

Lagoon, 789 F.3d at 952-54. 

The Secretary having exercised her statutory authority to take title to the 

Trust Lands into trust for the benefit of the Poarch Band pursuant to § 465, the 

plain language of that statute establishes that those lands are exempt from the taxes 

that Mr. Hildreth has threatened to assess as a matter of federal law. Mr. Hildreth’s 

contrary “plain language” argument is wholly unavailing. 

3. The Supreme Court’s decision in Bailess v. Paukune, 344 U.S. 
171 (1952), does not affect the legal status of the Trust Lands. 

 
Mr. Hildreth’s reliance on Bailess v. Paukune is every bit as misplaced as his 

reliance on Mississippi Tax, discussed supra. Bailess involved land allotted to an 

individual Indian, Paukune, pursuant to the General Allotment Act of 1887, 24 

Stat. 388, as amended 25 U.S.C. §§ 331, et seq. (the Dawes Act). Upon Paukune’s 

death, a one-third interest in his allotted lands passed to his widow, Juana. Because 

Juana was non-Indian, the State of Oklahoma began to assess taxes on her interest 

in the land and ultimately sought foreclosure due to her nonpayment. The Supreme 

Court, explicitly relying on the policies underlying allotment, held that the United 

States had no reason to protect the non-Indian widow’s interest in the land and that 

the land therefore was subject to taxation. To the extent that the United States held 

legal title to the widow’s interest in the land, the Court noted that its conveyance to 

the widow in fee required “only a ministerial act.” Bailess, 344 U.S. at 173.  
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Bailess is inapposite to this case for several reasons. First, the legal status of 

the lands and parties in the two cases is vastly different. Juana, Paukune’s widow, 

was not an Indian, and no one contended otherwise. Nor did anyone dispute that 

Juana, as an individual non-Indian, owned a one-third interest in the land in 

question. In light of the undisputed facts and the purposes of the Dawes Act, 

discussed infra, the “plain import” of Bailess is “to require the issuance of a patent 

in fee” – which is taxable – when individually allotted land is transferred to a non-

Indian. Chemah v. Fodder, 259 F. Supp. 910, 912 (W.D. Okla. 1966). 

Bailess’s guidance on the appropriate disposition of individually allotted 

Indian lands that pass into non-Indian ownership has no application in this case, 

which involves neither individually allotted lands nor non-Indians. Federal law 

frequently treats individually allotted lands and tribal trust lands very differently. 

See, e.g., San Xavier Dev. Auth. v. Charles, 237 F.3d 1149, 1151-52 (9th Cir. 

2001); Neb. Pub. Power Dist. v. 100.95 Acres of Land, 719 F.2d 956, 961 (8th Cir. 

1983). Notably, federal law expressly provides for the issuance of taxable fee 

patents for individually allotted lands when, as in Bailess, they are transferred to 

non-Indians by devise. See 25 C.F.R. Part 156. No corresponding statute or 

regulation calls for the issuance of a taxable fee patent when a tax assessor claims 

that the Secretary erred in taking land into trust for an Indian tribe decades ago. On 

the contrary, transfers of tribal trust lands into fee status generally are not 
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authorized. See 25 U.S.C. § 177; see generally Cohen’s Handbook of Federal 

Indian Law (2012 ed.) (Cohen) § 15.06. 

Of course, federal law treats Indian trust lands and non-Indian lands very 

differently. Unlike Paukune’s widow, the Poarch Band unquestionably is an Indian 

tribe. See, e.g., 80 Fed. Reg. at 1945; 49 Fed. Reg. at 24083-01. The Secretary of 

the Interior has so determined, and she has further determined that the Poarch Band 

is eligible to have lands taken into trust on its behalf by the United States. See id.; 

see also Trust Deeds (included in Supp. App.). Based on those determinations, the 

Secretary decided to accept land into trust for the benefit of the Poarch Band 

pursuant to the IRA, and the Trust Lands are currently held in trust by the United 

States. See Trust Deeds (Supp. App.); PCI Gaming, --- F.3d at ----, 2015 WL 

5157426 at *9. The entire thrust of Mr. Hildreth’s argument is that the Secretary 

erred in those determinations. This “garden-variety APA claim” is long since time 

barred. Patchak, 132 S. Ct. at 2208. Accordingly, Mr. Hildreth is in a much 

different position than the Bailess plaintiffs, who had no agency decision to 

challenge or overcome. 

The differing purposes of the statutes at issue in Bailess and the case at bar 

provide yet another significant distinction. Bailess involved the disposition of lands 

that had been allotted to an individual Indian pursuant to the Dawes Act, and the 

Court explicitly referred to the policy of allotment acts in reaching its decision. See 
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344 U.S. at 172-173. As the Supreme Court has explained, the policies underlying 

allotment “were simple and clear cut: to extinguish tribal sovereignty, erase 

reservation boundaries, and force the assimilation of Indians into the society at 

large.” County of Yakima v. Confederated Tribes and Bands of the Yakima Indian 

Nation, 502 U.S. 251, 254 (1992); see also Cass Cnty., Minn. v. Leach Lake Band 

of Chippewa Indians, 524 U.S. 103, 111-12 (1998) (recounting that the Dawes Act 

was intended to “mak[e] the lands freely alienable and withdrawing them from 

federal protection” such that they would be subject to state taxation). By directing 

the issuance of a fee patent to a non-Indian owner of individually allotted lands, 

Bailess simply followed the letter and policy of the Dawes Act. 

In the 1920s, however, federal officials acknowledged that the Dawes Act 

and its underlying policies were disastrously misguided. See Cohen, § 16.03[2][b]; 

see also Cass Cnty., 524 U.S. at 108 (“In 1934, federal Indian policy shifted 

dramatically ….”); Hodel v. Irving, 481 U.S. 704, 707-08 (1987). This led to 

passage of the IRA, which repudiated the Dawes Act, authorized the Secretary to 

take new lands into trust for Indians, and made no provision for the type of 

divestiture of tribal land that Mr. Hildreth seeks in this case. See id.; see also Moe, 

425 U.S. at 479 (“The policy of allotment … was repudiated in 1934 by the Indian 

Reorganization Act.” (internal quotation omitted)). In light of the contrasting 
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policies and goals of the Dawes Act and the IRA, the rationale from an opinion 

applying the former cannot transfer into a case involving the latter.9  

Simply put, a case addressing the disposition of an individual Indian’s 

Dawes Act allotment after it passed into non-Indian ownership has no bearing 

whatsoever on Mr. Hildreth’s ability to mount an untimely challenge to the 

Secretary’s decision to take land into trust for the Poarch Band under the IRA. Mr. 

Hildreth’s reliance on Bailess is misplaced. 

4. Mr. Hildreth’s claim that the Secretary’s decisions were void 
ab initio constitutes yet another unavailing effort to litigate his 
time barred APA claim. 

 
Mr. Hildreth next attempts to sidestep the APA’s limitations period by 

erroneously contending that the Secretary’s decisions to take land into trust for the 

Poarch Band were void ab initio, and thus of no legal effect, because they 

exceeded the Secretary’s statutory authority. PCI Gaming squarely forecloses this 

argument, which is also inconsistent with other precedent from this Court and its 

sister circuits. 

PCI Gaming acknowledged the existence of a narrow exception to the 

APA’s statute of limitations that allows a party to challenge agency actions after 

                                                           
9 Tellingly, Bailess was never mentioned in Carcieri or Patchak – the two seminal 
Supreme Court cases analyzing the relevant provisions of the IRA and the ability 
of third parties to challenge the Secretary’s decisions to take land into trust for 
Indian tribes. This fact alone seriously undermines Mr. Hildreth’s assertion that 
Bailess controls this case. 
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more than six years. See PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at *9. 

However, it emphasized that this exception is strictly cabined to cases in which the 

agency allegedly acted outside of its statutory authority and “the party could not 

have brought a timely challenge” to the allegedly unauthorized action. Id. (citing 

Legal Envtl. Assistance Found., Inc. v. EPA, 118 F.3d 1467, 1472-74 (11th Cir. 

1997) (“LEAF”) & NLRB Union v. Fed. Labor Relations Auth., 834 F.2d 191, 194-

97 (D.C. Cir. 1987) (“NLRB”).10 After describing the exception, the Court quickly 

concluded that it did not apply to Alabama’s efforts to challenge the legal status of 

the Poarch Band’s Trust Lands because Alabama was contemporaneously aware of 

the Secretary’s decisions and could have challenged them through a timely APA 

claim, but chose not to do so. PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at 

*9; see also Big Lagoon, 789 F.3d at 954 n.6 (holding that California could not 

rely on the ultra vires/void ab initio exception to the APA’s statute of limitations 

because it “understood the ‘true state of affairs’ concerning the BIA’s decision to 

take the … parcel into trust” more than six years before it sought to litigate the 

issue).  

Like the State in PCI Gaming, Mr. Hildreth was contemporaneously aware 

of the Secretary’s decisions and their legal significance. Shortly after the Secretary 

                                                           
10 This Court’s citation of LEAF and NLRB to explain why the State of Alabama’s 
effort to challenge the Secretary’s decisions was untimely underscores the error of 
Mr. Hildreth’s reliance on those cases to support his argument in this case. 
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formally recognized the Poarch Band and took the first of its lands into trust, Mr. 

Hildreth wrote to the Attorney General of Alabama seeking an advisory opinion as 

to whether the lands were still subject to state and local taxation. See AG Letter, 

App. at 41-42. The Attorney General, citing § 465, correctly informed Mr. Hildreth 

that the Poarch Band’s Trust Lands “will be exempt from taxation in the future.” 

AG Letter, App. at 41. Based on this opinion, Mr. Hildreth properly refrained from 

any efforts to assess the Poarch Band’s trust lands for nearly three decades. See, 

e.g., Order, App. at 170. The only basis for his change in position is the Supreme 

Court’s 2009 Carcieri decision – the decision that this Court just held does not 

open the door for an untimely challenge to the Secretary’s decisions to recognize 

the Poarch Band and take lands into trust on its behalf. See PCI Gaming, --- F.3d at 

----, 2015 WL 5157426 at **8-9. 

Mr. Hildreth’s attempts to distinguish PCI Gaming on this score are 

unavailing. He argues that this case is “in a very different procedural posture” 

because the Poarch Band is the plaintiff rather than the defendant, as it was in PCI 

Gaming. See Appellant’s Br. at 37. Mr. Hildreth offers no hint of why this 

distinction has any legal significance, however. Indeed, the time bar that forecloses 

Mr. Hildreth’s Carcieri-based arguments comes into play only in the context of his 

counterclaims; it has no bearing on the affirmative claims brought by the Poarch 
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Band. And as to those counterclaims, Mr. Hildreth is situated no differently than 

the State in PCI Gaming. 

Mr. Hildreth’s entire “procedural posture” argument is built around a single, 

incomplete quote from PCI Gaming that simply cannot bear the weight placed 

upon it. He recites the Court’s declaration that it was “in no position, given the 

procedural posture of this case, to disturb the Secretary’s long-ago decisions to 

take the lands in question into trust ….” See Appellant’s Br. at 37 (quoting PCI 

Gaming, --- F.3d at ----, 2015 WL 5157426 at *9 (ellipses omitted and emphasis 

added in Appellant’s Br.)). The omitted remainder of the sentence sheds light on 

the nature of the “procedural posture” to which the Court referred, however. Rather 

than declining to revisit the Secretary’s decisions because the State of Alabama 

was the plaintiff, the Court declined “to disturb the Secretary’s long-ago decision 

to take the lands in question into trust—decisions which Alabama could have but 

chose not to challenge at the time.” PCI Gaming, --- F.3d at ----, 2015 WL 

5157426 at *9 (emphasis added). As discussed above, Mr. Hildreth shared the 

State’s contemporaneous awareness of the Secretary’s decisions, and, like the 

State, he declined to challenge those decisions within the APA’s six-year 

limitations period.  

Big Lagoon, the decision that this Court explicitly approved in PCI Gaming, 

is also instructive here. See PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at *8. 
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Like the instant case, Big Lagoon featured a tribal plaintiff taking affirmative 

action to protect rights granted to it by a federal statute. The defendant, the State of 

California, asserted the allegedly improper trust taking of the Rancheria’s lands 

and Carcieri-type arguments as affirmative defenses. See Big Lagoon, 789 F.3d at 

952. The Ninth Circuit briefly noted this fact and was unmoved by it, focusing 

instead on the substance of the State’s contentions and the fact that the State could 

have timely challenged the Secretary’s decisions but failed to do so.11 See id. at 

952, 954, & 954 n.6. The alignment of the parties had no bearing whatsoever on 

the Court’s legal analysis or the outcome of the case. 

The same relevant “procedural posture” in this case is no different than PCI 

Gaming. The controlling legal question in both cases is whether a party can 

presently challenge decades-old land entrustment decisions by the Secretary. PCI 

Gaming answers that question in a clear and controlling fashion. 

5. Mr. Hildreth’s efforts to shift the accrual date of his APA claim 
are unavailing. 

Perhaps recognizing the fatal flaws in his argument that the Secretary’s 

decisions are susceptible to untimely attack on the grounds that they were void ab 

                                                           
11 This approach is sound in any context, but particularly so where the plaintiff is 
an Indian tribe, as federal law provides that a tribe’s initiation of a lawsuit does not 
open the door to counterclaims that would be unavailable as direct actions. Accord 
Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 
(1991) (“[A] tribe does not waive its sovereign immunity from actions that could 
not otherwise be brought against it merely because those actions were pleaded in a 
counterclaim to an action filed by the tribe.”). 
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initio or otherwise, Mr. Hildreth briefly attempts to establish a later accrual date for 

his APA claims that would bring them within the limitations period. His arguments 

are not persuasive. 

First, Mr. Hildreth asserts that his claims are not time barred because he 

“could not have brought a challenge within six years of the trust takings for the 

assessments he intends to pursue here for the years 2009 to present.” Appellant’s 

Br. at 37. This argument is a red herring. Mr. Hildreth’s ability to assess taxes on 

the Poarch Band’s trust lands in any particular year under Alabama law has no 

bearing whatsoever on the accrual of his APA claims against the Secretary for her 

allegedly unlawful decisions to take land into trust for the Tribe. 

Claims against the United States “shall be barred unless the complaint is 

filed within six years after the right of action first accrues.” 28 U.S.C. § 2401(a) 

(emphasis added); see also PCI Gaming, --- F.3d at ---, 2015 WL 5157426 at *9. 

An APA claim “first accrues on the date when all the events have occurred which 

fix the liability of the Government and entitle the claimant to institute an action.” 

Izaak Walton League of Am., Inc. v. Kimbell, 558 F.3d 751, 759 (8th Cir. 2009) 

(internal quotation omitted); see also Ute Distrib. Corp. v. Sec’y of Interior, 584 

F.3d 1275, 1282 (10th Cir. 2009) (quoting Izaak Walton). Or, as this Court put it in 

PCI Gaming, “the statute begins to run when the agency issues the final action that 

gives rise to the claim.” PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at *9; see 
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also Sendra Corp. v. Magaw, 111 F.3d 162, 165 (D.C. Cir. 1997). At the latest, “a 

plaintiff’s claim ‘accrues’ for purposes of § 2401(a) when the plaintiff either knew, 

or in the exercise of reasonable diligence should have known, that he or she had a 

claim.” Izaak Walton, 558 F.3d at 759 (internal quotation and punctuation 

omitted). 

Here, the record shows that the events fixing the United States’ putative 

“liability” to Mr. Hildreth – the Secretary’s land entrustment decisions – occurred 

between 1984 and 1992 and that Mr. Hildreth was aware of those events and their 

legal significance no later than 1986. See Trust Deeds (Supp. App.); AG Letter, 

App. at 41-42. The statute of limitations for Mr. Hildreth to challenge the 

Secretary’s decisions thus had run by 1998 at the absolute latest. See PCI Gaming, 

--- F.3d at ----, 2015 WL 5157426 at *9. 

By essentially asserting that a new right of action under the APA accrues 

each year that he is unable to lawfully assess taxes on the Poarch Band’s Trust 

Lands, Mr. Hildreth presents a variation of a continuing violation or continuing 

claim argument. While this Court has held that these doctrines can toll the statute 

of limitations on a claim against the United States in appropriate circumstances, it 

has also narrowly cabined those circumstances in at least two ways.  

First, “this Court has distinguished between the continuing effects of a 

discrete violation and continuing violations.” Ctr. for Biological Diversity v. 
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Hamilton, 453 F.3d 1331, 1335 (11th Cir. 2006). Where, as here, a plaintiff 

“complains of the continuing effects of … a one-time violation,” the continuing 

violation doctrine does not apply. Id.; see also Izaak Walton, 558 F.3d at 759 

(“[T]o apply the continuing violation theory, new overt acts must be more than the 

unabated inertial consequences of the initial violation.” (internal quotation 

omitted); Ariadne Fin. Servs. Pty. Ltd. v. United States, 133 F.3d 874, 879 (Fed. 

Cir. 1998) (applying the Tucker Act’s identical statute of limitations language and 

holding that “the continuing claims doctrine does not apply to a claim based on a 

single distinct event which has ill effects that continue to accumulate over time”); 

Brown Park Estates-Fairfield Dev. Co. v. United States, 127 F.3d 1449, 1456 (Fed. 

Cir. 1997) (same). Mr. Hildreth does not identify any ongoing series of violations 

by the Secretary; he merely argues that he annually suffers additional harm as a 

result of the Secretary’s decades old land entrustment decisions. His right of action 

to challenge the last of those decisions having “first accrue[d]” more than twenty 

years ago, Mr. Hildreth is time barred from litigating their validity in this case. 

This Court has also “limited the application of the continuing violation 

doctrine to situations in which a reasonably prudent plaintiff would have been 

unable to determine that a violation had occurred.” Ctr. for Biological Diversity, 

453 F.3d at 1335. Accordingly, the doctrine has no application where a plaintiff 

was aware of the allegedly unlawful agency action giving rise to his claim more 
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than six years before filing suit. See id. As discussed supra, Mr. Hildreth had 

actual knowledge in 1986 that the Secretary’s land entrustment decisions rendered 

the Poarch Band’s Trust Lands exempt from state and local taxes . See AG Letter, 

App. at 41. He thus cannot rely on the continuing violation doctrine to mount an 

untimely challenge to the Secretary’s decisions.12 

Finally, in his amended counterclaims and before this Court, Mr. Hildreth 

erroneously contends that his arguments are not time barred due to a June 4, 2012 

letter from Donald Laverdure, then the Acting Assistant Secretary—Indian Affairs. 

See Appellant’s Br. at 38 (citing Laverdure Letter, App. at 44). The Laverdure 

Letter responded to Escambia County Commission Chairman David Stokes’ letter 

inquiring as to whether Carcieri affected the legal status of the Poarch Band’s 

Trust Lands and requesting that the United States take steps to divest itself of title 

to the Trust Lands based on Carcieri. In his response, Acting Assistant Secretary 

Laverdure merely stated that “the land referenced … was acquired in trust by the 

United States in 1984” and that it “is held in trust by the United States for the 

Benefit of the Band.” Laverdure Letter, App. at 44. Mr. Hildreth contends that this 

bare recitation of facts, which could have been gathered from a review of 

                                                           
12 To the extent that Mr. Hildreth alleges, in passing, that the United States’ 
continued holding of title to the Poarch Band’s Trust Lands is agency action 
subject to challenge (see Appellant’s Br. at 38), he again attempts to mount a 
continuing violation challenge. This attempt fails for the reasons described supra. 
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Escambia County property records, constitutes “final agency action” that he has 

timely challenged in his amended counterclaims. Mr. Hildreth is incorrect. 

At best, Chairman Stokes’ letter could be interpreted as a request that 

Interior change its decisions regarding the status of the Poarch Band and its Trust 

Lands. The basis for the request, as the Stokes letter explains, was that the 

Secretary committed a legal error by taking land into trust for the Poarch Band. See 

Stokes Letter, Doc. 16-3 at 2 (Supp. App.) (“Based on the Carcieri ruling, 

however, it would appear that the Secretary had no lawful authority to take such 

action and that the fee-to-trust transfers were illegal and thus void ab initio.”). As 

for the Laverdure letter, Mr. Hildreth concedes that it “evidenced no effort 

undertaken by the Department to analyze whether the Poarch Band was under 

federal jurisdiction in 1934.” Appellant’s Br. at 20. Accordingly, it can be 

construed only as a denial of Chairman Stokes’ request.  

Where an agency declines a request to change its decision based on an 

alleged error of law, its declination is not a new agency action subject to judicial 

review. See, e.g., I.C.C. v. Bhd. of Locomotive Eng’rs, 482 U.S. 270, 278-80 

(1987); Sendra, 111 F.3d at 166; see also Fund for Animals, Inc. v. Bur. of Land 

Mgmt., 460 F.3d 13, 19 (D.C. Cir. 2006) (explaining that courts can review only 

final agency action, a term that “is not so all-encompassing as to authorize us to 

exercise judicial review over everything done by an agency” (internal quotation 
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omitted)). Sendra is particularly instructive on this point. There, the Bureau of 

Alcohol, Tobacco, and Firearms (ATF) issued a decision adverse to Sendra, a gun 

manufacturer, in 1987. At various times in subsequent years, Sendra asked ATF to 

reconsider its decision, and ATF consistently denied those requests. When Sendra 

ultimately filed an APA action in 1994, more than six years after ATF’s initial 

decision, the district court and D.C. Circuit held that the claim was time barred. 

Sendra, 111 F.3d at 166-167. In response to Sendra’s argument that it brought suit 

within six years of the ATF’s last denial letter, the D.C. Circuit reaffirmed that “an 

agency’s denial of a petition, or a request, for reconsideration is not itself subject to 

judicial review if the petition alleges only ‘material error’ in the agency’s original 

decision.” Id. at 166 (citing Locomotive Eng’rs, 482 U.S. at 279).  

Both Chairman Stokes, in his letter, and Mr. Hildreth, in his affirmative 

defenses and counterclaims, contend that the Secretary made a material error by 

taking lands into trust for the Poarch Band despite lacking the statutory authority to 

do so. Under the rule of Sendra and Locomotive Engineers, the Laverdure Letter is 

not subject to judicial review and cannot serve as grounds for Mr. Hildreth to 

challenge the Secretary’s long settled land entrustment decisions. 

Should Mr. Hildreth argue on reply that the Laverdure letter constitutes a 

reopening of agency decision making rather than a mere non-reviewable 

declination, that argument has no merit. “[U]nless the agency clearly states or 
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indicates that it has reopened the matter, its refusal of a request for reconsideration 

will be treated as simply that.” Sendra, 111 F.3d at 167. As Mr. Hildreth concedes, 

the Laverdure Letter evinces no reconsideration or reopening of decision making. 

Appellant’s Br. at 20. Accordingly, it cannot be viewed as anything more than a 

non-reviewable refusal of Chairman Stokes’ request to alter long settled agency 

decisions on the Trust Lands’ legal status. 

C. The district court did not abuse its discretion in balancing the harms 
that a preliminary injunction posed to the parties. 

 
In addition to disputing its analysis of the Poarch Band’s likelihood of 

success on the merits, Mr. Hildreth also incorrectly asserts that the district court 

abused its discretion by concluding that the balance of harms from the preliminary 

injunction weighs in favor of the Poarch Band.13 The standard of review afforded 

to the district court’s balancing of the equities is very deferential. Appellate review 

on this issue is “very narrow. … [J]udgments about … the balancing of equities … 

are the district court’s to make and we will not set them aside unless the district 

court has abused its discretion in making them.” BellSouth Telecomm., Inc. v. 

MCIMetro Access Transmission Servs., LLC, 425 F.3d 964, 968 (11th Cir. 2005) 

(internal quotation and punctuation omitted). Here, the district court properly 

exercised its discretion in finding that the risk of irreparable injury to the Poarch 
                                                           
13 Mr. Hildreth has not contested the district court’s findings that the Poarch Band 
faced irreparable harm if a preliminary injunction did not issue or that the issuance 
of an injunction was in the public interest. See, e.g., Appellant’s Br. at 11. 

Case: 15-13400     Date Filed: 10/21/2015     Page: 51 of 63 



41 

Band’s sovereignty outweighs the risk that Mr. Hildreth’s thirty year delay in 

attempting to assess the Trust Lands will continue for a bit longer. 

 If Mr. Hildreth were allowed to proceed with assessment of property taxes 

and assertion of a lien on the Poarch Band’s Trust Lands under state law, he would 

be exercising state jurisdiction over those lands. State assertion of jurisdiction over 

tribal lands constitutes a substantial, irreparable injury to a tribe. See, e.g., Ute 

Indian Tribe of Uintah & Ouray Reservation v. Utah, 790 F.3d 1000, 1005-07 

(10th Cir. 2015); Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1256 (10th Cir. 

2006) (“[T]he harm to the Wyandotte’s sovereignty and well-being caused by 

permitting the state to continue exercising jurisdiction is quite substantial.”). As the 

Tenth Circuit recently explained in Ute, courts should give substantial weight to 

“the paramount federal policy of ensuring that Indians do not suffer interference” 

with their rights of sovereignty and self-governance. 790 F.3d at 1007. The district 

court showed appropriate respect and sensitivity to the Poarch Band’s interest in 

avoiding Hildreth’s “direct[] assault[] on its sovereign[ty].” Order, App. at 170-

71.14 

                                                           
14 The district court’s opinion is in stark contrast to Mr. Hildreth’s strident, 
disdainful assertion that his exercise of jurisdiction over the Poarch Band’s Trust 
Lands “would do no harm to the Tribe in any practical, concrete sense.” 
Appellant’s Br. at 39; see also id. at 39 (describing injury to tribal sovereignty as 
“theoretical”). 
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As for the risk of harm to Mr. Hildreth, he will suffer no harm whatsoever 

unless he ultimately prevails on the merits. For reasons discussed supra, he will not 

do so. “In this light, [his] claims to injury should an injunction issue shrink to all 

but the vanishing point.” Ute, 790 F.3d at 1007 (internal quotation omitted); see 

also, e.g., 11A Charles A. Wright & Arthur R. Miller, Federal Practice & 

Procedure § 2948.3 (3d ed.) (indicating that an exceptionally high likelihood of 

success on the merits reduces the showing necessary to establish the other 

prerequisites to a preliminary injunction). Because the preliminary injunction 

merely prohibits Mr. Hildreth from doing something that he has no right to do in 

the first place under federal law, it causes him no legitimate harm. 

Even if the Poarch Band’s ultimate success on the merits were in doubt, 

however, the balancing of harms would still favor the Tribe. Although he contends 

that state law requires and federal law allows him to assess the Poarch Band’s 

Trust Lands, Mr. Hildreth has declined to do so for roughly three decades. This 

alone discredits his sudden assertion, after the Poarch Band sought a preliminary 

injunction, that he would be significantly harmed by not being able to immediately 

proceed with an assessment.  

Moreover, any risk of harm that Mr. Hildreth faces as a result of the 

preliminary injunction is entirely of his own making. Mr. Hildreth contends that 

the combined effects of the preliminary injunction and Alabama’s statutory five-
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year look back period may force him to forego assessments for taxes that he says 

should have been assessed more than five years ago. See Appellant’s Br. at 14-15. 

He offers no explanation, however, for his failure to timely assess those taxes. Had 

he performed annual assessments, as he contends he can and must do, the look 

back period would pose no problem during the likely duration of the preliminary 

injunction. Mr. Hildreth should not benefit from an artificial sense of urgency 

resulting from his own delay.15 See Novartis Consumer Health, Inc. v. Johnson & 

Johnson-Merck Consumer Pharms. Co., 290 F.3d 578, 596 (3rd Cir. 2002) (“[T]he 

injury a defendant might suffer if an injunction were imposed may be discounted 

by the fact that the defendant brought the injury upon itself.”); see also Davis v. 

Mineta, 302 F.3d 1104, 1116 (10th Cir. 2002) (indicating that defendants’ “self-

inflicted” financial injury should be discounted in balancing of harms); Bad Ass 

Coffee Co. of Hawaii, Inc. v. JH Nterprises, LLC, 636 F. Supp. 2d 1237, 1251 (D. 

Utah 2009); Dunkin’ Donuts Franchised Rests., LLC v. KEV Enters., Inc., 634 F. 

Supp. 2d 1324, 1336 (M.D. Fla. 2009). Weighing the risk of irreparable injury to 

the Poarch Band’s sovereignty against Mr. Hildreth’s self-inflicted risk of financial 

injury, the district court did not abuse its discretion in finding that the balance of 

harms favored the Tribe and entering a preliminary injunction. 
                                                           
15 Even if one assumes, erroneously, that Mr. Hildreth’s ability to assess the Trust 
Lands changed as a result of Carcieri, the fact remains that he delayed any effort to 
assess the Trust Lands for several additional years after the Supreme Court’s 2009 
decision. 
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D. Mr. Hildreth’s procedural arguments are wholly without merit. 

1. No evidentiary hearing was required. 

Mr. Hildreth briefly argues that the district court committed reversible error 

by declining his request for an evidentiary hearing. Evidentiary hearings are not 

necessary where “material facts are not in dispute, or the disputed facts are not 

material to the preliminary injunction sought.” McDonald’s Corp. v. Robertson, 

147 F.3d 1301, 1313 (11th Cir. 1998) (discussing several cases). Here, while the 

Poarch Band certainly contests Mr. Hildreth’s repeated assertions that it was not 

under federal jurisdiction in 1934, any factual disputes embedded in that 

disagreement are immaterial to the analysis and outcome of the controlling legal 

issues. The relevant legal question is whether Mr. Hildreth presently can challenge 

the Secretary’s decades-old decisions to take land into trust for the Poarch Band 

and her concomitant determination that the Poarch Band is eligible to have land 

taken into trust on its behalf pursuant to § 465. As discussed in detail supra, PCI 

Gaming and the APA’s statute of limitations foreclose any such challenge. 

Because the Secretary’s decisions are not subject to an untimely challenge, any 

factual issues going to the propriety of those decisions is irrelevant to this appeal. 

Accordingly, no evidentiary hearing was required. 
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2. The district court did not err by declining to impose a bond. 
 

 In a footnote on the final page of his brief, Mr. Hildreth calls it “noteworthy” 

that the district court declined to impose an injunction bond on the Poarch Band. 

See Appellant’s Br. at 39 n.5. If Mr. Hildreth intends to imply that this “failure” 

constituted reversible error, he is incorrect. 

 As an initial matter, by raising the argument only “in passing in a footnote,” 

Mr. Hildreth has waived any claim that the non-imposition of a bond constituted 

reversible error. Mock v. Bell Helicopter Textron, Inc., 373 Fed. Appx. 989, 992 

(11th Cir. 2010). Furthermore, Mr. Hildreth failed to request an injunction bond 

from the district court or otherwise raise the issue below, which constitutes a 

separate and sufficient grounds for finding that he has waived this argument. See, 

e.g., Douglas Asphalt Co. v. QORE, Inc., 657 F.3d 1146, 1152 (11th Cir. 2011) (“It 

is well settled that issues not raised in the district court in the first instance are 

forfeited.”); Aoude v. Mobil Oil Corp., 862 F.2d 890, 895-96 (1st Cir. 1988) 

(“Because posting of a bond is not a jurisdictional prerequisite to the validity of a 

preliminary injunction, and because appellant did not raise the matter below, we 

reject the assignment of error as untimely.”). 

 To the extent that the Court is inclined to consider Mr. Hildreth’s footnote at 

all, the district court has wide discretion in determining the amount of an 

injunction bond, including the discretion “to require no security at all.” BellSouth, 
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425 F.3d at 971 (internal quotation omitted). At the absolute most, the district 

court’s decision not to impose an injunction bond would merit remand for 

consideration of that issue; it in no way supports vacatur of the preliminary 

injunction. Accord Reinders Bros., Inc. v. Rain Bird E. Sales Corp., 627 F.2d 44, 

54 (7th Cir. 1980) (affirming preliminary injunction and remanding for district 

court to address appellant’s timely raised request for an injunction bond). 

III. Because this case presents a pure question of law with no controlling 
facts in dispute, this Court should reach the merits in this appeal. 

 
 PCI Gaming and the plain language of § 465 so squarely and directly control 

the outcome of this case that the Court should reach the merits in this appeal. This 

Court has recognized that it can address the merits of a case in an appeal of an 

injunction where “the appeal present[s] pure questions of law,” the disposition of 

which “‘dictates the outcome of the underlying claim.’” Solantic, LLC v. City of 

Neptune Beach, 410 F.3d 1250, 1273 (11th Cir. 2005) (quoting Burk v. Augusta-

Richmond Cnty., 365 F.3d 1247, 1250 (11th Cir. 2004)). In such cases, “resolving 

the legal questions finally will substantially further the interests of judicial 

economy,” as “there is no point in remanding the case for the district court to go 

through the motions of deciding the merits … when [this Court’s] opinion compels 

the result to be reached.” Solantic, 410 F.3d at 1274 (internal quotations omitted). 

 This case fits comfortably within the parameters set forth in Solantic and 

similar opinions, as it presents a pure and straightforward question of law: are the 
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Trust Lands exempt from state and local taxation? Section 465 explicitly provides 

that lands taken into trust by the Secretary pursuant to the IRA “shall be exempt 

from State and local taxation.” 25 U.S.C. § 465. The trust deeds that are part of the 

record in this case and the holding of PCI Gaming definitively establish that the 

Secretary took the Trust Lands into trust for the benefit of the Poarch Band 

pursuant to § 465. See Trust Deeds (included in Supp. App.); PCI Gaming,  --- 

F.3d at ----, 2015 WL 5157426 at *9. Accordingly, the Trust Lands are exempt 

from state and local taxation, and the controlling legal question must be answered 

in the affirmative.   

Mr. Hildreth’s defenses and counterclaims do not present any factual issues 

that are of “controlling relevance” such that they prevent this Court from reaching 

the merits. Solantic, 410 F.3d at 1274 (internal quotation omitted). As discussed 

supra, all of his arguments depend upon his assertion that the Secretary made a 

legal error and exceeded her authority by taking the Trust Lands into trust. This 

assertion presents another pure, straightforward question of law: can Mr. Hildreth 

presently contest the validity of the Secretary’s decades old decisions to take land 

into trust for the Poarch Band pursuant to § 465? PCI Gaming answers this 

question in the negative, holding that challenges to the Secretary’s entrustment 

decisions can be raised only through a timely APA claim. PCI Gaming,  --- F.3d at 

----, 2015 WL 5157426 at **8-9; see also Big Lagoon, 789 F.3d at 952-53. The 

Case: 15-13400     Date Filed: 10/21/2015     Page: 58 of 63 



48 

limitations period for challenging the Secretary’s decisions having long since run, 

as this Court recognized in PCI Gaming, Mr. Hildreth’s attacks on the validity of 

the Secretary’s decisions and the resulting legal status of the Trust Lands are 

foreclosed as a matter of law. See id.; see also infra, Part II.B.  

Mr. Hildreth’s amendment of his responsive pleading to add counterclaims 

against various federal defendants does not alter this analysis. The amended 

counterclaims address only one of the fatal flaws identified in PCI Gaming, which 

held that (1) the State was attempting to mount an improper collateral attack on the 

Secretary’s land entrustment decisions instead of bringing an APA claim and (2) 

amendment to add a direct APA claim “would have been futile” because such a 

claim is time barred. PCI Gaming, --- F.3d at ----, 2015 WL 5157426 at **8-9; see 

also Big Lagoon, 789 F.3d at 954 (“Moreover, even if California had brought an 

APA claim, such an action would be time barred.”). The same statute of limitations 

that rendered amendment of the State’s complaint in PCI Gaming futile is fatal to 

Mr. Hildreth’s amended counterclaims against the federal defendants in this case. 

See id. Accordingly, Mr. Hildreth’s new counterclaims do not affect the district 

court’s well-reasoned analysis of the Poarch Band’s likelihood of success on the 

merits, nor do they prevent this Court from reaching the merits. 

Because the Trust Lands qualify for the tax exemption set forth in § 465 and 

Mr. Hildreth cannot litigate their legal status at this late date, the Poarch Band will 
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succeed on the merits of its tax exemption claim. Accordingly, the interests of 

judicial efficiency militate in favor of this Court’s reaching the merits and holding 

that (1) Mr. Hildreth’s efforts to challenge the legal status of the Poarch Band’s 

Trust Lands are time barred and (2) the Trust Lands are exempt from state and 

local taxation under federal law. 

CONCLUSION 

 Mr. Hildreth has not come remotely close to establishing that the district 

court abused its discretion by entering a preliminary injunction. The plain language 

of the controlling federal statute, this Court’s recent decision in PCI Gaming, and a 

host of other relevant case law all support the district court’s conclusion that the 

Poarch Band is likely to succeed on the merits of its case. The district court 

certainly did not abuse its discretion by determining that the significant, irreparable 

harm that Mr. Hildreth’s assertion of jurisdiction over the Trust Lands would cause 

to the Poarch Band and its sovereignty outweighs the self-inflicted risk of financial 

loss that an erroneously entered injunction would pose to Mr. Hildreth.  

In light of the settled law that controls the ultimate outcome of this case and 

the deferential standard of review owed to the district court’s determinations, the 

Court should uphold the preliminary injunction. Moreover, the interests of judicial 

efficiency militate strongly in favor of this Court’s reaching the merits of the case 

and holding that the Poarch Band’s Trust Lands are exempt from state and local 
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taxation and that Mr. Hildreth’s efforts to challenge the Secretary’s decades old 

land entrustment decisions are time barred. 

Respectfully submitted this 21st day of October, 2015. 
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