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ARGUMENT 

I. Hildreth is likely to succeed on the merits regardless of his ability to 
challenge the validity of the Secretary’s trust acquisitions for the Poarch 
Band. 

 
Hildreth’s defense of his tax jurisdiction in this litigation does not depend on 

his ability to challenge the Secretary’s decisions taking the land at issue (the 

“Poarch Lands”) in trust. Although Hildreth does raise an APA challenge by way 

of counterclaim, his Initial Brief establishes two other independent grounds upon 

which the district court should have denied the Poarch Band’s request for a 

preliminary injunction: (1) the plain language of § 465, see Appellant’s Br. 18-21, 

and (2) the unenforceability of the federal trust, see Appellant’s Br. 21-24. The 

Poarch Band’s responses on these points fail. First, the Poarch Band’s own reading 

of § 465 supports Hildreth’s tax jurisdiction. Second, the Poarch Band fails to 

substantively distinguish settled U.S. Supreme Court precedent instructing that the 

federal trust is unenforceable to bar a tax assessment. 

A. The Poarch Band’s reading of § 465 supports Hildreth’s assertion of 
tax jurisdiction.   

Like Hildreth, the Poarch Band maintains that this case can be resolved by 

the application of § 465’s plain language. See Appellee’s Br. 8. But upon further 

examination, Appellee’s “plain language” argument falls apart.  The Poarch Band 

concedes that the plain language of § 465 exempts lands taken into trust by the 

Secretary “pursuant to the IRA.”  Appellee’s Br. 47.  The Poarch Band also 
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concedes that the Secretary may act pursuant to the IRA “only for Indian tribes that 

were ‘under federal jurisdiction’ in 1934.” Id. at 9 (quoting Carcieri v. Salazar, 

555 U.S. 379, 391 (2009)).  Yet, inconsistently, the Tribe urges the conclusion that 

its 1934 jurisdictional status is irrelevant to this case.  Id. at 22.  In pressing this 

conclusion, the Tribe exposes its real argument—that the statute does not mean 

what it says when it provides that only those lands “acquired pursuant to this Act 

[the IRA] . . . shall be exempt from State and local taxation.”  25 U.S.C. § 465 

(emphasis added).  In denying the relevance of its 1934 status, the Tribe is 

effectively contending that the Poarch Lands are tax-exempt under § 465 even if 

they were acquired in contravention of, rather than pursuant to, the IRA for a tribe 

that was not under federal jurisdiction in 1934.  The Tribe’s effort to sidestep the 

plain meaning of the term “pursuant to” only underscores the fact that the plain 

language of § 465 actually supports Hildreth’s position.  To conclude that the 

applicability of the § 465 tax exemption does not turn upon the Tribe’s 1934 

jurisdictional status requires reading the “pursuant to this Act” language out of the 

statute. Yet that is what the Poarch Band urges this Court to do.  

The Tribe mischaracterizes Hildreth’s plain-language argument as a 

collateral attack on the Secretary’s trust-taking decisions for the Poarch Band.  It is 

not.  It is a straightforward application of the statute upon which the Poarch Band 

relies for its claim to the tax exemption. Congress expressly limited the tax 
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exemption to lands acquired “pursuant to [the IRA],” i.e., for Indian tribes that 

were under federal jurisdiction in 1934.  

Thus, applying the plain language of § 465, it is not, as the Poarch Band 

would have it, the Secretary’s act of taking land into trust that confers tax-exempt 

status, for “[g]overnment officials who act ultra vires cannot, to be sure, create 

their own authority,” Griffin v. Burns, 570 F.2d 1065, 1076 (1st Cir. 1978); rather, 

as expressed by Congress in the IRA, it is a tribe’s 1934 status that determines 

whether land acquired in trust for the tribe is tax-exempt. Consequently, the 

question of taxability of the Poarch Lands cannot be resolved on the ground that 

the United States holds trust title to the Poarch Lands as reflected on the deeds. 

The relevant inquiry is whether title was acquired “pursuant to [the IRA]”—for an 

Indian tribe that was under federal jurisdiction in 1934. The statute, itself, invites 

that inquiry without any limitations period. The question here is: To what lands 

does the tax exemption apply? And the statute’s answer is: to “any lands or rights 

acquired pursuant to [or in compliance with, in accordance with, as authorized by, 

or in carrying out] this Act.” 25 U.S.C. § 465 (emphasis added) (alteration listing 

definitions of “pursuant to,” Black's Law Dictionary 1356 (9th ed. 2009)). As the 

Poarch Band concedes, Carcieri makes clear that a trust acquisition “pursuant to 

[the IRA]” is one carried out for an Indian tribe that was under federal jurisdiction 

in 1934. Therefore, the test of eligibility for the tax exemption is a tribe’s 1934 
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status.  

The Poarch Band’s 1934 status has never been determined by the Secretary; 

it was not examined by the district court; and it is not in the record before this 

Court. Because the burden here is on the Poarch Band to establish its eligibility for 

the statutory tax exemption it claims, the Poarch Band’s reliance on the deeds 

alone is insufficient. Congress declared that the only trust lands exempt from 

taxation under § 465 are those acquired for Indian tribes that were under federal 

jurisdiction in 1934. Because the Secretary has never made this finding, and 

because the Poarch Band failed even to allege that it is such a tribe, the Tribe 

cannot succeed on the merits in this case. 

B.  The Poarch Band failed to substantively distinguish Bailess v. 
Paukune, under which the federal trust is unenforceable to preclude 
taxation of the Poarch Lands. 

 
Hildreth’s Initial Brief demonstrates that in light of Carcieri, there is no 

authority for the United States to continue holding the Poarch Lands in tax-exempt 

federal trust in contravention of the settled precedent of Bailess v. Paukune, 344 

U.S. 171 (1952). This is not a collateral attack on the Secretary’s trust-taking 

decisions; it is an observation that the federal trust at issue is presently “dry and 

passive” and thus unenforceable against Hildreth. In its response, the Poarch Band 

strains unpersuasively to distinguish Bailess, but its efforts are unavailing. 

According to Bailess, the United States’ trust title to land held for Indians is 
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unenforceable to bar state and local taxation—even when the land interest has gone 

untaxed and the trust has gone unchallenged for decades—where the beneficial 

owner of the property interest is not an “Indian” within the meaning of the 

applicable act. That principle is controlling here. As the Supreme Court explained 

in Bailess:     

If [the beneficial owner of the trust property] is not an 
Indian, the United States has no interest of hers in the 
land to protect. True, the United States holds the legal 
title to the land. But ... [i]f she is not within the class 
whom Congress sought to protect, the trust is a dry and 
passive one; there remains only a ministerial act for the 
trustee to perform, namely the [termination of the trust].  
 

Id. at 173. Like the plaintiff in Bailess, the Poarch Band has failed to establish that 

it is and Indian (tribe) “within the class whom Congress sought to protect.” Id. 

Indeed, the Poarch Band concedes that Secretary’s trust authority under the IRA 

extends “only for Indian tribes that were ‘under federal jurisdiction’ in 1934.” 

Appellee’s Br. 9 (quoting Carcieri, 555 U.S. at 391 (2009)). Therefore, the federal 

trust for the Poarch Lands is “dry and passive” and thus unenforceable to preclude 

Hildreth’s assessment of taxes, notwithstanding the deeds reflecting the United 

States’ trust title. 

 The Poarch Band’s efforts to distinguish Bailess are wholly unavailing. First, 

the Poarch Band argues that the plaintiff in Bailess was a “non-Indian,” whereas 

the Poarch Band is a federally recognized Indian tribe. See Appellee’s Br. 26-27. 

Case: 15-13400     Date Filed: 11/16/2015     Page: 8 of 14 



 

6 

This is a distinction without a difference. The Poarch Band’s status as a federally 

recognized Indian tribe is irrelevant for purposes of the IRA’s applicability. See 

Carcieri, 555 U.S. at 395-96. And the ethnicity of the beneficial owner of federal 

trust land is not relevant under the controlling principle laid down in Bailess. The 

Bailess test for the enforceability of a federal trust is not whether the beneficial 

owner really is an Indian, but whether the beneficial owner is, as a matter of law, 

“within the class whom Congress sought to protect.” Having failed to establish that 

it was under federal jurisdiction in 1934, the Poarch Band cannot show that it is 

within the class whom Congress sought to protect through enactment of the IRA. 

 Second, the Poarch Band attempts to distinguish Bailess on the ground that 

the outcome in that case—the Court’s refusal to enforce the tax-exempt trust—

actually furthered the purposes of the Dawes Act at issue there. But the Tribe fails 

to explain how the same outcome would be inconsistent with the express purposes 

of the IRA at issue here. Indeed, the U.S. Supreme Court held, and the Poarch 

Band concedes, that Congress intended the IRA to apply only for the benefit of 

those Indian tribes that were under federal jurisdiction in 1934 when the law was 

enacted. See Carcieri, 555 U.S. at 395. Therefore, this Court’s refusal to enforce 

the federal trust at issue here, where the Tribe has failed to establish 1934 

jurisdictional status, would be entirely consistent with the purposes of the IRA—to 

limit the tax exemption to lands held for tribes that were under federal jursdiciton 
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in 1934.  

  Under Bailess, in order to enforce the federal trust, the burden is on the 

Poarch Band to prove that it is an Indian tribe within this class whom Congress 

sought to protect, which it failed to do. Therefore, the Poarch Band is situated 

indistinguishably from the plaintiff in Bailess: It is in possession of an interest in 

federal trust land that has gone untaxed and unchallenged for decades, yet it is 

unable to enforce the trust against the taxing authority because it is not within the 

class whom Congress sought to protect in providing for the trust. The trust is 

presently dry and passive, and thus unenforceable, regardless of whether Hildreth 

can contest the validity of the Secretary’s initial trust-taking decisions. 

II. Hildreth is likely to succeed on the merits of his challenges to the 
validity of the Secretary’s trust acquisitions for the Poarch Band. 

 
Even though Hildreth’s success in this litigation does not depend on his 

ability to challenge the validity of the federal trust status of the Poarch Lands, he is 

likely to succeed on the merits of his trust challenges, too.  

In his Initial Brief, Hildreth cited settled precedent from this Circuit and 

other jurisdictions supporting his contention that the Secretary’s trust takings for 

the Poarch Band are void ab initio because they exceeded the Secretary’s statutory 

and constitutional authority. See Appellant’s Br. 24-25. This is a substantive 

challenge to agency action. This Court has previously held that such challenges are 

not subject to the APA’s six-year statute of limitations. See Legal Envtl. Assistance 
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Found., Inc. v. EPA, 118 F.3d 1467, 1473 (11th Cir. 1997) (“LEAF”).  

The district court’s decision below, concluding that Hildreth’s defensive 

trust challenges are time-barred, not only contradicts this Court’s precedent in 

LEAF, it also contradicts the district court’s own invocation of that precedent in a 

prior case involving a challenge by the State of Alabama to certain Indian gaming 

regulations promulgated by the Interior Secretary. See Alabama v. United States, 

630 F. Supp. 2d 1320, 1327 n.10 (S.D. Ala. 2008) (citing LEAF, 118 F.3d at 1473) 

(“A substantive challenge to regulations—including allegations, like the State's, 

that the regulations exceed statutory or constitutional authority—can be brought 

outside the statutory period measured from promulgation.”). Neither the court 

below nor the Poarch Band in its response articulates any rational distinction that 

would justify treating Hildreth’s substantive challenge here differently than the 

challenges at issue in LEAF and Alabama v. United States. 

 Contrary to the Poarch Band’s argument in its response brief, this Court’s 

recent decision in Alabama v. PCI Gaming Authority, --- F.3d ----, 2015 WL 

5157426 (Sept. 3, 2015), does not foreclose Hildreth’s substantive challenge to the 

Secretary’s trust takings for the Poarch Band. This Court laid down sound 

precedent in LEAF and should use this case to clarify that PCI Gaming does not 

abandon the well-settled law that substantive challenges to agency action may be 

asserted outside the APA’s statute of limitations. See, e.g., Dunn-McCampbell 
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Royalty Interest, Inc. v. Nat'l Park Serv., 112 F.3d 1283, 1287 (5th Cir. 1997) (“It 

is possible, however, to challenge a regulation after the limitations period has 

expired, provided that the ground for the challenge is that the issuing agency 

exceeded its constitutional or statutory authority.”); Wind River Min. Corp. v. 

United States, 946 F.2d 710, 715 (9th Cir. 1991) (“The government should not be 

permitted to avoid all challenges to its actions, even if ultra vires, simply because 

the agency took the action long before anyone discovered the true state of 

affairs.”). Rather, PCI Gaming should be construed to clarify that it does not upset 

the rule that the six-year limitations period for a challenger’s substantive challenge 

to agency action begins to run after the agency’s rule or decision is actually applied 

against the particular challenger. See Dunn-McCampbell, 112 F.3d at 1287.  

Applying that rule to the present case, the limitations period against Hildreth 

has not yet even begun to run because the trust acquisitions have never been 

affirmatively “applied” to bar Hildreth’s assessment of the Poarch Lands. Hildreth 

has never issued a tax assessment, and neither the Poarch Band nor the Secretary 

has affirmatively contested one. The Poarch Lands have gone untaxed not because 

the Secretary’s decisions to take land into trust for the Poarch Band have been 

“applied” or enforced against Hildreth, but only because Hildreth, in reliance on an 

advisory opinion of the Alabama attorney general, declined to assert his 

jurisdiction until recently. Because his challenge is a substantive one, alleging that 
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the Secretary’s trust-taking decisions exceeded statutory and constitutional 

authority, Hildreth is likely to succeed on the merits of his trust challenge. 

CONCLUSION 

For the above stated reasons, Defendant/Appellant Hildreth requests this 

Court to reverse the district court below. 
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