
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

 
 
MCZ DEVELOPMENT CORP.; 
SHEFFIELD DEVELOPMENT 
PARTNERS, LLC; GOLDEN CANYON 
PARTNERS, LLC; and FLORENCE 
DEVELOPMENT PARTNERS, LLC 
 

Plaintiffs, 
 

-vs.- 
 
DICKINSON WRIGHT, PLLC and 
DENNIS J. WHITTLESEY, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

The Honorable 
Sharon Johnson Coleman 
 
No. 1:13-cv-06395 

 
 

REPLY IN FURTHER SUPPORT OF  
DEFENDANTS’ MOTION TO DISMISS  

 
As anticipated, Plaintiffs1 improperly attempt to amend their Complaint through their 

Opposition (“Opposition” or “Opp.”) to the Motion to Dismiss filed by Dickinson Wright, PLLC 

and Dennis Whittlesey (collectively, “Dickinson Wright” or the “Firm”).  Plaintiffs’ Complaint 

focuses almost exclusively on the Oklahoma Action2 and the district court’s entry of an 

injunction in the Oklahoma Action.  (See, e.g., Compl. ¶¶ 31-35.)  Plaintiffs assert in their 

Complaint, for example, that Dickinson Wright is liable for “[n]egligently providing Plaintiffs 

                                                 
1 Plaintiffs are MCZ Development Corp., Sheffield Development Partners, LLC, Golden Canyon 
Partners, LLC, and Florence Development Partners, LLC.   
2 The State of Oklahoma filed a complaint in the Northern District of Oklahoma on February 8, 
2012 against Florence, the Kialegee Tribal Town, sisters Marcella Giles and Wynema Capps, 
and other tribal entities seeking to enjoin gaming on the Broken Arrow Property.  (Mot. to 
Dismiss at 3, citing Compl. ¶ 31.)  The State alleged that the requisite tribal jurisdiction and 
governmental power over the Broken Arrow Property did not exist, in violation of the Indian 
Gaming Regulatory Act (“IGRA”).  (Id.)   
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with repeated assurances that the State of Oklahoma would be unsuccessful in its lawsuit seeking 

to enjoin the development, construction and operation of the gaming facility.” (Compl. ¶ 39(h).)  

We now know that the State of Oklahoma was indeed unsuccessful in the Tenth Circuit, and the 

State’s complaint has been dismissed with prejudice.3  Plaintiffs nevertheless persist in pursuing 

their Complaint.  

For more than seventeen months, from November 2013 through the April 2015 status 

hearing, Plaintiffs asked this Court to stay this litigation pending the Tenth Circuit’s ruling on the 

injunction entered by the district court in the Oklahoma Action.  Now that the injunction has 

been vacated and the Oklahoma Action has been dismissed with prejudice, Plaintiffs attempt to 

distance themselves from the underlying case in an apparent attempt to avoid dismissal of their 

malpractice action, going so far as to assert that “there is no underlying case necessary to 

determine whether Plaintiffs have been damaged.”  (Opp. at 7.)   

Despite the fact that Plaintiffs make almost no mention in their Complaint of the May 25, 

2012 letter issued by the former Chairwoman of the National Indian Gaming Commission 

(“NIGC”), Tracie Stevens, (the “NIGC Letter”) – saying only, “[o]n May 25, 2012, the NIGC 

issued a memorandum concluding that the requisite tribal jurisdiction of the gaming site does not 

exist” (Compl. ¶ 33) – Plaintiffs now ask this Court to take “judicial notice” of the NICG Letter 

and use it as the basis for denying the Motion to Dismiss.  (Opp. at 4 n.2.)   

At bottom, Plaintiffs allege in their Complaint and argue in their Opposition that 

Dickinson Wright negligently advised them that:  (1) Class II and Class III gaming could be 

conducted on the subject property, (2) a negative decision on jurisdiction would not prevent the 

                                                 
3 For purposes of this Motion to Dismiss, Dickinson Wright accepts as true all of Plaintiffs’ 
factual allegations in the Complaint.  Maum Meditation House of Truth v. Lake Cnty., Ill., No. 
13-CV-3794, 2014 WL 3514989, at *2 (N.D. Ill. July 16, 2014) (Coleman, J.).  Notwithstanding, 
many of the allegations in Plaintiffs’ Complaint, including this one, are simply false.     
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casino from opening and operating, and (3) the necessary jurisdiction to conduct gaming on the 

Broken Arrow site existed.  (See Opp. at 4, 5, 6, 9; Compl. ¶¶ 23, 24, 28, 39.)  According to 

Plaintiffs, they were damaged by this allegedly negligent advice and seek to hold Dickinson 

Wright liable, to the tune of millions of dollars they allegedly spent developing the casino at the 

Broken Arrow site.  (Opp. at 7.)   

Regardless of whether Plaintiffs’ claims are based on the Oklahoma Action or the NIGC 

Letter, Plaintiffs fail to state a claim upon which relief may be granted.  As we demonstrate 

below, Plaintiffs’ Complaint should be dismissed because: (1) as a matter of law, the Tribal 

Defendants were permitted to conduct gaming as soon as the gaming license issued; (2) 

Dickinson Wright’s alleged advice that a negative decision on jurisdiction would not prevent the 

casino from opening or commencing gaming was correct as a matter of law; (3) whether the 

necessary jurisdiction to conduct gaming on the Broken Arrow site exists is an open question 

that is not outcome determinative of Plaintiffs claims because Dickinson Wright’s alleged advice 

is subject to judgmental immunity; and (4) Plaintiffs have not sufficiently pled – and cannot 

plead or prove – damages.4 

1. As A Matter Of Law, The Tribal Defendants Were Permitted To Conduct 
Gaming As Soon As The License Issued. 

In their Opposition (at 5), Plaintiffs contend that the NIGC’s letter “prohibits the 

operation of a casino on the site” and that “Defendants were wrong” to tell Plaintiffs that they 

                                                 
4 Under the circumstances, dismissal with prejudice is appropriate.  Dickinson Wright asked 
Plaintiffs to voluntarily dismiss their Complaint in light of the Tenth Circuit decision in an effort 
to save the parties’ and the Court’s time and resources. (Joint Status Rpt. ¶ 5, Apr. 10, 2015.)  
Plaintiffs declined to dismiss or amend their Complaint. (Id.) Dickinson Wright should not be 
forced to expend additional resources on another motion to dismiss that could have been 
avoided.  Dardai v. Cook Cnty., No. 96 C 1526, 1999 WL 46906, at *5 (N.D. Ill. Jan. 28, 1999) 
(Nordberg J.) (dismissing plaintiff’s § 1983 claim with prejudice because, though plaintiff 
acknowledged that § 1983 claims could not be based on Title VII violations, plaintiff failed to 
amend his complaint to exclude Title VII as a ground for such claims).   
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could commence gaming.  Prior to the May 2012 issuance of the NIGC Letter, Plaintiffs went 

through the process of obtaining the proper legal and regulatory approvals for pursuing gaming 

at the Broken Arrow Property.  (See Compl. ¶¶ 18, 21; Mot. to Dismiss at 11-12.)  Also prior to 

the issuance of the NIGC Letter, the Tribe issued a gaming license on August 17, 2011.  (Compl. 

¶ 23.)  The Tribe’s issuance of the gaming license was the prerequisite for commencing gaming 

on the subject property, as Dickinson Wright stated in its September 22, 2011 opinion letter.  

(Compl. ¶ 24.)  Contrary to Plaintiffs’ contention and as Dickinson Wright explained  in its 

Motion to Dismiss (at 11-12), once the gaming license issued, as a matter of law, the Tribal 

Defendants were free to commence gaming.  25 U.S.C. §§ 2710; see also Oklahoma v. Hobia, 

775 F.3d 1204, 1210 (10th Cir. 2014).  Plaintiffs’ simply cannot maintain a claim for legal 

malpractice based on advice that was correct.  See Merrilees v. Merrilees, 998 N.E.2d 147, 164, 

2013 IL App (1st) 121897, ¶ 57.   

2. Dickinson Wright’s Alleged Advice That A Negative Decision On Jurisdiction 
Would Not Prevent The Casino From Opening Or Commencing Gaming Was 
Correct As A Matter Of Law.  

Plaintiffs claim they were damaged by the NIGC letter because it “in effect” prohibits 

them from opening and operating the casino.  (Opp. at 4.)  As a matter of law, this is incorrect.  

As explained in the Motion to Dismiss (at 11-12), the NIGC Letter does not and cannot prevent 

Plaintiffs from opening the casino and commencing gaming.  See 25 U.S.C. §§ 2710, 2713.  The 

Tenth Circuit acknowledged as much in its opinion in the Oklahoma Action, stating that the 

NIGC Letter did not render the State of Oklahoma’s request for an injunction moot because, 

“[a]fter carefully examining the chairwoman’s letter to the Tribe, we are not persuaded that it 

necessarily prevented the wrongful behavior alleged by the State in its complaint from 

occurring.”   Hobia, 775 F.3d at 1210 (emphasis supplied).  The court explained that the NIGC 

Letter could not stop the opening of the casino and the commencement of gaming because it “did 
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not constitute ‘final agency action’ under IGRA” but rather “anticipated the possibility of future 

agency action . . .”  Id.   

The NIGC is not required to make a land status determination, nor does it approve 

gaming facility licenses.  N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 747 (9th Cir. 

2009); Bd. of Comm’rs of Cherokee Cnty., Kan. v. Jewel, 956 F. Supp. 2d 116, 123-24 (D.D.C. 

2013).  Although the NIGC may issue a land status determination, including opining on whether 

jurisdiction over the subject property exists, any land determination by the NIGC is purely 

discretionary and is not binding.  Id at 125.  As the Tenth Circuit noted, the NIGC does not have 

jurisdiction to stop a duly licensed gaming facility from commencing gaming.  Hobia, 775 F.3d 

at 1210; 25 U.S.C. § 2713(b).  Thus, as a matter of law, the NIGC Letter does not prevent 

Plaintiffs from opening the casino and commencing gaming.   

Because it is not a breach of a legal duty to provide correct advice, Plaintiffs cannot 

maintain a malpractice claim based on Dickinson Wright’s alleged advice regarding a potentially 

negative decision on jurisdiction.  See Merrilees, 998 N.E.2d at 164, 2013 IL App (1st) 121897, 

at ¶ 57.   

3. Whether The Necessary Jurisdiction To Conduct Gaming On The Broken 
Arrow Site Exists Is An Open Question That Is Not Outcome Determinative Of 
Plaintiffs’ Claims Because Dickinson Wright’s Alleged Advice Is Subject To 
Judgmental Immunity.   

(a) There has not been a final determination regarding whether the necessary 
jurisdiction to conduct gaming exists on the Broken Arrow site.  

It is a tribe’s duty, in the first instance, to determine if the requisite jurisdiction exists, as 

a tribe – not the NIGC – issues a gaming license.  25 U.S.C. § 2710; 25 C.F.R. 559.  Here, the 

Tribe issued a gaming license in August 2011, apparently believing the requisite jurisdiction 

existed.  (See Compl. ¶ 23.)  Although the NIGC has the ability to make a land status 

determination, as noted above, the NIGC does not have “an enforceable duty to determine 
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whether a site is gaming-eligible” – i.e., whether the tribe has the necessary jurisdiction – “when 

it learns that a tribe intends to construct a gaming facility there.”  Jewel, 956 F. Supp. 2d at 124.  

After gaming commences, the NIGC has the power to issue a temporary closure order if it 

determines the site is not gaming-eligible, but it is not required to take these actions.  25 U.S.C. § 

2713(b); Jewel, 956 F. Supp. 2d at 124. 

Contrary to Plaintiffs’ suggestion (at 4-5), the NIGC Letter is not binding and is not the 

final word on jurisdiction for gaming on the Broken Arrow property, which had not commenced 

at the time the NIGC Letter was issued.  Likewise, there is no binding judicial finding or final 

agency action determining the requisite jurisdiction does not exist.  Hobia, 775 F.3d at 1210.  

Thus, Plaintiffs’ contention that Dickinson Wright breached a duty by wrongly telling Plaintiffs 

“that the necessary jurisdiction existed” does not support a claim for legal malpractice.   

(b) Dickinson Wright’s alleged advice is subject to judgmental immunity.  
 

 In its Motion to Dismiss, Dickinson Wright explained that the alleged advice regarding 

the State’s legal challenge and the potential success of that challenge was a judgment call that 

cannot form the basis of a malpractice claim.  (See Mot. to Dismiss at 7.)  Even if the Firm’s 

advice on the necessary jurisdiction was incorrect, “Illinois adheres to the rule that an attorney is 

not liable to his client for errors in judgment, but only for failing to exercise a reasonable degree 

of care and skill, notwithstanding that the exercise of that judgment may have led to an 

unfavorable result for the client.”  Goldstein v. Lustig, 507 N.E.2d 164, 168-69, 154 Ill. App. 3d 

595, 600 (1st Dist. 1987).  Plaintiffs contend  that dismissal based on judgmental  immunity is 

improper because the question of whether an attorney breached his duty “usually cannot be 

decided as a matter of law” and Dickinson Wright did not present any facts “establishing the 
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underlying law or legal principle they claim was unsettled which would give rise to judgmental 

immunity.”  (Opp. at 8.)   

In the first instance, the question of jurisdiction as it applies to this case was not settled 

and therefore Dickinson Wright’s advice in that regard cannot form the basis of a malpractice 

case in connection with the Oklahoma Case or the NIGC Letter.  In their efforts to establish 

jurisdiction, the Tribal Defendants asserted in the district court that they had shared jurisdiction 

with the Muscogee Creek Nation over the Broken Arrow property because they were shared 

successors to the Creek Nation.  Oklahoma v. Hobia, No. 12-CV-054-GKF-TLW, 2012 WL 

2995044, at *15 (N.D. Ill. July 20, 2012).  The district court expressly recognized that this was 

unsettled law:  “the question of shared jurisdiction of restricted Indian allotments appears to be 

an issue of first impression.” Id. at *16. 

“[A]ttorneys cannot always determine future courses of action by precise mathematical 

equations” and a client’s “[c]riticism in hindsight of one of many courses of action is not 

probative of negligence.”  Goldstein, 507 N.E.2d at 168, 154 Ill. App. 3d at 600.  Contrary to 

Plaintiffs’ contention, the doctrine of judgmental immunity was created to protect attorneys who 

find themselves in the shoes of Dickinson Wright:  having acted in good faith, attorneys should 

not have to face allegations that they are liable “for being in error as to a question of law on 

which reasonable doubt may be entertained by well-informed lawyers.”  Nelson v. Quarles 

Brady, 1997 N.E.2d 872, 883 n.3, 2013 IL App (1st) 123122, ¶ 35 n.3 (citing Biomet Inc. v. 

Finnegan Henderson LLP, 967 A.2d 662, 668 (D.C. 2009)).  Although the issue of whether an 

attorney breached his duty generally is a question of fact, as Plaintiffs recognize, the “unsettled 

law” exception is just that – an exception to the general rule that applies when the law is 

unsettled.  See, e.g., Biomet, 967 A.2d at 668.  
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Furthermore, contrary to Plaintiffs’ claims (Opp. at 9) that the Firm is liable for failing to 

“warn Plaintiffs of the possibility of an injunction being entered” and failing to “advise[] 

Plaintiffs to suspend development [of the casino] until issues with the State were resolved,” 

Dickinson Wright cannot be liable for failing to warn Plaintiffs about a cause of action that did 

not exist.  See Merrilees, 998 N.E.2d 147, 164, 2013 IL App (1st) 121897, ¶ 57.  The Tenth 

Circuit concluded that Oklahoma had “no statutory right of action” to bring the suit in the first 

place.  Hobia, 775 F.3d at 1213. 

But even if the Supreme Court reverses the Tenth Circuit decision, Dickinson Wright 

cannot be liable for Plaintiffs’ alleged injury in connection with the Oklahoma Action.  

Assuming for argument’s sake that the Supreme Court reinstates the injunction (a tenuous 

assumption that cannot form the basis of a malpractice claim), there would still be a significant 

disagreement among the federal courts.  Where a lawyer’s interpretation of an unsettled point of 

law is reasonable, the lawyer’s decision is not actionable as a matter of law.  See, e.g., Nelson, 

997 N.E.2d at 882-83, 2013 IL App (1st) 123122, ¶ 35; Biomet, 967 A.2d at 668.  “Essentially, 

the judgmental immunity doctrine provides that an informed professional judgment made with 

reasonable care and skill cannot be the basis of a legal malpractice claim.”  Nelson, 997 N.E.2d 

at 883, 2013 IL App (1st) 123122, ¶ 36 (quoting Biomet Inc., 967 A.2d at 666) (emphasis in 

original).  Given that the Tenth Circuit agreed, Dickinson Wright’s alleged advice was 

undeniably reasonable and Plaintiffs cannot state a claim for legal malpractice based on that 

advice, as a matter of law.   

4. Plaintiffs Have Not Sufficiently Pled – And Cannot Plead Or Prove – Damages. 

In their Opposition, Plaintiffs contend that they suffered damages: (a) in the amount of 

the “substantial interest” that accrued “during the nineteen months the injunction was in effect,” 
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and potentially more if the Supreme Court reinstates the injunction (Opp. at 8-9); and (b) 

“millions of dollars” in damages in connection with developing the casino, as a result of the 

NIGC Letter that was issued in May 2012 (Opp. at 7).   

(a) Plaintiffs have not suffered any damages attributable to Dickinson Wright as 
a result of the Oklahoma Action. 

According to Plaintiffs, even if the Supreme Court does not reverse the Tenth Circuit, 

they have been damaged as a result of the Firm’s “improper advice pertaining to the State of 

Oklahoma’s ability to seek and secure an injunction.”  (Opp. at 9.)  Plaintiffs contend that they 

have been damaged by the Firm’s failure to warn them of the possibility that an injunction could 

be entered and, after the State filed suit, advised Plaintiffs that the court would not enter an 

injunction.  (Id.)  More specifically, Plaintiffs assert that the Firm advised them “there could not 

be any legal challenge to the license by a non-tribal party” (Compl. ¶25) and that the Firm failed 

to advise them that the State of Oklahoma “could take legal actions to stop the development and 

construction” of the casino (Compl. ¶ 30).   

Contrary to Plaintiffs’ contentions, Dickinson Wright did not have a duty to advise them 

about a cause of action that does not exist.  See Merrilees, 998 N.E.2d 147, 164, 2013 IL App 

(1st) 121897, ¶ 57 (citations omitted).  The Tenth Circuit determined that the State of Oklahoma 

had “no statutory right of action” to bring the suit in the first place.  Hobia, 775 F.3d at 1213.  To 

prove they have suffered an actionable injury, Plaintiffs must “essentially prove a case within a 

case” – i.e., that but for the Firm’s allegedly negligent advice, Plaintiffs would have been 

successful in the underlying suit.  Multiut Corp. v. Greenberg Traurig, LLP, No. 10 C 3238, 

2011 WL 4431021, at *2 (N.D. Ill. Sept. 22, 2011) (citing Orzel v. Szewczyk, 908 N.E.2d 569, 

576, 391 Ill. App. 3d 283, 290 (1st Dist. 2009)).  Plaintiffs’ problem here is twofold.   
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First, Plaintiffs’ damages, if any, were caused by the district court’s misapplication of the 

law – not Dickinson Wright’s alleged advice.  The Tenth Circuit found that the district court got 

it wrong, as the State of Oklahoma did not have the ability to bring the suit in the first place.  The 

district court’s misapplication of the law is an intervening cause that negates any potential claim 

that Dickinson Wright proximately caused Plaintiffs’ alleged damages.  See Huang v. Brenson, 7 

N.E.3d 729, 737, 2014 IL App (1st) 123231, ¶ 34.  Second, Plaintiffs prevailed in the Oklahoma 

Action.  There can be no cause of action for malpractice unless the lawyer’s negligence resulted 

in the loss of an underlying cause of action or a meritorious defense.  See, e.g., Kirkland & Ellis 

v. CMI Corp., No. 95 C 7457, 1996 WL 559951, at *6 (N.D. Ill. Sept. 30, 1996); Tri-G, Inc. v. 

Burke, Bosselman & Weaver, 856 N.E.2d 389, 395, 222 Ill. 2d 218,226 (2006).  Thus, Plaintiffs’ 

contention that Dickinson Wright breached its duty and proximately caused their alleged 

damages is meritless.   

(b) Plaintiffs have not suffered any damages, let alone damage attributable to 
Dickinson Wright, as a result of the NIGC Letter. 

Plaintiffs essentially seek to hold Dickinson Wright liable for the costs of developing a 

casino that Plaintiffs may ultimately operate without issue.  (Opp. at 7.)  According to Plaintiffs, 

there is no reason to obtain a “final agency action” prohibiting them from operating the casino 

because obtaining a final agency action on the jurisdictional issue would require them to “invest 

additional millions of dollars . . . just to confirm they have been damaged.”  (Opp. at 6.)  This 

argument entirely misses the point: Plaintiffs may not even have any damages, let alone damages 

that were proximately caused by Dickinson Wright.    

If, for example, Plaintiffs decide to open the casino on the Broken Arrow property – 

which they are legally permitted to do – and the NIGC, under new leadership, determines there is 

jurisdiction or otherwise decides not to act on its three-year-old letter, Plaintiffs would not be 
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damaged.  Even if the NIGC issued a temporary closure order, but the Commission voted not to 

make it permanent, Plaintiffs would not be damaged.  And even if the NIGC and the full 

Commission found against Plaintiffs, a federal court could reverse their decision and Plaintiffs 

would not be damaged.  The point is that at this time, even assuming Plaintiffs properly pled this 

issue (they did not), we have no idea if Plaintiffs will ultimately suffer any damages as a result of 

the NIGC Letter.  And regardless, for the reasons explained above and in its Motion to Dismiss 

(at 7), Dickinson Wright cannot be liable for advice regarding jurisdiction because this is an 

issue of unsettled law for which Dickinson Wright’s advice was, at worst, an error in judgment.  

See, e.g., O’Brien & Associates, P.C. v. Thompson, Inc., 653 N.E.2d 956, 961-62, 274 Ill. App. 

3d 472, 480 (2d Dist. 1995).  

Conclusion 

For the reasons set forth above and in Dickinson Wright’s Motion to Dismiss, this Court 

should dismiss Plaintiffs’ Complaint with prejudice. 

 

Dated: June 22, 2015    Respectfully Submitted, 

DICKINSON WRIGHT, PLLC AND  
DENNIS J. WHITTLESEY 

 
/s/ Anne P. Ray  

  
Jeffrey D. Colman 
jcolman@jenner.com 
Anne P. Ray 
aray@jenner.com 
Ashley R. Waddell Tingstad 
atingstad@jenner.com 
JENNER & BLOCK LLP 
353 North Clark Street 
Chicago, Illinois 60654 
(312) 222-9350 
Counsel for Defendants 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on June 22, 2015, I electronically filed the foregoing Reply In 

Further Support of Defendants’ Motion to Dismiss using the Court’s CM/ECF system, which 
sent notification of such filing to all attorneys of record in this matter. 

 

 
By:  /s/ Ashley R. Waddell Tingstad__ 
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