
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

 
 
MCZ DEVELOPMENT CORP.; 
SHEFFIELD DEVELOPMENT 
PARTNERS, LLC; GOLDEN CANYON 
PARTNERS, LLC; and FLORENCE 
DEVELOPMENT PARTNERS, LLC 
 

Plaintiffs, 
 

-vs.- 
 
DICKINSON WRIGHT, PLLC and 
DENNIS J. WHITTLESEY, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

The Honorable 
Sharon Johnson Coleman 
 
No. 1:13-cv-06395 

 
 

MEMORANDUM IN SUPPORT OF  
DEFENDANTS’ MOTION TO DISMISS 

Plaintiffs’1 legal malpractice against Dickinson Wright, PLLC and Dennis J. Whittlesey 

(collectively, “Dickinson Wright” or “the Firm”) should be dismissed with prejudice because, as 

a matter of law, Plaintiffs’ claims are baseless.  Plaintiffs assert essentially that the Firm 

provided negligent legal advice by telling Plaintiffs they followed the appropriate procedures in 

attempting to open an Indian gaming casino in Broken Arrow, Oklahoma (the “Casino Project”) 

and that efforts by the State of Oklahoma to thwart the opening of the Casino Project were 

legally flawed.  After the State of Oklahoma filed a complaint in federal court in the Northern 

District of Oklahoma (the “Oklahoma Action”), the federal district court issued an injunction and 

                                                 

1 Plaintiffs are MCZ Development Corp. (“MCZ”); Sheffield Development Partners, LLC 
(“Sheffield”); Golden Canyon Partners, LLC (“Golden Canyon”); and Florence Development 
Partners, LLC (“Florence”).  Florence is an LLC owned by Golden Canyon and the Sisters.  
(Compl. ¶ 7.)  Golden Canyon is owned by Sheffield and Obadiah Development Partners.  (Id. ¶ 
5.)  Sheffield is a partnership between James Haft and Michael Lerner, who are also shareholders 
of MCZ.  (Id. ¶ 3.)   
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enjoined operation of the Casino Project before it commenced. The Tenth Circuit, however, 

reversed the district court’s holding and, on remand, the Oklahoma district court vacated the 

injunction and dismissed the case with prejudice on December 31, 2014.  Plaintiffs therefore 

have been vindicated in the Oklahoma Action and their Complaint against the Firm should be 

dismissed pursuant Rule 12(b)(6) because it fails to state a claim.   

In Part I of this brief, we set forth appropriate background information based on the 

Oklahoma Action and the facts alleged in the Complaint.2  In Part II, we demonstrate that 

Plaintiffs are wrong as a matter of law  in asserting that the Firm negligently advised them that 

the State of Oklahoma would be unsuccessful in its efforts to stop the Casino Project.  The Tenth 

Circuit’s decision shows that the Firm’s advice was correct.  Oklahoma had no legitimate claim, 

and the Tenth Circuit said so.  In Part III, we show that Plaintiffs’ additional argument – 

apparently based on a letter from the National Indian Gaming Commission (“NIGC”) – does not 

save their Complaint. 

I. BACKGROUND FACTS 

 The underlying case on which this malpractice action is predicated involves the complex 

intersection between federal, state, and tribal law.  The Oklahoma Indian Welfare Act (“OIWA”) 

established particular laws and practices for Indian lands in Oklahoma, and the Kialegee Tribal 

Town (the “Tribe”) is federally recognized and organized under the OIWA.  Oklahoma v. Hobia, 

775 F.3d 1204, 1206 (10th Cir. 2014).  The Tribe does not have a reservation, but is 

                                                 
2 Plaintiffs’ factual allegations are accepted as true solely for purposes of this motion to dismiss.  
See, e.g.,  Brown v. City of Chicago, No. 12-CV-2921, 2013 WL 1901631, at *1 (N.D. Ill. May 
7, 2013) (Coleman, J.) (citing Erickson v. Pardus, 551 U.S. 89, 94 (2007)).  In addition to the 
allegations in the Complaint and any attachments thereto, the Court may take judicial notice of 
the district court and Tenth Circuit decisions, as they are “documents contained in the public 
record.”  See, e.g.,  Brown, 2013 WL 1901631, at *1 (citing Menominee Indian Tribe v. 
Thompson, 161 F.3d 449, 456 (7th Cir.1998)).   
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headquartered in Wetumka, Oklahoma, which is approximately 70 miles south of the Broken 

Arrow Property.  Id. at 1206-07.  The Tribe has a tribal-state gaming compact with the State of 

Oklahoma.  Id. at 1207.  The Broken Arrow Property was originally allotted to Tyler Burgess 

pursuant to the Dawes Act, and is currently owned by his descendents, two Indian sisters, 

Marcella Giles and Wynema Capps (“the Sisters”), as tenants in common, subject to federal 

restraints.  Id.  Plaintiffs – specifically Florence – along with the Tribe and the Sisters developed 

the Casino Project on the Broken Arrow Property.  Id. at 1208. 

On December 1, 2009, MCZ retained Dickinson Wright to provide legal advice relating 

to the Casino Project.  (Compl. ¶ 15.)  The representation included providing legal advice on the 

legal and regulatory requirements for gaming on the Broken Arrow Property, meeting with 

regulators, and pursuing approval of the Casino Project.  (Id. ¶ 18.)  According to Plaintiffs, the 

Firm advised them that any issues that might preclude the Casino Project from successfully 

moving forward would be resolved in Plaintiffs’ favor and that even a legal challenge in court 

would not be successful.  (Id. ¶¶ 22, 36, 39(h).)  On August 17, 2011, the Tribe issued a gaming 

license to Florence, and the Firm “advised Plaintiffs that Florence had the right to conduct Class 

II and Class III gaming at the [Casino] Project without any further governmental approvals or 

permits.”  (Id. ¶¶ 23-24.)   

On February 8, 2012, the State of Oklahoma filed a complaint in federal court in the 

Northern District of Oklahoma against Florence, the Tribe, the Sisters, and others (collectively, 

the “Tribal Defendants”) seeking to enjoin gaming on the Broken Arrow Property.  (Compl. ¶ 

31.)  The State alleged that the requisite tribal jurisdiction and governmental power over the 

Broken Arrow Property did not exist, in violation of the IGRA.  (Id.)  On May 18, 2012 (oral) 

and July 20, 2012 (written), the district court granted the State’s motion for a preliminary 

Case: 1:13-cv-06395 Document #: 37 Filed: 05/11/15 Page 3 of 15 PageID #:73



 

4 
 

injunction and enjoined the Tribal Defendants from operating a gaming facility on the Broken 

Arrow Property.  (Id. ¶¶ 32, 34.)   

 On May 25, 2012, then-Chairwoman of the NIGC, Tracie Stevens, sent a letter and 

attached legal memorandum (the “NIGC Letter”) to Tiger Hobia, Town King of the Tribe, 

opining that “the requisite tribal jurisdiction over the gaming site does not exist.”  (Compl. ¶ 33.)  

The Tribal Defendants appealed the district court’s order entering the preliminary 

injunction.  On September 5, 2013, the Tenth Circuit abated the appeal pending the decision of 

the United States Supreme Court in Michigan v. Bay Mills Indian Community.  The very next 

day, Plaintiffs filed this malpractice action, and immediately sought a stay pending resolution of 

the underlying proceedings, suggesting that resolution of those proceedings in Plaintiffs’ favor 

would impact resolution of the instant case.  (Joint Mot. for Stay ¶ 6, Nov. 25, 2013.)  With the 

agreement of the Firm, this Court stayed the instant case on November 25, 2013 pending the 

outcome of the Tenth Circuit appeal.   

The Supreme Court issued the Bay Mills opinion on May 27, 2014, and on November 10, 

2014, the Tenth Circuit held – in reliance on Bay Mills – that the State of Oklahoma failed to 

state a claim for relief.  Consequently, the Tenth Circuit reversed the Oklahoma district court’s 

decision and remanded with instructions to vacate the preliminary injunction and to dismiss the 

State of Oklahoma’s complaint with prejudice.  Hobia, 775 F.3d at 1214.  The mandate from the 

Tenth Circuit issued on December 30, 2014, and the district court vacated the preliminary 

injunction and dismissed Oklahoma’s complaint with prejudice on December 31, 2014.  (N.D. 

Okla. Dkt. Nos. 177-79.)  The State of Oklahoma filed a petition for certiorari on March 25, 

2015 but did not move to stay the mandate pending resolution of the petition pursuant to Federal 
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Rule of Appellate Procedure 41(d)(2)(A).  (See 10th Cir. Dkt.; N.D. Okla. Dkt.)  Thus, there 

remains no viable underlying case. 

II. PLAINTIFFS’ COMPLAINT, BASED ON THE OKLAHOMA CASE, SHOULD 
BE DISMISSED UNDER RULE 12(B)(6) FOR FAILURE TO STATE A CLAIM.   

“To survive a motion to dismiss under Rule 12(b)(6), a complaint must contain sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its face.”  Maum 

Meditation House of Truth v. Lake Cnty., Ill., No. 13-CV-3794, 2014 WL 3514989, at *2 (N.D. 

Ill. July 16, 2014) (Coleman, J.) (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) and Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)) (internal quotations omitted).  Because Plaintiffs 

allege no plausible facts entitling them to relief, the Complaint should be dismissed. 

To state a claim for professional negligence, a plaintiff must plead and prove: (1) the 

existence of an attorney-client relationship that establishes a duty on the part of the attorney, (2) 

a negligent act or omission constituting a breach of that duty, (3) proximate cause establishing 

that “but for” the attorney’s negligence, the plaintiff would have prevailed in the underlying 

action; and (4) actual damages.  Lucey v. Law Offices of Pretzel & Stouffer, 703 N.E.2d 473, 476, 

301 Ill. App. 3d 349, 353 (1st Dist. 1998).  To prove that they have suffered an actionable injury, 

Plaintiff must “essentially prove a case within a case.”  Multiut Corp. v. Greenberg Traurig, 

LLP, No. 10 C 3238, 2011 WL 4431021, at *2 (N.D. Ill. Sept. 22, 2011) (citing Orzel v. 

Szewczyk, 908 N.E.2d 569, 576, 391 Ill. App. 3d 283, 290 (1st Dist. 2009)); see also 

Grochocinski v. Mayer Brown Rowe & Maw LLP, No. 06 C 5486, 2010 WL 1407256, at *14 

(N.D. Ill. Mar. 31, 2010).  Here, because Plaintiffs fully prevailed in the Oklahoma Action, their 

contentions that the Firm breached its duty and proximately caused damages are implausible.   
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A. Plaintiffs Make No Plausible Allegation that the Firm Breached Any Duty. 

Plaintiffs complain that Dickinson Wright negligently advised them that they could open 

and operate a casino on the Broken Arrow Property, which, Plaintiffs’ theory goes, resulted in a 

legal challenge by the State of Oklahoma and entry of a preliminary injunction.  According to 

Plaintiffs, the Firm failed to advise them “of the potential legal actions that could be taken to 

block the development, construction and/or operation of the gaming facility,” negligently 

advised them “that nothing more was required for the Attorney General to conclude that the 

appropriate tribal jurisdiction existed,” and failed “to adequately advise Plaintiffs of the potential 

risks of moving forward with the development and construction of the gaming facility.”  (Compl. 

¶ 39.)  Contrary to Plaintiffs’ suggestion, a lawyer has no duty to advise his or her clients about 

causes of action that do not exist, as a plaintiff must allege facts to establish that he or she would 

be successful in the underlying suit.  See Merrilees v. Merrilees, 998 N.E.2d 147, 164, 2013 IL 

App (1st) 121897, at ¶ 57.  Here, the Tenth Circuit determined that the State of Oklahoma had 

“no statutory right of action” to bring the suit in the first place.  Hobia, 775 F.3d at 1213.  The 

Firm cannot have breached a duty because the State of Oklahoma’s complaint essentially 

“fail[ed] on its face.”  Id.   

Neither is it a breach of a legal duty to provide correct advice.  See, e.g., Merrilees, 998 

N.E.2d at 164.  Plaintiffs allege, for example, that the Firm negligently provided Plaintiffs “with 

repeated assurances that the State of Oklahoma would be unsuccessful in its lawsuit seeking to 

enjoin the development, construction, and operation of the gaming facility.”  (Compl. ¶ 39.)  This 

alleged advice cannot be negligent because it was correct: the State of Oklahoma was 

unsuccessful – as a matter of law – in its lawsuit.  Hobia, 775 F.3d at 1213. 
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Despite the fact that the Oklahoma Action against Plaintiffs has been dismissed with 

prejudice, Plaintiffs refuse to dismiss this malpractice case, apparently because the State of 

Oklahoma filed a petition for certiorari in the Supreme Court of the United States.  The pending 

petition for certiorari is irrelevant, however, because the Tenth Circuit already agreed with 

Plaintiffs’ legal position (ostensibly based on the Firm’s allegedly negligent advice), 

demonstrating that the Firm’s advice was not negligent.  Where a lawyer’s interpretation of an 

unsettled point of law is reasonable, courts have found, as a matter of law, that the lawyer’s 

decision is not actionable under the “unsettled law” exception to malpractice liability.  See, e.g., 

Nelson v. Quarles & Brady LLP, 997 N.E.2d 872, 882-83, 2013 IL App (1st) 123122, at ¶ 35; 

Biomet Inc. v. Finnegan Henderson LLP, 967 A.2d 662, 668 (D.C. 2009).  This doctrine is 

“based on the understanding that an attorney is not expected, much less required, to accurately 

predict developments in the law.”  Biomet, 967 A.2d at 668.  Even if the Supreme Court grants 

certiorari and reverses the Tenth Circuit (an unlikely scenario), the Firm’s alleged advice cannot 

be negligent. 

At worst, the Firm’s alleged advice about the potential for a legal challenge by the State 

of Oklahoma was a judgment call, which also cannot form the basis of a malpractice claim.  

“The law distinguishes between mistaken judgments and errors of negligence.  A mere error of 

judgment does not subject an attorney to liability even if that erroneous judgment leads to an 

unfavorable outcome for the client.”  O’Brien & Associates, P.C. v. Thompson, Inc., 653 N.E.2d 

956, 961-62, 274 Ill. App. 3d 472, 480 (2d Dist. 1995) (internal citations and quotations 

omitted).  Here, even if the Firm’s alleged advice was in error (it was not), that error did not lead 

to an unfavorable outcome for Plaintiffs.  The Firm therefore breached no duty to Plaintiffs.   
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B. Plaintiffs Make No Plausible Claim That the Firm Proximately Caused Their 
Alleged Injury or Damages. 

Even if Plaintiffs sufficiently pled that the Firm breached a duty (they did not), Plaintiffs 

did not sufficiently plead – and cannot show – that such a breach proximately caused any 

damages.  According to Plaintiffs, they “sustained and continue to sustain damages which 

include the following: (1) the loss of money expended in developing and constructing the gaming 

facility before they were enjoined from doing so; (2) the loss of money associated with the loan 

obligations they undertook in developing and constructing the gaming facility; and (3) the fees 

and expenses they incurred in association with defending the lawsuit initiated by the State of 

Oklahoma and appealing the District Court’s ruling.”  (Compl. ¶ 40.)  Plaintiffs cannot recover 

for financial losses resulting from entry of the preliminary injunction because the district court 

judge’s misapplication of the law is an intervening cause that negates proximate cause.  Huang v. 

Brenson, 7 N.E.3d 729, 737, 2014 IL App (1st) 123231, at ¶ 34.  Thus, Plaintiffs do not have any 

damages that can be attributed to Dickinson Wright, including legal fees, because they ultimately 

prevailed in the underlying lawsuit.  

First, as Judge Grady stated in Multiut, to prove proximate cause, a plaintiff must 

properly allege that but for his attorney’s negligence, he “would have prevailed in the underlying 

action.”  2011 WL 4431021, at *2; see also, e.g., Huang, 7 N.E.3d at 737.  “[P]roximate cause 

may be determined as a matter of law where (i) the facts are undisputed, and (ii) there can be no 

difference in the judgment of reasonable persons as to the inferences that may be drawn from the 

facts.”  Id. at 738.  A judicial misapplication of the law that requires an appeal to correct it is an 

intervening cause that negates a cause of action for malpractice.  Id. at 737.   

In Huang, the underlying lawsuit involved the defendant attorney defending his former 

client in a legal malpractice action.  The plaintiff in the underlying lawsuit alleged only 
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noneconomic damages, so the defendant attorney filed a motion for summary judgment on behalf 

of his former client arguing that the plaintiff could not recover noneconomic damages in a legal 

malpractice action.  Id. at 733.  The trial court in the underlying lawsuit denied the motion for 

summary judgment and the jury returned a $4 million verdict for the plaintiff.  Id.  The court of 

appeals reversed, agreeing with the defendant attorney that noneconomic damages are not 

recoverable in a legal malpractice action.  Id.  Because the former client did not allege that the 

defendant attorney had contributed to the trial court’s error in the underlying case, the Huang 

court held that, as a matter of law, the defendant attorney did not proximately cause his former 

client’s injury.  Id. at 737-38.   

Likewise, Plaintiffs here have not alleged – and cannot allege – that Dickinson Wright 

contributed to the district court’s error in granting the injunction.  That the Oklahoma district 

court improperly permitted the suit to go forward, and then improperly entered an injunction, 

does not render the Firm’s advice negligent.  On the contrary, the district court’s “misapplication 

of the law” was an intervening cause that cannot render the Firm liable for malpractice.  Id. at 

737.     

Second, even if the Firm’s advice were the proximate cause of Plaintiffs’ alleged injury 

(it was not), there can be no damages for financial losses or attorneys’ fees because Plaintiffs 

ultimately won the underlying lawsuit.  In a legal malpractice action, damages must be incurred 

and are not presumed.  Lucey, 703 N.E.2d at 477.  A plaintiff must affirmatively plead, and 

eventually prove, that he suffered injuries as a direct result of the attorney’s malpractice.  Id.  As 

such, there is no malpractice unless the lawyer’s negligence resulted in the loss of an underlying 

cause of action or a meritorious defense.  See, e.g., Kirkland & Ellis v. CMI Corp., No. 95 C 

7457, 1996 WL 559951, at *6 (N.D. Ill. Sept. 30, 1996); Tri-G, Inc. v. Burke, Bosselman & 
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Weaver, 856 N.E.2d 389, 395, 222 Ill. 2d 218, 226 (2006).  Here, Plaintiffs have not suffered an 

adverse judgment or loss of a cause of action or a meritorious defense.  Quite the opposite, they 

were victorious in the Oklahoma Action.   

As a result, the legal fees Plaintiffs accrued to defend and win the Oklahoma Action are 

not recoverable.  “[I]f plaintiff ends up prevailing in the underlying action, there are no damages; 

the attorneys’ fees incurred in winning a lawsuit are not the result of malpractice, they are the 

result of being sued by a third party.”  Universal Mfg. Co. v. Gardner, Carton & Douglas, 207 F. 

Supp. 2d 830, 834 (N.D. Ill. 2002).  “[A] cause of action for legal expenses incurred due to 

attorney malpractice requires the entry of an adverse judgment, settlement, or dismissal of the 

underlying action in which plaintiff has become entangled due to the purportedly negligent 

advice of his attorney.”  Id. at 833-34.  Plaintiffs’ legal fees in the underlying case were the result 

of the State of Oklahoma suing them and the district court improperly entering an injunction – 

this simply cannot be attributed to the Firm.3   

III.  PLAINTIFFS’ PURPORTED ALLEGATIONS BASED ON THE NIGC LETTER 
SHOULD BE DISMISSED UNDER FEDERAL RULE OF CIVIL PROCEDURE 
12(B)(6) FOR FAILURE TO STATE A CLAIM. 

Plaintiffs’ recent attempt to base their professional negligence allegations on the NIGC 

Letter fails under Rule 12(b)(6) because Plaintiffs assert no facts supporting their contention that 

the Firm breached a duty of care with regard to the NIGC Letter, nor do Plaintiffs allege that 

they suffered any injury in connection with the NIGC Letter.   

                                                 
3 The Complaint also does not establish that Plaintiffs have satisfied the amount in controversy 
requirement.  The Complaint states only that Plaintiffs seek damages “in an amount in excess of 
the jurisdictional requirement.”  (Compl. ¶ 40.)  This general statement without any indication of 
what Plaintiffs actual damages may be insufficient.  See Certain Underwriters at Lloyd’s, 
London v. Johnson & Bell, Ltd., No. 10 C 7151, 2011 WL 3757179, at *2 (N.D. Ill. Aug. 25, 
2011) (deferring determination on dismissal of the plaintiff’s claims because the plaintiff’s failed 
to allege any specific amount of damages, and ordering the plaintiff to file a more definite 
statement).    
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A. Plaintiffs Make No Plausible Allegations that the Firm Breached a Duty of 
Care with Regard to the NIGC Letter. 

 Plaintiffs suggest that despite dismissal with prejudice of the Oklahoma Action, they still 

have a viable malpractice claim against the Firm because of the May 25, 2012 NIGC Letter.  

(Joint Status Rpt. ¶ 3, Apr. 10, 2015.)  Contrary to Plaintiffs’ contention, there are essentially no 

allegations concerning the NIGC Letter in the Complaint, much less purporting to support a 

cause of action for legal malpractice.  The NIGC Letter is mentioned only briefly, in Paragraph 

33, which states that “[o]n May 25, 2012, the NIGC issued a memorandum concluding that the 

requisite tribal jurisdiction of the gaming site does not exist.”  (Compl. ¶ 33.)  Plaintiffs include 

no other allegations that would support a cause of action based on the NIGC Letter.   

Nor could they.  The NIGC has no authority to prohibit construction of a gaming facility 

or the commencement of gaming.  25 U.S.C. § 2710; see also Hobia, 775 F.3d at 2010.  The  

IGRA does not require the NIGC to make a land status determination before approving a non 

site-specific gaming ordinance.  N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 747 (9th 

Cir. 2009); Bd. of Comm’rs of Cherokee Cnty., Kan., v. Jewel, 956 F. Supp. 2d 116, 122 (D.D.C. 

2013).  The IGRA likewise does not require the NIGC to make a land determination when a tribe 

licenses or begins construction of a gaming facility pursuant to a non site-specific ordinance.  

Salazar, 573 F.3d at 747.  Moreover, the NIGC does not approve gaming facility licenses – the 

Indian Tribes do – so any land determination by the NIGC in response to a tribe’s notification of 

their intent to issue a gaming license is purely discretionary.  Jewel, 956 F. Supp. 2d at 124-25.  

Indeed, the NIGC does not have “an enforceable duty to determine whether a site is gaming-

eligible when it learns that a tribe intends to construct a gaming facility there.”  Id at 124.   

Here, Plaintiffs followed the proper procedure for obtaining a gaming license.  25 U.S.C. 

§ 2710; 25 C.F.R. 559.  See also Oklahoma v. Hobia, No. 12-CV-054-GKF-TLW, 2012 WL 
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2995044, at ¶¶ 15-18 (N.D. Ill).  A tribe is required to “submit to the Chair[person] a notice that 

a facility license is under consideration for issuance at least 120 days before opening any new 

place, facility, or location on Indian lands where class II or class III gaming will occur.”  25 

C.F.R. § 559.2(a).  The Tribe submitted a notice of intent to issue the gaming license more than 

120 days before it intended to open the Casino Project.  Hobia, 775 F.3d at 1208.  The NIGC did 

not respond to the Tribe’s notice within the 120 days.  Id.  After the 120 days passed, the Tribe 

issued a gaming license on August 17, 2011.  (Compl. ¶ 23.)  Once the gaming license issued, 

the Tribal Defendants were free to commence gaming.  25 U.S.C. §§ 2710, 2713; see also Hobia, 

775 F.3d at 1210.  They never got the chance, though, because the State of Oklahoma filed a 

lawsuit.   

   The Firm cannot have breached a duty by advising Plaintiffs that gaming could 

commence after the issuance of the gaming license because that advice was a correct statement 

of the law.  See, e.g., Merrilees, 998 N.E.2d at 164.  The fact that the NIGC Chairperson issued 

an unprompted letter, more than nine months after the license properly issued, and after the 

district court’s erroneous entry of the preliminary injunction, is not evidence of a breach of duty 

by the Firm.   

B. Plaintiffs Do Not Allege That They Suffered An Injury in Connection with 
the NIGC Letter, Nor Could They. 

Once a gaming license properly issues, the NIGC’s authority is limited.  The IGRA gives 

the NIGC Chairperson the power to issue civil fines or order temporary closure of an Indian 

gaming facility only after gaming commences.  25 U.S.C. § 2713(b).  But that is not what 

happened here and Dickinson Wright cannot be held responsible for something that may never 

occur.  Lucey, 703 N.E.2d at 478.  In Lucey, for example, the appellate court affirmed the trial 

court’s dismissal of a legal malpractice claim as premature where the underlying lawsuit was still 
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unresolved, reasoning that “[s]ince it is also possible the former client will prevail when sued by 

a third party, damages are entirely speculative until a judgment is entered against the former 

client or he is forced to settle.”  Id.  When uncertainty exists as to the very fact of damages, 

damages are simply too speculative and no cause of action for malpractice exists.  Id.  

Here, even if Plaintiffs included allegations in their Complaint sufficiently linking the 

NIGC Letter to the Firm’s allegedly negligent advice (they did not, nor could they) the very fact 

of damages remains entirely speculative.  The NIGC Letter was not a final agency action, Hobia, 

775 F.3d at 1210,4 and the NIGC does not have jurisdiction to stop a duly licensed gaming 

facility from commencing gaming, 25 U.S.C. § 2713(b).  Indeed, the NIGC acknowledged in its 

Letter that it cannot prohibit Plaintiffs from continuing to develop the casino or stop Plaintiffs 

from commencing gaming.  Hobia, 775 F.3d at 1208. 

A number of things would have to occur for Plaintiffs to potentially have damages related 

to the NIGC Letter:  

(1) The Tribal Defendants would have to open the casino at the Broken Arrow 
Property and commence gaming;  

(2) The NIGC – now under different leadership – would have to issue a temporary 
closure order;  

(3) The Tribal Defendants would have to seek a hearing before the full 
Commission to determine if the closure should be permanent;  

(4) The Commission would have to determine the closure order should be 
permanent, which would constitute a “final agency action”;  

(5) The Tribal Defendants would have to appeal that final agency action in federal 
court; and  

                                                 
4 Although the Tenth Circuit stated in dicta, in a footnote, that the NIGC Letter “effectively 
prohibits the Tribe from conducting class III gaming activities on the Property,” Hobia, 775 F.3d 
at 1214 n.5, the United States Code makes clear that the NIGC has no jurisdiction before gaming 
commences.  25 U.S.C. § 2713(b); see also Hobia, 775 F.3d at 1210 (stating of the NIGC Letter, 
“we are not persuaded that it necessarily prevented the wrongful behavior alleged by the State in 
its complaint from occurring”).   
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(6) The federal court would have to determine the closure order was proper.   

Only if all of the above occurred might Plaintiffs be in a position to assert they had 

suffered an injury – and even then they would still have to plead and prove that the Firm 

rendered negligent advice that proximately caused their injury and damages.  Nothing in the 

Complaint comes close to doing this.   

In the April 10, 2015 Joint Status Report (at ¶ 3), Plaintiffs indicated they are seeking 

review of the NIGC Letter.  That review is irrelevant to Plaintiff’s claim here; even if the NIGC 

declines to change the position expressed in the NIGC Letter, there is no final agency action, as 

the NIGC is not empowered to stop gaming before it commences.  25 U.S.C. § 2713(b).  The 

NIGC may never issue civil fines or a temporary closure of a gaming facility on the Broken 

Arrow Property, nor does the Complaint so allege.  Plaintiffs therefore do not and cannot state a 

claim based on the NIGC Letter.  

CONCLUSION 

For the reasons stated above, Dickinson Wright and Dennis Whittlesey respectfully 

request that this Court enter an order dismissing Plaintiffs’ Complaint with prejudice. 

 

Dated:  May 11, 2015     Respectfully submitted, 

DICKINSON WRIGHT, PLLC AND 
DENNIS J. WHITTLESEY 
 

 
/s/ Anne P. Ray  

  
Jeffrey D. Colman 
jcolman@jenner.com 
Anne P. Ray 
aray@jenner.com 
Ashley R. Waddell Tingstad 
atingstad@jenner.com 
JENNER & BLOCK LLP 
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