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CORPORATE DISCLOSURE STATEMENT

Plaintiff and appellant, AMERIND Risk Management Corporation (hereinafter,

"Amerind"), by its attomeys and in accordance with rule 26.1 of the Federal Rules of

Appellate Procedure, hereby states that it has no parent corporation and no publicly

held corporation owns ten percent (10%) or more of any stock of Amerind.

Amerind was organized as a corporation under section 17 of the Indian

Reorganization AcI, 25 U.S.C. $ 477 (hereinafter, "Section 17"), by federally

recognized, sovereign Indian tribes, namely, the Red Lake Band of Chippewa Indians,

the Confederated Salish and Kootenai Tribes of the Flathead Reservation. and the

Pueblo of Santa Ana (hereinafter, "Charter Tribes"). Amerind assumed the rights and

obligations of its tribally chartered predecessor, also named "AMERIND Risk

Management Corporation." In 1986, Amerind's predecessor was incorporated under

the laws of the Red Lake Band of Chippewa Indians as an insurance risk pool for

Indian housing authorities and Indian tribes. In or about 2004, the Bureau oflndian

Affairs (hereinafter, "BIA") of the United States Department ofthe Interior issued a

federal corporate charter incorporating Amerind pursuant to Section 17. The charter

was effective upon ratification by the Charter Tribes in 2004.
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STATEMENT OF RELATED ACTIONS

Although not appeals, two other actions relate to the present appeal.

1. Before Amerind filed the present action to compel arbitration, Blackfeet

Housing filed the following acti on: Blacffiet Housing v. Amerind Risk Mngt. Corp.,

No. 2014CA60 (Blackfeet Tribal Ct. filed April 14,2014). Amerind's motion to

dismiss that action is still pending in the Blackfeet Tribal Court.

2. Pursuant to five written arbitration agreements (described below),

Amerind served on December 17, 2014 a demand for arbitration before the American

Arbitration Association. App 15 (1,24). That arbitration is being held in abeyance

while this appeal is pending. App 16 (fl 27).
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STATEMENT OF JURISDICTION

On May I l, 2015, the district court below entered a finaljudgment granting the

motion to dismiss by defendant and appellee, Blackfeet Housing, "thus disposing of

this case on its merits and its entirety." App 281, n 2.t The judgment is the final

decision of the district court below. Therefore, this Court has appellate jurisdiction

pursuant to 28 U.S.C. $ 1291.

I The abbreviation "App" refers to the Appendix of Appellant, Amerind Risk
Management Corporation.
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ISSUES PRESENTED

1. Where under 28 U.S.C. $ 1653, "fd]efective allegations ofjurisdiction

may be amended, upon terms, in the trial or appellate courts," did the district court

commit reversible error by not allowing Amerind the right and the opportunity to

amend its complaint to cure defects, if any, in allegations of federal jurisdiction?

2. Where the record reveals that this case arises "under the constitution,

laws, or treaties of the United States" within the meaning of both 28 U.S.C. $ 133 1

and 28 U.S.C. S 1362, did the district court err in dismissing the action for lack of

subj ect matter jurisdiction?

3. Where the record reveals complete diversify between the parties and at

least $75,000 in controversy under 18 U.S.C. $ 1332, did the district court err by

dismissing this action and not permitting Amerind to allege federal diversity

jurisdiction?

4. Did the district court err by not applying the United States Supreme

Court's doctrine of "looking through" the complaint and other matters to find federal

jurisdiction to order arbitration under the Federal Arbitration Act?

5. Did the district court err by not considering that Blackfeet Housing's

raising the doctrine ofexhaustion oftribal remedies in the court below and thereby

seeking to abrogate Amerind's sovereign immunity in itself raises a federal question

for subject matter jurisdiction?

4829-10n-3368.2
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STATEMENT OF THE CASE

On January 28, 2015, Amerind filed its complaint against Blackfeet Housing to

compel arbitration. Arbitration is the required method of dispute resolution under five

written insurance-related contracts to which Amerind and Blackfeet Housing are

parties. App l-1 17. A1l five contracts contain mandatory arbitration agreements.2

As initially filed, Amerind's complaint had also named as defendants certain

limited partnerships of which Blackfeet Housing is a general partner and for which

Blackfeet Housing is and was the agent. App 9-10, caption, nn2,9. On March 23,

20i5, however, Amerind voluntarily dismissed without prejudice ail of the limited

partnerships, leaving only Blackfeet Housing, which is the real party in interest, as the

defendant. App 1 18-1 19.

Also on March 23, 2015, in response to Amerind's complaint Blackfeet

Housing brought its motion to dismiss for lack of subject matter jurisdiction under

F,R.Civ.P. 12(bxl), and for failure to state a claim under F.R.Civ.P. l2(b)(6). App

120-197. On April 9,2015, Amerind opposed the motion (App 198-221), and on

Apnl27,2015 Blackfeet Housing filed its reply (App 259-266).

Without hearing oral argument, the United States District Courl for the District

of New Mexico by the Honorable William P. Johnson, District Judge, issued a

Memorandum Opinion and Order on May | 1 , 201 5 . App 267 -280 . The court granted

'App 9-10 ( flfl 3-8, 16-22); App 26-28; App 247-249 (flfl l0-11).
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Blackfeet Housing's motion to dismiss under F.R.Civ.P. 12(bXl) for lack of subject

matter jurisdiction, but expressly denied the motion to dismiss on any other ground

under F.R.Civ.P. 12(bX6) in light of the court's dismissal under F.R.Civ.P. 12(bX1).

App 267-268, 280. Also on May 11, 2075, the court accordingly entered final

judgment in favor of Blackfeet Housing and against Amerind, again, solely on the

issue of subject matter jurisdiction under F.R.Civ.P. 12(bX1). App 281.

On June 4,2015, Amerind filed a timely notice of appeal. App 282-298.
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STATEMENT OF FACTS

Parties

In this case, the district court considered Amerind's complaint and certain other

materialsoutsideofthatpleadingtoconcludeunderF.R.Civ.P. 12(b)(1)thatthecourt

lacks subject matterjurisdiction. App 20-30. Thus, the relevant facts ofrecord are in

Amerind's complaint and documents outside of the complaint.

A Rule l2(bx1) motion "to dismiss for lack of subject matter
jurisdiction take[s] two forms:" either a "facial" or a "factual" attack.
Holt [v. United States,46 F.3d 1000, 1002 (1Oth Cir. 1995)]. A "facial
attack on the complaint's allegations as to subject matter jurisdiction
questions the sufficiency of the complaint," and in reviewing a facial
attack "a district court must accept the allegations in the complaint as

true." Id. In reviewing a factual attack, "a party may go beyond
allegations contained in the complaint and challenge the facts upon
which subject matter jurisdiction depends," which does not allow a
reviewing court to "presume the truthfulness of the complaint's factual
allegations." Id. at 10Q3. Instead, it gives the court "wide discretion to
allow affidavits, other documents, and a limited evidentiary hearing to
resolve disputed jurisdictional facts." 1d.

Pueblo of Jemez v. United States, 790 F.3d 1143,1148 n. 4 (1Oth Cir. 2015).

As a general rule, a "case arises under federal law if its 'well-pleaded complaint

establishes either that federal law creates the cause ofaction orthat the plaintiffs right

to reliefnecessarily depends on resolution of a substantial question of federal law."'

Nicodemus v. Union Pacific Corp., 440 F.3d 1227, 1232 (L0irh Cir. 2006). In this

case, however, the district court - and this Court on de novo review - has "wide
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discretion to allow affidavits, other documents, and a limited evidentiary hearing to

resolve disputed jurisdictional facts."

Amerind is a unique entity. It is an insurance risk-bearing company formed

under section 17 of the Indian Reorganization Act, 25 U.S.C. $ 477. App 8-9 (lTt] 1,

13); App 245 fl3} "Amerind provides various insurance products and services" to

about 400 Indian tribes, housing authorities, and businesses. App I I (lTfl I 3, 14). As

far as research has disclosed, Amerind is the only Indian tribal federai corporation

formed to provide insurance coverage to Indian interests on Indian lands. Amerind's

only place of business is "within the exterior boundaries ofthe Pueblo of Santa Ana

within the State of New Mexico." App 1l (!l 12); App 249 ('1] 15).

As discussed in more detail below, Blackfeet Housing is a unit ofthe Blackfeet

Nation. App 9 (fl 2),3 Its location and principal place ofbusiness is on the Blackfeet

Reservation of Montana. App 300-301 (fl l).4

' See also "Constitution and By-Laws for the Blackfeet Tribe of the Blackfeet
Indian Reservation of Montana," App 253-258. As also discussed below, the limited
partnerships initially named as defendants (now dismissed) are located solely within
the States of Montana and Florida. and not the State of New Mexico.
a Amerind hereby requests the Court to take judicial notice of Blackfeet Housing's
complaint filed with the Blackfeet Tribal Court, which complaint is incorporated
herein by reference and a complete and accurate copy of which is attached to
Appellant's Appendix at App 299-3ll. It is clearthat the district court below referred
extensively to the complaint filed in that complaint, captioned, Blaclcfeet Housing v.

Amerind Risk Mngt. Co4p., No. 2014CA60 (Blackfeet Tribal Ct. filed April 1 8, 2014).
AA 36, p. 4, lT 1. Judicial notice is both discretionary and mandatory under F.R.E.
201(a)-(c). "The court may take judicial notice at any stage of the proceeding."
(footnote continued)
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Arbitration Agreements

This is not an insurance coverage case, and the merits of Blackfeet Housing's

claims under those contracts are not before this Court, nor were they before the district

court below. Those issues are for arbitration. Rather, the issues before this Court

relate to the district coufi's jurisdiction to enforce the arbitration agreements within

those contracts,

On or about March 30, 2012, Amerind and Blackfeet Housing entered into a

"Tribal Operations Protection Plan Participation Agreement." App 20-30. At various

times after that, Amerind and Blackfeet Housing entered into four other contracts that,

in essence, provide insurance coverage to Blackfeet Housing and certain related

entities in accordance with the terms and conditions stated therein. App 9- l0 (fltf 3-9).

All five contracts mandate arbitration of disputes.

Prior to March l4,2\l4,Blackfeet Housing made insurance claims to Amerind

undertheinsurancecontractsintheamountof$1,413,980. Onthatdate,Amerind

denied the claims. App 22-238. Clearly, that denial triggered an arbitrable dispute

between the parties. App 15 (1T23); App 299-311, passim.

F.R.E. 201(d). See Giraldo v. Kessler, 694 F3d 1,61 (2d Cir. ?012) (the Court of
Appeals may "take judicial notice of relevant matters of public record").
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Proceedings in Blackfeet Tribal Court and Commencement of Arbitration

As the district court correctly observed,

Instead of proceeding to arbitration, Blackfeet Housing filed a
complaint against Amerind for breach of insurance contract and bad faith
on April 17,2014 in the Blackfeet Tribal Court of the Blackfeet Indian
Reservation in Browning, Montana. See Blaclcfeet Housingv. Amerind
Risk Management Corporation, Case No. 2014CA60 (hereinafter,
"Tribal Court Lawsuit"). Amerind responded by making a special
limited appearance in the Tribal Court, moving to dismiss the matter on
various jurisdictional grounds. Ex. B. The motion is still pending in
Tribal Court.

44270; App l5 (lTlT24-28).

Those jurisdictional grounds include the Blackfeet Tribal Court's lack of

subject matter jurisdiction, because Amerind has sovereign immunity as a matter of

federal law, as well as lack of personal jurisdiction over Amerind . App 240-243 .

The motion is still pending today.

On December 17,2014, Amerind demanded arbitration before the American

Arbitration Association (hereinafter, "AAA"), as required by the five insurance

contracts. App 15-16 (nn24,32). BlackfeetHousing, however, o'refusedto submitto

arbitration" (id.,1128) and "refused to proceed with the AAA arbitration" (d, fl 33).

As a result, Amerind commenced the present action in the district court on

January 27,2015 to compel arbitration under the Federal Arbitration Act. In the

meantime, the parties and AAA "agreed to hold the AAA arbitration in abeyance."

App 16 (fl 27).
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STANDARD OF REVIEW

The standard ofreview is de novo.

"We review the district court's grant of a motion to dismiss de novo, assuming

the truth of all facts that Plaintiff alleges. See Woodmen of l|lorld Life Ins. Soc'y v.

Manganaro,342 F.3d 1213, 1216 (lOth Cir. 2003); Groundhog v. Keeler, 442F.2d

674,617 (1Oth Cir. 1971)." Georgacarakos v. United States,420 F.3d 1185, 1186

(1Oth Cir. 2005).s

Amerind brought the present action under section 4 ofthe Federal Arbitration

Act, 9 U.S.C. $ 4. "We review a district court's interpretation of the Federal

Arbitration Act de novo." Shell Oil Co. v. CO2 Comm., Inc., 589 F.3d 1105, 1108

(1Oth Cir. 2009).

Ifthis Court needs to review the doctrine ofexhaustion oftribal court remedies.

and that is not likely on the present record, the scope ofthat review is also de novo.

"The district court's determination ofthe proper scope ofthe tribal exhaustion rule is

reviewed de n ov o. Texaco v. Zah, 5 F .3 d 137 4, I 376 ( 1 Oth Cir. I 993)." Kerr- McGee

Corp. v. Farley,l l5 F.3d 1498, 1501 (10 Cir. i997).

5 Accord, Watson v. Blankinship, 20 F.3d 383, 386 (1Oth Cir. 1994).
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SUMMARY OF ARGUMENT

First, under 28 U.S.C. $ 1653, Amerind has the right to amend its complaint to

curedefects,ifany,inallegationsofjurisdiction. Sectionl653allowsforsucharight

to amend "in the trial or appellate courts." That right applies to both to federal

question jurisdictionunder23 U.S.C. $$ 1331 andI362,andto diversity jurisdiction

under 28 U.S.C. $ 1332. Although the facts giving rise to federal jurisdiction are

evident on the record, if they are not or if they need to be supplement, Amerind must

be given the right to amend under $ 1653 to avoid an injustice.

Second, the record demonstrates already that federal questionjurisdiction under

$S 1331 and 1362. Because Amerind was formed under Section 17 of the Indian

Reorganization Act, its existence and powers are a matter of federal law. Likewise,

Blackfeet Housing is a unit of a federally recognized tribe. Because Amerind is a

federal, Section l7 corporation, its sovereign immunity is clearly a question offederal

law. Blackfeet Housing seeks to abrogate that federal sovereign immunity by having

sued Amerind in the Blackfeet Tribal Court, a court which is exceeding its powers

over a corporation, Amerind, that obviously is not a member of the Blackfeet Tribe.

The Supreme Court of the United States and other authority hold that federal courts

have the authority to decide these questions as arising under federal law.

Third, the district court had federal diversity jurisdiction under 28 U.S.C. $

1332. Both Amerind and Blackfeet Housing are incorporated Indian entities, and

4829-3012-3368 .2 11
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complete diversity exists between them. Amerind's sole principal place of business is

in the Santa Ana Pueblo with the boundaries of the State of New Mexico, and

Blackfeet Housing is located solely within the Blackfeet Nation Reservation, which is

within the boundaries of the State of Montana. The amount in controversy is over

$l,413,980,whichwell exceedsthejurisdictionalthresholdof$75,000under$ 1332.

Fourth, by enacting the Federal Arbitration Act, the Congress of the United

States long ago established a compelling, irrevocable, and universal federal policy

favoring arbitration. The Supreme Court has repeatedly upheld and applied that

strong federal policy. The high Court allows a federal court to "look through" a

complaint seeking to compel arbitration in order to find a federal basis to enforce

arbitration. Although cognizant of the "looking through" doctrine (App 293-297),the

district court below did not properly apply it.

Finally, the fact that Blackfeet Housing agreed to arbitration when coupled with

the fact that it sued Amerind in Blackfeet Tribal Court and refused to engage in

arbitration, is revealing of the fact that Blackfeet Housing seeks to abrogate

Amerind's sovereign immunity. Such sovereign immunity is a matter of federal law.

That in itself is a federal question over which the district court has subject matter

jurisdiction.
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ARGUMENT

I. LTNDER 28 U.S.C. $ I653, "DEFECTIVE ALLEGATIONS OF
JURISDICTION MAY BE AMENDED, UPON TERMS, IN TFIE TRIAL OR
APPELLATE COURTS.''

A. Under Section 1653. Amerind Had a Right to Amend the Complaint to
Alleee Federal Ouestion Jurisdiction Under 18 U.S.C. 8$ 133 I & 1362.

Absent or insufficient allegations ofa federal question arejurisdictional defects,

and therefore can be raised for the first time on appeal. In Rotolo v. Charleroi,532

F.2d920,921 (3d Cft. 1976), a civil rights complaint which was inadequate to

establish jurisdiction under section 1331 was held to be an appropriate case for

application of section 1653, "which expressly allows amendment of defective

jurisdictional allegations."

If federal jurisdiction in fact exists but is imperfectly alleged, the defect is

curable by amendment. Section 1653 allows Amerind the right to amend its

complaint, even after appeal. Morongo Band of Mission Indians v. California State

Bd. of Equalization, S5S F.2d 1376,1380 n. 3 (9th Cir. 1988).

Even if the original complaint fails to allege a federal claim, subject matter

jurisdiction may exist where a federal claim is raised in an amendment filed as a

matterofright. Section1653givesAmerindthatright. Thus,theamendedcomplaint

would supersede the original complaint and give arise to a federal question sufficient

to invoke federal jurisdiction under 28 U.S.C. $ l33l . ConnectU LLC v. Zuckerberg,

522F.3d 82,93 (1st Cir.2008).
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B. The Comnlaint May Be Amended to Allege Diversity Jurisdiction.
Especially If the Elements Thereof Appear on the Face ofthe Complaint.

ln P ent ec o C orp. Ltd. P artner s hip- I 9 I 5 A v. Uni on G as Sy s., Inc., 929 F 2d 1 5 19

(1Oth Cir. 1991), this Court held that the plaintiff-partnership's "failure to plead the

citizenship of each of its pafiners, shows a defect in the district coult's subject matter

jurisdiction. We agree there may be a defect but the appearance of the possible defect

does not dictate dismissal of the federal suit at this juncture, and instead we remand."

Id. at1522. This Court explained.

To determine whether a pafty has adequately presented facts
sufficient to establish federal diversityjurisdiction, appellate courts must
look to the face ofthe complainl, see Whitelockv. Leatherman,460F .2C,

507, 5I4 (10th Cir. 1972), ignoring mere conclusory allegations of
jurisdiction, see Groundhog v. Keeler, 44? F.2d 674, 677 (1Oth Cir.
I971). The party seeking the exercise ofjurisdiction in his favor "must
allege in his pleading the facts essential to show jurisdiction." McNuttv.
General Motors Acceptance Corp.,298 U.S. 178, 189, 80 L. Ed. 1135,
56 S. Ct. 780 (1936). Where the pleadings are found wanting, an
appellate court may also review the record for evidence that diversity
does exist. See Sun Printing & Publishing Ass'n v. Edwards, 194 U.S.
377,382,48 L.Ed. 1027,24 S.Ct.696 (1904).

Penteco, supra, at 1521.

The crucial question to ascertain whether federal jurisdiction is established is to

determine whether facts existed at the time the complaint was filed that would give

rise to diversity jurisdiction. Thus, this Court permitted judicial notice of facts not in

complaint in order to amend to establish diversity jurisdiction. "'[A]s a general rule

what may be judicially noticed need not be pleaded.' Buell v. Sears, Roebuck & Co.,
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321 F .2d 468, 471 ( I Oth Cir. 1963). In any event, jurisdiction is to be determined by

facts existing at the time of filing suit." Penteco, st'tpra, at 1522 n. 2.

C. The Court Should Permit Amendment to Avoid an Injustice.

In this case, the district couft summarily dismissed Amerind's complaint on

Blackfeet Housing's motion without affording Amerind the opportunify to amend the

complaint. The district court did not hold an oral hearing on the motion, and did not

inquire of Amerind whether it could amend or whether it was aware of facts that give

rise to federal question or federal diversity jurisdiction. Thus, the record is

unambiguous in that Amerind was not given its right and opportunity to amend under

section 1653. This is unjust and unfair.

As this Court held,

[W]e believe the interests of justice, fairness and judicial economy
require some additional opportunity to "cure" such pleading defects, if
possible. See Tuck [v. United Services Automobile Assn., 859 F.2d842,
846 (l0th Cir. 1988)l; Local No. I (ACA) v. Int'l Brotherhood of
Teamsters,614F.2d846, 853 (3dCir. 1980). Here we do so by remand.

Penteco, supra, at 1523.

Even though Amerind's original complaint did not mention section 1332,

diversity jurisdiction unquestionably existed and from Blackfeet Housing's own

pleading and motion it is clear it knew that fact. Thus, under the mandate of section

i653, Amerind must be given leave on remand to amend its complaint to allege

diversity jurisdiction.
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[T]he complaint, although mentioning only 28 U.S.C. $ 1331 (1982) and

28 U.S.C. $ 1337 (1982), on its face may satisfy 28 U.S.C. $ 1332
(1982), which confers diversityjurisdiction on the federal courts. . , .

the motion must be considered in light of the direction that "defective
allegations ofjurisdiction may be amended, upon terms, in the trial or
appellate coufis." 28 U.S.C. $ 1653 (1982). Since there unquestionably
is diversity jurisdiction, and [the defendant] always was aware of that
fact, we will treat the complaint accordingly.

Averbachv. Rival Mfg. Co.,809 F.2d 1016, 1019 (3d Cir.), cert. denied,482 U.S.915,

484 U.S. 822 (1981).

Because diversity jurisdiction existed at the time the action was first filed, any

perceived defect in pleading does not deprive the district cout of subject matter

jurisdiction. Therefore,

fl]fjurisdiction actually existedfrom the facts at the time when the complaint was

Jiled, even though not properly pleaded, the proper construction of Section 1653,
Title 28, U.S. Code, is that the formal defect in the pleadings did not deprive the
Court oJ jurisdiction aI rhe time when the action was filed, if such defect was later
corrected.

Sternv. Beer,?00F.2d794,795 (6th Cir. 1952) (emphasis added).

This is not a case where the facts giving rise to diversity arose after the action

was filed. Cf , Field v. Volkswagenwerk A. G., 626 F,2d,293,306 (3d Cir, 1980)

("1653, while designed to permit amendment broadly to avoid dismissal of suits on

technicai grounds, authorizes federal courts to allow amendment only of defective

allegations of jurisdiction; it does not provide a remedy for defective jurisdiction

itself'). Federal iurisdiction existed in this case from the time it was filed.
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Because "allegations regarding the citizenship ofa corporation must set out the

principal place ofbusiness ofthe corporation as well as the state ofits incorporation,"

the Fifth Circuit in Neeley v. Bankers Trust Co. , 7 57 F .2d 621 , 634 n. I 8 (5th Cir.

1985), "permitted Neeley to amend his complaint inthis court pursuant to 28 U.S.C. $

1653 (1982)."

Moreover, even ifthe allegations of fact are insufficient to show all elements of

diversity - which is not the case here - Amerind may supplement the record to

establish those elements. "'In order to avoid dismissal for lack of subject matter

jurisdiction, the plaintiffmust enlarge the record to show the citizenship ofeach party

asofthedatethatthecomplaintwasfiled,'Dauschv.Rykse,gF.3d1244,1245(7th

Cir. 1993)." Blue Ridge Ins. Co. v. Stanewich,l42F.3d 1145, | 148 (9th Cir. 1998).

il. BECAUSE THIS CASE ARISES "LINDER THE CONSTITUTION, LAWS,
OR TREATIES OF T}IE LINITED STATES,'' FEDERAL QUESTION
JURISDICTION LTNDER 28 U,S.C. $ 1 33 1 AND UNDER 28 U.S.C. $ 1 362
EXISTS.

Section i 33 1 (relating to "Federal question") provides, "The district courts shall

have original jurisdiction of all civil actions arising under the Constitution, laws, or

treaties of the United States."

Section 1362 (relating to "Indian tribes") provides the following:

The district courts shall have original jurisdiction of all civil
actionso broughtby any Indian tribe or bandwith a goveming body duly
recognized by the Secretary of the Interior, wherein the matter in
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controversy arises under the Constitution, laws, or treaties of the United
States.

The facts establish that the district court below had federal questionjurisdiction

at the time that Amerind filed its complaint. First, the complaint expressly states that

Amerind is afederal corporation formed underfederal law, specifically, section r 7 of

the Indian Reorganization Act,25 U.S.C. g 477. App.8-9 fl.!] 1, 13). The complaint

(id.) fuither alleges that Amerind was jointly created by three charter Indian tribes:

Amerind is jointly chartered by its Charter Tribes, the Red Lake Band of
Chippewa Indians, the Confederated Salish and Kootenai Tribes of the
Flathead Reservation, and the Pueblo of Santa Ana. Amerind serves
Tribal governments and Tribally owned entities including Tribally
designated housing authorities by providing affordable and sustainable
insurance programs, products and services that protect people, housing,
govemment infrastructure, and economic enterprises in Indian Country.
Amerind is governed by a Board of Directors that is made up of elected
representatives of its membership, which it serves.

By virtue of the fact that Amerind was formed under section 17 of the Indian

Reorganization Act,25 u.s.c. $ 477 ,itis afederal corporation for federal jurisdiction

under section 1331, and its "goveming body [was] duly recognized by the secretary

ofthe Interior" for federal jurisdiction under section 1362. section l7 (relating to

"Incorporation of Indian tribes; charter; ratification by election") provides the

following:

The Secretary ofthe Interior may, upon petition by any tribe, issue
a charter of incorporation to such tribe: Provided, That such charter shall
not become operative until ratified by the governing body ofsuch tribe.
Such charter may convey to the incorporated tribe the power to purchase,
take by gift, or bequest, or otherwise, own, hold, manage, operate, and
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dispose ofproperty ofevery description, real and personal, including the

power to purchase restricted Indian lands and to issue in exchange

therefor interests in corporate property, andsuchfurther powers as may

be incidental to the conduct ofcorporate business,nol inconsistent with
law, but no authority shall be granted to sell, mortgage, or lease for a

period exceeding twenty-five years any trust or restricted lands included
in the limits of the reservation. Any charter so issued shall not be

revoked or surrendered except by Act ofCongress.

25 U,S.C. $ 477 (emphasis added).

Thus, Amerind's existence and its powers are clearly matters of federal law.

Because Amerind is a federal corporation that was formed to be and is the nation's

one and only Indian-created insurance company, the contracts it entered with

Blackfeet Housing (App. 9-10 ('lTlT 3-A); App 20-117) and its power to enforce those

contracts are matters of federal law,

Because Amerind is a federal, Section 17 corporation, it has sovereign

immunity under federal law. "As a matter of federai law, an Indian tribe is subject to

suit only where Congress has authorized the suit or the tribe has waived its

immunity." KiowaTribeofOkla.v. Mfg.Techs.,Inc.,523 U.S.751,754(1998). Itis

not Amerind's existence as a federal entity, but it is also that its status gives rise to

sovereign immunity and any challenge to that immunity is a federal question

Second, the complaint further alleges facts sufficient to determine that

Blackfeet Housing is also afederally recognized Indian tribe:

Upon information and belief, Defendant Blackfeet Housing
(hereinafter referred to as 'BH') is a Tribally designated housing
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authority created and solely owned by the Blackfeet Tribal Business

Council, the goveming body of the Blackfeet Nation.

App. e (tf 2).

The Blackfeet Tribe of the Blackfeet Indian Reservation of Montana is a

federally recognized tribe.6 "Blackfeet Housing is the Tribally Designated Housing

Entity (TDF{E) of the Blackfeet Tribe. The organization has been established for over

40 years, and currently manages over 1400 housing units on the Blackfeet

Reservation." http://blackfeethousing.org <viewed Sept. 4, 2015>.

Third, as noted, Amerind has sovereign immunity confened byfederallaw,and

likewise the scope of that immunity is a question of federal law. "As a matter of

federal law, an Indian tribe is subject to suit only where Congress has authorized the

suit or the tribe has waived its immunity." Kiowa, supra, at 754. As the United

States Court of Appeals for the Eighth Circuit held about Amerind in Amerind Risk

Mngt. Corp. v. Malatete,633 F.3d 680,685-686 (8th Cir.201l), Amerind has

exactly the same federal immunity as a federally recognized Indian tribe;

While Amerind is not itself a tribe, "[i]t is . . . undisputed that a tribe's
sovereign immunity may extend to tribal agencies." Hagen [v. Sisseton-
Wahpeton Community Coll.,205 F.3d 1040, 1043 (8th Cir. 2000)1. As

u http://www.ncsl.org/researchL/state-tribal-institute/list-of-federal-and-state-
recognized-tribes.aspx#mt <viewed Sept. 4, 2015>; see also, "Indian Entities
Recognized and Eligible to Receive Services from the United States Bureau oflndian
Affairs," published by the bureau and reported at 80 Fed. Reg. 1943 (Jan. 14,2015), at
https://www.federalregister.gov/articles/search?conditionsYo5Btermo/o5D:Indian+Enti
ties+Recognized&commit:Go <viewed at Sept. 4,, 20 15>.
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discussed above, Amerind was incorporated by three Charter Tribes and

issued a federal charter under 25 U.S.C. $ 477. Several courts have

recently recognized that $ 477 corporations are entitled to tribal
sovereign immunity. See Memphis Biofuels, LLC v. Chickasaw Nation
Indus., 1nc.,585 F.3d 9l'7,920-21(6th Cir. 2009); Bales v' Chickasaw
Nation Indus., 606 F.Supp.2d 1299, 1304 (D. N.M. 2009); Sanchez v.

Santa Ana Golf Club, Inc.,2005 NMCA 3, 136 N.M. 682,104 P.3d 548,

551 (N.M. Ct, App. 2004). As the Sixth Circuit emphasizedin Memphis

Biofuels, "the language of [$ a77] itself - by calling the entity an

'incorporated tribe' - suggests that the entity is an arm of the tribe." 585

F.3d at 921.

Amerind Risk Mgmt. Corp. v. Malatete, supra, at 685.

From Blackfeet Housing's complaint in the Blackfeet Tribal Coun (App. 299-

311), it is apparent that Blackfeet Housing seeks punitive and other extra-contractual

damages from Amerind. That complaint is a direct attack against Amerind's federal

sovereign immunity, and therefore, is a federal question. In this case, Amerind seeks

to compel arbitration under the Federal Arbitration Act, asserting essential that

Amerind's sovereign immunity precludes any extra-contractual recovery.t To the

extent a sovereign entity waives its sovereign immunity (see C & L Enterprises, Inc.

v. Citizen Band Potawatomi IndianTribe of Okla.,532 U.S.411,418 (2001) ("We are

satisfied that the Tribe in this case has waived, with the requisite clarity, immunity

from the suit C & L brought to enforce its arbitration award")), that too is a federal

question over which the district court has iurisdiction. As this Court held in Miner

7 Amerind will certainly honor all contractual obligations under its insurance

contracts accordins to the terms and conditions thereof.
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Elec.,Inc.v. Muscogee (Creek) Nation,505 F.3d 1007, 1009 (1OthCir.2007), "Tribal

sovereign immunity is a matter of subject matter jurisdiction," citing E.F.W. v. St.

Stephen's Indian High School,264 F.3d 1297,1302-1303 (lOth Cir. 2001).

Fourth, in this case the Court may take judicial notice that Blackfeet Housing

has filed an action against Amerind in the Blackfeet Tribal Court wherein Blackfeet

Housing has put at issue the very same insurance contracts alleged and adduced inthe

district court below. This Court, as did the Eighth Circuit in Oglala Sioux Tribe v. C

& W Enterprises, lnc.,487 F,3d 1129, ll31 (8th Cir.2007), should examine the

entirety ofthe controversy in assessing whether federal subject matterjurisdiction

exists.8

The tribe's complaint arguably complies with the well-pleaded
complaint rule insofar as its complaint alleges a violation of federal law.
When courts review an action for declaratory judgment to ascertain the
presence of a federal question, however, "there is an additional twist to
the jurisdictional inquiry." Missouri ex rel. Missouri Highway Transp.
Comm'n v. Cuffley,l l2 F.3d 1332,1335 (8th Cir. 1997). "Where the
complaint in an action for declaratory judgment seeks in essence to
assert a defense to an impending or threatened state court action, it is the
character ofthe threatened action, and not ofthe defense, which will
determine whether there is federal-question jurisdiction in the District
Court." Pub. Serv. Comm'n of Utahv. Wycoff Co.,344 U.S. 237,248,
73 S.Ct. 236,97 L.Ed.29l (1952). When a court inquires into the nature

o Amerind's invoking federal jurisdiction under 28 U. S.C. $ 1 3 62 does not rpso

facto effect a waiver of its sovereign immunity. Scholder v. United States,428F.2d
1123,1125 (9th Cir, 7970), cert. denied,400 U.S. 942 (1970); accord, Muscogee
Nation v. Okla. Tax Comn.,61 1 F.3d 1222, 1228 (1Oth Cir, 2010) ($ 1362 does not
effect a state's waiver of its Eleventh Amendment immunitv).
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of the action, it "must examine the realistic position of the parties."

Lawrence County v. South Dakota,668 F.2d 27, 30 (Sth Cir. 1982).

Oglala, supra, at 1131.

Finally, the Supreme Court of the United States holds that the limits of the

jurisdiction ofa tribal court - and that is what the present case involves - arises under

federal law sufficient to confer federal jurisdiction under section 1331. The Court

held that in National Farmers Union Inc. Cos. v. Crow Tribe.471 U.S. 845, 852-853

(1985),

We reversed the Court of Appeals' judgment and held that federal courts
have authority to determine, as a matter "arising under" federal law, see

28 U.S.C. $ i331, whether a tribal court has exceeded the limits of its
jurisdiction.

Strate v. A-I Contractors,520 U.S. 438, 448 (1997).

Finally, section 1361 serves a purpose for cases involving Indian tribes similar

to that ofsection 133 I for cases generally. Indeed, both statutes contain the identical

language relating to civil cases arising "under the Constitution, laws, or treaties ofthe

United States."

The Section [361] was for the purpose of giving jurisdiction to United
States District Courls of certain civil cases brought by Indian Tribes in
their own name in the said courts where but for the statute the Court
would not have had jurisdiction for lack of required amount in
controversy, or otherwise.

United States v. Alpine Land & Reservoir Co.,43I F.2d763,767 (9thCir.1970), cert.

denied,401 U.S. 909 (1971).
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Therefore, the district court had federal questionjurisdiction under both $ 133 I

and $ 1362.

il. T}IE DISTRICT COURT HAD FEDERAL DIVERSITY JURISDICTION
TTNDER 28 U.S.C. $ 1332.

First, as a threshold issue, both Amerind and the Blackfeet Housing are entities

to which federal diversity jurisdiction under 28 U.S.C. $ 1332 applies. Amerind is a

federal colporation. Malatete, supra; App. 8-9 (!f 1). Blackfeet Housing is "created

and solely owned by the Blackfeet Tribal Business Council, the governing body of the

Blackfeet Nation." App. 9 (fl 2). "Blackfeet Housing is an incorporated entity of the

Blackfeet Indian Tribe." App. 301 ($ 3). The Blackfeet Nation is an incorporated

entity. App. g (12): App. 300 (fl l).e

'Most courls to have considered the question - including the First, Second,

Eighth and Tenth Circuits - agree that unincorporatedlndian tribes cannot sue or be

sued in diversity because they are not citizens of any siate." American Vantage Cos.,

Inc. v. Table Mountain Rancheria, 292 F .3d 1 091 , I 095 (9th Cir. 2002) (emphasis

added); accord,Gaines v. Ski Apache,8F.3d726,729 (l}th Cir. 1993).

An Indian tribe may incorporate or charter a corporation using one of
two methods: it can incorporate under section 17 of the Indian
Reorganization Act, 25 U.S.C. $ 477, or it can become a corporation
pursuant to its own tribal laws. Gaines v. Ski Apache, 8 F.3d 726,729
(1Oth Cir. 1993).

e See also,http://thorpe.ou.edu/constitution/blackfeeVbfcontTOC.html <viewed

Seot.4. 2015>.
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American Vantage, supra. at 1094 n. l; accord, Ramey Constr. Co. v. Apache Tribe of

Mescalero Reservation,6T3 F.2d315,320 (1Oth Cir. 1982).

A tribe that is incorporated under $ 477, however, may be considered acitizen

of the state of its principal place of business for diversity jurisdiction purposes. Ski

Apache, supra, at729.

Here, both Amerind and Biackfeet Housing are incorporated entities. Amerind

is a corporation and Blackfeet Housing is a unit of another. "The defendant, whose

proper name is 'The Blackfeet Tribe of the Blackfeet Indian Reservation,' is a federal

corporation chartered on July 18, 1936, by the Secretary of the Interior (charter

ratifred August 15, 1936) under the provisions ofthe Indian Reorganization Act of

1934,48 Stat.984,25U.S.C. $461 etseq." EnterpriseElec.Co.v.BlaclcfeetTribeof

Indians,353 F.Supp. 991,992 (D.Mont. 1973).

Second, complete diversity exists. "Amerind is headquartered and physically

located within the exterior boundaries of the Pueblo of Santa Ana within the State of

NewMexico." App. 11 (fl l2).

Plaintiff Blackfeet Housing is an entity created and solely owned
by the Blackfeet Tribal Business Council, the goveming body for the
Blackfeet Tribe. The Blackfeet Tribe is a sovereign Indian tribe and is
recognized as such by the United States. Plaintiff [Blackfeet Housing]
occupies the Blackfeet Reservation of Montana and is the legal successor

in interest to the Indian signatories of the Treaty of Fort Laramie . . .
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App. 300, f11; accord, App. 9, !f 2.ro

For purposes of determining citizenship under 1332(a), a

corporation is deemed a citizen of the state by which it has been
incorporated and ofthe state where it has its principal place ofbusiness.
28 U.S.C. 1332(c)(l). An Indian tribe may become a corporation by
being chartered under the Indian Reorganization Act, 25 U.S.C. 477.
Such a corporate entity may be considered a citizen ofthe state of its
principal place of business for diversity jurisdiction purposes. See

Enterprise Elec. Co. v. Blaclcfeet Tribe of Indians,353 F.Supp. 991,992
(D,Mont. 1973).

Gaines v. Ski Apache,8 F.3d 726, 729 (l}thCir. 1993).rr

To the extent the limited partnerships named originally as defendants in the

court below have any relevance to the analysis, they all have their principal places of

business in the State of Montana or in the State of Florida.l2 Thus, complete diversity

existed at the time the complaint was filed.

Finally, it is clear that "the matter in controversy exceeds the sum or value of

$T5,000,exclusiveofinterestandcosts,"fordiversityjurisdictionunder$1332. (No

r0 Moreover, the Court may take judicial notice that the Blackfeet Reservation is
within the territorial boundaries of the State of Montana. F.R.E. 201.

" Accord, Navajo Nation v. (Jrban Outfitters, Inc.,9I8 F.Supp.2d 1245,1,254
(D.N.M.2013); Fort Sill Apache Indus. v. Team Sys. Intl., LLC,2012 U.S. Dist.
LEXIS 157912, at tl (E.D,Va. 2012); J. L. Ward Assocs. v. Great Plains Tribal
Chairmen's Health 8d.,842 F.Supp. 2d 1163,1182 (D.S.D. 2012); Veeder v. Omaha
Tribe,864F.Supp. 889, 899 (N.D. Iowa 1994); GNS, Inc. v. Winnebago Tribe,866F.
Supp. 1185, 1188-l 189 (l{.D,Iowa 1994).

t2 App74,;App 86,97;App 100, 104;App 109, 112.
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minimum amount in controversy is required for federal question jurisdiction under $

136?. United States v. Alpine Land & Resetryoir Co., supra.)

For diversity jurisdiction under section 1332, this Court has announced that it

Circuit applies the "legal certainty test" to determine whether there is a sufficient

amount in controversy:

When federal subject matter jurisdiction is challenged based on the amount in
controversy requirement, the plaintiffs must show that it does not appear to a
legal certainty that they cannot recover" the jurisdiction amount. 1d. Thus,

[piaintiffl Woodmen, not [defendant] Sanchez, has the burden of establishing
jurisdiction. [Plaintiffl Woodmen can meet this burden by demonstrating that it
is not legally certain that the claim is less than the jurisdictional amount. See

Adams v. Reliance Standard Life Ins. Co..225 F.3d 1179, 1183 (10th Cir.
2000).

Woodmen of the World Life Ins. Society v. Manganaro,34zF.3d 1213, 1216 (lOth

Cir. 2003).

As this Court further explained in Woodmen when it reversed the New Mexico

district court's dismissal of the action,

The legal certainfy standard is very strict. As a result, it is difficult for a
dismissal to be premised on the basis that the requisite jurisdictional amount is

not satisfied. l48 Wright, Miiler & Cooper, Federal Practice & Procedure:

Jurisdiction 3 d S 37 02, at 97 -9 I ( I 998). There is a strong presumption favoring
the amount alleged by the plaintiff, See Adams,225F.3d at 1183 (noting that
amount alleged in the complaint can alone be sufficient to satisff showing that
it is not legally certain the amount is less than the jurisdictional requirement);
see also Tongkook Am., Inc. v. Shipton Sportswear Co.,14 F.3d 781, 785 {2d
Cir. 1994) ("The legal impossibility of recovery must be so certain as virtually
to negative the plaintiffs good faith in asserting the claim." (quotation
omitted)). Generally, dismissal under the legal certainty standard will be

warranted only when a contract limits the possible recovery, when the law
limits the amount recoverable. or when there is an obvious abuse of federal
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court jurisdiction. l4B Wright, Miller & Cooper, Federal Practice &
Procedure: Jurisdiction 3d $ 3702, at 98-101 (1998).

Woodmen, supra, at 1216-1217.

"[A]11 the plaintiff needs to do is allege an amount in excess of $ 75,000 and

he will get his way, unless the defendant is able to prove 'to a legal certainty' that

the plaintiff s claim cannot recover the alleged amount." McPhail v. Deere & Co.,

529 F .3d 947 , 953 ( I Oth Cir. 2008).

In its complaint against Amerind, Blackfeet Housing alleged that damages to

130 housing units are covered by the insurance policies Amerind issued to Blackfeet

Housingandrelatedentities. App302-304(l]fl6-13). Thetotalvalueoftheallegedly

damaged housing units well exceeds the minimum of $75,000 under $ 1332.t3

It is essential to note that the district court can properly determine the amount in

controversy by referring to Amerind's papers filed in the court below; those papers

indicates an amount in controversy of at least S1,413,980.14 On facts similar to the

case at bar, this Court held that the plaintiffin the federal court action sufficiently

alleged facts to establish the minimum amount in controversy to establish federal

diversity jurisdiction. This Court held,

13 App 78-80; App 90-93; App 105-107; App 115-117. ln the event it is
necessary to plead more specifically an amount in controversy under section 1332,
Amerind has the right to amend its complaint in the court below to do so. 18 U.S.C. $
1653.

t4 App223.
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This case presents a situation where Woodmen's jurisdictional amount

rests upon the claims asserted by Sanchez in her state court complaint. The

Tenth Circuit has not addressed the appropriate means for determining the

amount in controversy in cases seeking to compel arbitration. This courl,

however, finds persuasive the holding ofother circuits that "look through to the

possible award resulting from the desired arbitration" to determine the amount
in controversy. Doctor's Assocs., Inc. v. Hamilton,l50 F.3d 157,160 (2d Cir'
1998) (quotation omitted); see also The Barbers, Hairstyling for Men &
Women, Inc. v. Bishop, 132 F.3d 1203, 1205 (7th Cir. 1997); Webb v.

Inves tacorp, Inc., 89 F .3 d 252, 256 (5th Cir. 1996); Jumara v. State Farm Ins.

Co.,55 F.3d 873, 877 (3dCir. 1995). Accordingly, the requisite jurisdictional
amount will be satisfied in a suit to compel arbitration unless it is legally certain

that the stakes of the arbitration are $ 75,000 or less. We Care Hair Dev., Inc.
v. Engen,180 F.3d 838, 841 (7th Cir. 1999).

Woodmen, supra, at 1217.

In passing, it is interesting to note that Sanchez's causes of action in the state

court, as described by the this Court in Woodmen, are count-for-count almost the same

as Blackfeet Housing's causes of action against Amerind in the Blackfeet Tribal Court

- the same claims which Amerind seeks to have arbitrated. The fact pattern of

Woodmen is remarkably similar to that of the present case.

The Ninth Circuit reached the same conclusion as this Court:

[W]e hold that the legal certainty standard applies when a party files a petition
in federal court to compel arbitration, even when the opposing party is suing the
federal petitioner in state court. Two other circuits have come to the same

conclusion, E.g., Doctor's Assocs., Inc. v. Hamilton, 150 F.3d 157 (2d Cir.
1998); Woodmen of the World Life Ins. Soc'y v. Manganaro, 342 F .3d l2l3
(1Oth Cir. 2003).

Geographic Expeditions, Inc. v. Estate of Lhotka,599 F.3d 1102, 1107 (9th Cir.

2010).
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Therefore, ample grounds exist for federal diversityjurisdiction.

ry. BECAUSE THE POLICY OF FEDERAL LAW STRONGLY FAVORS
ARBITRATION, THE DISTRICT COURT IS REQUIRED TO "LOOK
THROUGH'T}M COMPLAINT TO T}IE UNDERLYING PROCESS TO
FIND FEDERAL JURISDICTION.

While considering the bases for federal jurisdiction, it is important not to

overlook the fundamental reliefthat Amerind sought in the court below: That relief is

arbitration, which is expressly required in five written agreements which Blackfeet

Housing willingly entered with Amerind. App 9- I 0 (flfl 3-9); App 20- I 1 7,

This is not a case that would have inappropriately consumed the district court's

resources with extensive motion practice, discovery disputes, or trial. Rather, the only

and limited remedy Amerind seeks is the district coult's order compelling Blackfeet

Housing to arbitrate under the Federal Arbitration Act (hereinafter, "FAA"), 9 U.S.C.

$$ 1-13,.

Congress enacted the FAA "[t]o overcome judicial resistance to arbitration,"

Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440,443 (2006), and to declare

"'a national policy favoring arbitration' of claims that parties contract to settle in that

manner," Preston v. Ferrer,552 U.S. 346,353 (2008). Thus, $ 2 of the FAA makes

arbitration agreements in contracts "involving commerce" "valid, irrevocable, and

enforceable," and $ 4 of the FAA provides for enforcement of arbitration agreements

in the federal district courts. While acknowledging that the FAA does not per se
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create federal jurisdiction, but rather requires "an independent jurisdictional basis"

therefor (Hall St. Asso., L.L.C. v. Mattel, Inc.,55? U.S. 576, 582 (2008); Moses H.

Cone Mem. Hosp. v. Mercury Constr. Corp.,460 U.S. 1, 25, n. 32 (1983)), the policy

ofthe law favoring arbitration that Congress established by enacting the FAA remains

clear, universal, and compelling.

As this Court articulated this important principle, "Thirty years ago the

Supreme Court expressed in the strongest terms the commitment to arbitration

established by the FAA." THI of N. M. at Hobbs Ctr., LLC v. Patton, 7 41 F .3d | 162,

1165 (10th Cir.2014). The FAA "evinces a strong federal policy in favor of

arbitration." ARW Exploration Corp. v. Aguirre,45 F.3d 1455, 1462 (I}th Cir. 1995).

Consistent with the fundamental policy favoring arbitration, the Supreme Court

has endorsed a district court's "looking through" the petition to compel arbitration

brought under $ 4 ofthe FAA to find a basis for federal jurisdiction:

Attending to the language of the FAA and the above-described
jurisdictional tenets, we approve the "look through" approach to this
extent: A federal court may "look through" a $ 4 petition to determine
whether it is predicated on an action that "arises under" federal law; in
keeping with the well-pleaded complaint rule . . .

The text of$ 4 drives our conclusion that a federal court should
determine its jurisdiction by "looking through" a $ 4 petition to the
parties' underlying substantive controversy. We reiterate $ 4's relevant
instruction: When one party seeks arbitration pursuant to a written
agreement and the other resists, the proponent of arbitration may petition
for an order compelling arbitration in
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"any United States district court which, save for [the arbitration]
agreement, would have jurisdiction under title 28, in a civil action or in
admiralty of the subject matter of a suit arising out of the controversy
between the parties." 9 U.S.C. $ 4.

Vadenv. Discover Banf,556 U.S. 49,62(2009).

Although the district court acknowledged application of the "looking through"

doctrine and cited Vaden (App 27 6-280), the flaw in the court's analysis is that it did

not look far enough.

First, the court correctly held that federal questionjurisdiction could exist under

certain circumstances - all of which are present in this case;

Federal question may also be found to exist where a tribal court's
attempt to asseft authority over a non-Native party. See, e.g., Kerr-
McGee Corp. v. Farley,l l5 F.3d 1498, 1501 (lOth Cir. 1997) (the scope
of a tribal court's jurisdiction is a federal question over which federal
district courts have jurisdiction); National Farmers Union Ins. Cos. V.

Crow Tribe,47l U.S. 845, 853 (1985); Morongo Band of Mission
Indians v. Rose,893 F.zd 1074, 1077-78 (9th Cir. 1990) (holding that
whether a tribe had the authority to enforce a tribal ordinance against a
non-Native was a federal question); see also Peabody [Coal Co. v.

Navajo Nation,373 F.3d 945,951(9th Cir. 2004)l (no federal question
when complaint made no reference to any dispute about asserted tribal
courtjurisdiction or authority and therefore asserted no basis for federal
jurisdiction on those grounds).

Second, the district court did not look far enough, because the facts were clearly

before that court indicating that Blackfeet Housing had sued Amerind in the Blackfeet

Tribal Court and the tribal court asserted jurisdiction over Amerind (exh. 1), andthat

Amerind had contested the assertion of that tribal court's iurisdiction over Amerind,

which obvlously is not a member of the Blackfeet Tribe (AA 23-2, pp. 43-53).
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Plainly, Blackfeet Housing's tribal court complaint (AA, pp. 8-9) on its face seeks

punitive and other extra-contractual damages. That is a direct attack against

Amerind's sovereign immunity, as discussed above. Thus, by the district court's own

logic and citations, federal question jurisdiction exists.

The bases for federaljurisdiction are evident from the record and the documents

of which judicial notice is requested. Therefore, this Court should enforce the clear

and strong federal policy that favors arbitration.

V. BECAUSETI{EBLACKFEETTRIBAL COURTHASNOJURISDICTION
OVER AMEzuND BASED ON AMEzuND'S SOVEREIGN IMMI-INITY,
AMERIND IS NOT REQUIRED TO EXHAUST REMEDIES BEFORE TFIE

BLACKFEET TRIBAL COURT, AND TI{E ISSUE RAISES A QUESTION
OF FEDERAL JURISDICTION.

In its motion to dismiss. Blackfeet Housins relied heavily on the issue of

exhaustion of tribal remedies (AA 17, p. l,fl2;oi ,r, l0-17), as the district court

noted (AA 36, p. 6, fl 4). Except as to subject matter jurisdiction, however, the district

court "denie[d] the motion with regard to the other grounds for dismissal raised by

Defendants" (AA 36, p. 2, fl l), including "other jurisdictional arguments, such as

Plaintiff s failure to exhaust tribal remedies" (AA 36, p 14, fl'll 2-3).

The fact that Blackfeet Housins raised the doctrine of exhaustion of tribal

remedies underscores the presence of-u f.a.rut question in this case. First, as this

Court held in Kerr-McGee Corp. v. Farley, supra, at 1501, "The scope of a tribal
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court's jurisdiction is a federal question over which federal district courts have

jurisdiction," citing National Farmers Union Ins. Cos. v. Crow Tribe,471U.S. 845,

8s3 (1985).

Second, the Blackfeet Tribal Court has no subject matter (or personal)

jurisdiction over Amerind, because Amerind is a sovereign entity with sovereign

immunity provided by federal law:

We hold that the Tribal Court does not have jurisdiction over the
plaintiffs' direct suit against Amerind because Amerind is entitled to
tribal immunity and the plaintiffs have failed to meet their burden of
showing that Amerind waived such immunity.

Amerind Risk Mngt. Corp. v. Malaterre, supra, at 682.

[S]overeign immunity is a "threshold jurisdictional matter" and a
'Jurisdictional prerequisite." [Citation omitted.] Therefore, tribal
sovereign immunity may be raised for the first time on appeal, id., or
raised saa sponte by the court.

Id. at686.

Because the Blackfeet Tribal Court has no subject matter jurisdiction in light of

Amerind's sovereign immunity, Amerind is nor required to exhaust tribal remedies

before that court. That is the express holding of the Supreme Court of the United

States in the seminal case of Nevada v. Hicles,533 U.S. 353, 360 (2001):

The last question before us is whether petitioners were required to
exhaust their jurisdictional claims in Tribal Court before bringing them
in Federal District Court. See National Farmers (Jnion Ins. Cos. v. Crow
Tribe,47l U.S. 845, 856-857, 85 L. Ed. 2d 818, 105 S. Ct. 2447 (1985).
ln National Farmers Union we recognized exceptions to the exhaustion
requirement, where "an assertion of tribal jurisdiction is motivated by a
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desire to harass or is conducted in bad faith, . . . or where the action is
patently violative of express jurisdictional prohibitions, or where

exhaustion would be futile because of the lack of an adequate

opportunity to challenge the court's jurisdiction," id. at 856, n. 2l
(intemal quotation marks omitted). None of these exceptions seems

applicable to this case, but we added a broader exceptionin Strate [v. A-
1 Contrs.,520 U.S. 438 (1997): "when . . . it is plain that no federal

grant provides for tribal govemance of nonmembers' conduct on land

coveredby Montana's mainrule," so the exhaustion requirement "would
serve no purpose other than delay." 520 U.S. at 459-460, and n, 14.

On the record before this Court, all four exceptions are evident. This Court can,

but need not, decide whether any of the four exceptions to exhaustion applies here.

Rather, the fact that Blackfeet Housing seeks to invade Amerind's sovereign

immunity and argues for exhaustion reveals a federal question that the federal district

court ousht to decide.
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CONCLUSION

For reasons set forth herein, Amerind respectfully requests this Court to reverse

the district court and remand to that court this case either to (a) to decide Amerind's

petition to compel arbitration on the merits, or (b) permit Amerind to amend its

complaint to correct defects, ifany, in jurisdictional allegations.

Dated: September 10, 2015 LEWIS BRISBOIS BISGAARD & SMITH LLP
JOSEPHK. FIEGEDUS

Attorneys for Plaintiff and Appellant, AMERIND
RI SK MANAGEMENT CORPORATION
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STATEMENT WHY ORAL ARGUMENT IS NECESSARY

This case involves the intersection of several novel and important legal

questions. Specifically, the issues are pivotal, because they involve the existence of

federaljurisdiction,bothfederalquestionjurisdictiongenerally($ 1331)andrelatedto

Indiantribesspecifically($ 1362),aswellasdiversityjurisdiction($ 1332)asapplied

to two sovereign Indian entities.

In addition, the case involves the rarely applied doctrine of"looking through"

for the district court to look through Amerind's complaint to arbitration and tribal

couft proceedings to determine whether to order arbitration under the Federal

Arbitration Act.

Moreover, the case involves the overlay oflndian law upon issues offederal

jurisdiction and the other issues described above.

Although the record is small, the issues are substantive and significant, and

warrant the Court's consideration at oral argument. The Court and the parties would

be significantly assisted by questioning and an active dialogue through oral argument,

and the efficient andjust disposition ofthis appeal would be aided.
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DECISION UNDER REVIEW

In accordance with Tenth Circuit Rule 28.2(,4.)( I ), all pertinent written findings,

conclusions, opinions, and orders are attached hereto, consisting ofthe following;

(l) Memorandum Opinion and Order Granting Defendants' Motion to Dismiss

for Lack of Subject Matter Jurisdiction and Denying the Motion with Regard to Other

Grounds for Dismissal, filed on May 11,2015 by the Honorable William P. Johnson,

District Judge; and,

(2) Judgment entered on May 11, 2015.
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CERTIFICATE OF COMPLIANCE WITH VOLUME LIMITATIONS

In accordance with rule 32(a)(7) of the Federal Rules of Appellate

Procedure, I, the undersigned attorney ofrecord on behalfofplaintiffand

appellant, Amerind Risk Management Corporation, hereby cefiiry that Appellant's

Opening Briefis proportionately spaced, is printed in l4-point font, and contains

8,157 words excluding those portions of the brief which do not count under rule

32(a)(7)(iii).

Dated: September 10, 2015 LEWIS BRISBOIS BISGAARD & SMITHLLP
JOSEPHK. HEGEDUS

Attomeys for Plaintiff and Appellant, AMERIND
RI SK MANAGEMENT CORPORATION
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CERTIFICATE OF COMPLIANCE WITH
PRIVACY REDACTION REQI,NREMENTS

In accordance with rule 25(a)(5) of the Federal Rules of Appellate Procedure

and rule 25.5 ofthe Tenth Circuit Rules, I, the undersigned attorney ofrecord on

behalf of plaintiff and appellant, Amerind Risk Management Corporation, hereby

certifr that no redactions were required to be made under said rules, and therefore,

Appellant's Opening Brief complies with those rules.

Dated: September 10, 2015 LEWIS BRISBOIS BISGAARD & SMITH LLP
JOSEPHK. HEGEDUS

Attomeys for Plaintiff and Appellant, AMERIND
RISK MANAGEMENT CORPORATION
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RISK MANAGEMENT CORPORATION
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

AMERIND RISK MANAGEMENT
CORIORATION, a Section 17 federally
chartered comoration.

Plaintifl

BLACKFEET HOUSING, BLACKFEET
HOUSINC LIMITED PARTNERSHIP #1,
BLACKFEET HOUSING LIMITED
PARTNERSHIP #2, BLACKFEET HOUSING
LIMITED PARTNERSHIP #3, BLACKFEET
HOUSING LIMITED PARTNERSHIP #4,
NATIVE AMERICAN HOUSING FUND I
LIM]TED PARTNERSHIP, NATIVE
AMERICAN HOUSING FUND II LIMITED
PARTNERSHIP, NATIVE AMERICAN HOUSINC
FUND IV LIMITED PARTNERSHIP, AND
NATIVE AMERICAN HOUSING FI]ND V
LIMITED PARTNERSHIP,

Civil No. 15-00072 WJ/KBM

Defendants.

MEMORANDUM OPINION AND ORDER GRANTING DEFENDANTS'MOTION TO
DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION

and
DENYING THE MOTION WITH REGARD TO OTHER GROUNDS FOR DISMISSAL

THIS MATTER comes before the Court upon a Motion to Dismiss for Failure to State a

Clainr, filed on March 23, 2015 by Blackfeet Housing and Blackfeet Limited Partnerships

('Blackfeet Housing" or "Defendants"), #l-ll4 (Doc, 1?). Having reviewed the parties'briefs

and applicable law, the Court finds that Defendants' motion is well-taken on the grounds that the
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Court lacks subject matter jurisdiction over this case, but denies the motion with regard to the

other grounds for dismissal raised by Defendants.

BACKGROUND

Defendants seek dismissal of the complaint in this case for lack of jurisdiction under

Fed.R.Civ.P.12(b)(l) and for failure to state a claim upon which relief can be granted, under

Rule l2(b)(6). In addition, Defendants contend that Plaintiff has failed to comply with the

requirement of exhaustion of Tribal court remedies. The underllng facts concem claims of

insurance bad faith and breach of insurance contract alleged by Defendants against Plaintiff

based on Plaintiffs denial ofcoverage for tlood damage to Defendants' property.

The Complaint asserts federal jurisdiction under 28 U.S.C. $$1331 and 1362, and 9

U.S.C. $4. Compl., ll 10. Plaintiff also seeks declaratory relief, see Compl., 1fl36-44, although

the Complaint does specifically mention that the basis for this relief is the Declaratory Judgment

Act, to 28 U.S.C. flt12201 and2202.

A. Establislunent of Amerind

Blackfeet Housing is a non-profit organization formed to deliver housing to low income

Blackfeet tribal members. Blackfeet Housing "BH" purchased insurance from Amerind Risk

Management Corporation ("Amerind") which is a federally chartered corporation pursuant to

Section 17 of the Indian Reorganization Act ("IRr{"), 25 U.S.C. $477. Amerind was formed by

tribes and Indian housing authorities in 1986. Amerind's insurance component for non-Native

American Indian Housing Self-Detemrination Act ("NAHASDA") stock was chartered in 2010

by three tribes to provide affordable insurance products and services to Indian housing

authorities. This insurance includes flood insurance. See Ex. E to Ccmpl. None of the

chartering tribes receive any benefits from Amerind. Compl, at 1-2.
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Defendants are Tribal entities formed by the Blackfeet Tribe. They have an inter-tribal

relationship with Amerind through various insurance agreements. Compl., fl!13-9. The inter-

tribal agreement between Amerind and Defendants which is televant to this case is a March 30,

2012 Tribal Operations Protection Plan Participation Agreement C'TOPP" or "Participation

Agreement"). Compl., Ex. A. As a "Participant," each Defendant has agreed to join with other

Tribal Participants in the TOPP to 'Jointly pool their financial resources to share in and protect

against financial risks common among them." Compl., Ex. A at 1.

According to the complaint, the Participation Agreement states that the parties ageed to

an explicit arbitration clause that includes provisions goveming selection of an arbitrator; place

of arbitration; and use of Tribal courts. Compl., fl17. Under the Participation Agteement,

Defendants purchased TOPP insurance products under four different coverage documents.

Compl., Ex. B ("Scope of Coverage"). The Complaint alleges that the TOPP Scope of Coverage

also calls for arbitration ofany dispute between the parties, although in less detail in comparison

with the arbitration provision in the Participation Agreement, such as provisions requiring the

use of three arbitrators pursuant to the Rules of the Center for Public Resources ("CPR').

Compl., lftfl7-18. It is Plaintiffs position that both the Participation Agreement and the Scope

of Coverage agee that the parties shall submit disputes to binding arbitration in New Mexico

and that neither the Participation Agreement nor the Scope of Coverage documents specifies or

restricts which arbitration company shall underlake the arbitration. Defendants' position, with

which Plaintiff disagrees, is that Amerind is precluded from bringing arbitration before the AAA.

B. Underlvine Factual Background

In August and September of 2013, Defendants submitted claims to Amerind conceming

water and mold damage in 110 of its housing units which were included in the TOPP. In
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February of 2014, Blackfeet Housing submitted a demand letter. Amednd conducted an

investigation under four claim numbers, which resulted in similar opinions that the water and

mold damage was caused by faulty construction, normal wear and tear, and maintenance

issues-all of which are excluded by the TOPP. On March 17 ,2014, Amerind denied coverage.

See Ex. A (denial of claim letter); Ex. 2 (Kittson Aff.).1

Instead ofproceeding to arbitration, Blackfeet Housing filed a complaint against Amerind

for breach of insurance contract and bad faith on Aoril 17 . 2014 in the Blackfeet Tribal Court of

the Blackfeet Indian Reservation in Browning, Montana. See Blacffeet Housing v. Amerind Risk

Management Corpordtion, Case No. 2014CA60 (hereinafter, "Tribal Court Lawsuit"). Amerind

responded by making a special limited appearance in the Tribal Court, moving to dismiss the

matter on various jurisdictional grounds. Ex. B. The motion is still pending in Tribal Court.

On December l'7,2014, Amerind filed a Demand for Arbitration with the American

Arbitration Association ("AAA"). On December 30,2014, Blackfeet Housing filed a motion to

dismiss on the basis that neither the Participant Cell Agreement ("cell agreement") nor the Trial

Operations Protection Plan ("TOPP") Agreement allowed Amerind to file with the AAA (Ex. 6,

Mot. to Dismiss). Amerind also filed the instant action in federal court asking this Court to

require Blackfeet Housing to submit to arbitration, allcging that the two insurance agieements

require arbitration. The parties have agreed to hold the AAA arbitration in abeyance, with

concurence from the AAA.

Legal Standards

Defendants' motion raises arguments under both Rule l2(b)(1) and Rule 12(b)(6) of the

Federal Rules of Civil Procedure. Rule 12(b)(6) tests the viability of the allegations in a

complaint. To survive a motion to dismiss, a complaint must contain sufficient factual matter,

i Defendarts' exhibits are numbered; Plaintiffs exhibits are designated by letter.

4
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accepted as true, to 'state a claim to relief that is plausible on its face."' Ashcroft v. Iqbal, 556

U.S. 662, 678 (2009) (qtoling Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Although

a court must accept all the complaint's factual allegations as true, the same is not true of legal

conclusions. Id. Merc "labels and conclusions" or "formulaic recitation[s] of the elements of a

cause ofaction" will not suffice. Twombly,550 U.S. at 555.

Rule l2(b)(1) empowers a court to dismiss a complaint for lack ofjurisdiction over the

subject matter. Fed.R.Civ.P.l2(b)( l). When making a Rule 12(b)(1) motion, a party may go

beyond the allegations in the complaint to challenge the facts upon which jurisdiction depends by

relying on affidavits or other evidence properly before the court. ,S€e New Mexicans for Bill

Richardson v. Gonzales, 64 F.3d 1495, 1499 (10th Cir.l995); Holt v. United States,46 F.3d

1000, 1003 (l0th Cir.l995). A court has broad discretion to consider affidavits or other

documents to resolve disputed jurisdictional facts under rule 12(bXl). See Holt,46 F.3d at 1003.

In those instances, a courl's referencc to evidence outside the pleadings does not necessarily

convert the motion to a rule 56 motion. 1d. (citing to Wheeler y. Hurdman,825 F.2d 25'7,259 n.

5 (lOth Cir.), cert. denied, 484 U.S. 986 (1987). Where, however, the court determines that

jurisdictional issues raised in rule 12(b)(1) rnotion are intertwined with the case's merits, the

court should resolve the motion under either Rule 12(b)(6) or Rule 56. See Franklin Sav. Corp.

v. United States, 180 F.3d 1124, Il29 (lOth Cir.l999), cert, denied,528 U.S. 964 (1999).

Here, the Complaint seeks reliefin the form of specific performance requiring arbitration.

,See Compl., tTfl29-35. The Court's consideration of the jurisdictional issues will not extend to a

consideration of the specific arbitration provisions in the Participation Agreement and the Scope

of Coverage documents, and thus is not intertwined with the merits of a substantive claim in the

case. Therefore, the Coufi's resolution of the issue will be made under Rule 12(b)(l) and need
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not be resolved under either rule 12(b)(6) or Rule 56. Cmp. Davis ex rel Davis v. U.S., 343 F.3d

1282, 1295 (1Oth Cir. 2003) (exhaustion of administrative remedies not an aspect of substantive

claim and thus there was no need to convert motion to Rule l2(b)(6) or Rule 56 standard of

review).2

DISCUSSION

Defendants seek dismissal of Plaintiff s claims under Fed.R.Civ.P. 12(bX 1) for lack of

jurisdiction over Defendants. Defendants also contend that Plaintiff has failed to comply with

the requirement of exhaustion of Tribal court remedies, which bars Amerind's attempt to

circumvent jurisdiction of the Blackfbet Court. Defendants request that this Court dismiss all

proceedings in this action pending Plaintiffs exhaustion of remedies in the court of Blackfeet

Nation, or stay the case until the Tribal court has had an opportunity to determine its jurisdiction

over the case and ifjurisdiction exists. Defendants also seek to dismiss Plaintiffs claims under

Fed.R.Civ.P. l2(b)(6) for failure to state a claim upon which reliefcan be granted.

Plaintiff contends that the Blackfeet Tribal Court does not have jurisdiction over Amerind

because Amerind has not waived its sovereign immunity and there is no federal law abrogating

that immunity. Amerind submits that it properly submitted the parties' dispute to binding

arbitration in accordance with the parties' agreements.

Defendants raise several grounds for disrnissal: (1) this Court lacks jurisdiction to hear

this case because it does not arise under the Constitution, treaties or Federal laws; (2) Plaintiff

Amerind has failed to exhaust its tribal court remedies; and (3) the Blackfeet laws do not permit

an arbitration clause in an insurance contract.

2 Defendants express no opinion on the standard ofreview in their motion or reply.

6

Appellate Case: 15-2089     Document: 01019489119     Date Filed: 09/10/2015     Page: 59     Appellate Case: 15-2089     Document: 01019490710     Date Filed: 09/10/2015     Page: 59     



Case 1:l-5-cv-00072-WJ-KBM Document 36 Filed 05ltLlL5 Paoe 7 of 14

I. Federal Jurisdiction

The Complaint asserts federal jurisdiction under 28 U.S.C. $0 1331, 1362 and under the

Federal Arbitration Act ("FAA"), 9 U.S.C. 94, and also seeks declaratory reliei

A. Declaratory Relief

Both parties recognize that the Declaratory Judgment Act, 28 U.S.C. $2201, creates a

remedy in federal court but does not in itself confer jurisdiction on federal courtl See Devon

Energt Production Co., L.P. v. Mosaic Potash Carlsbad, [nc.,693 F.3d 1195, 1202 (l0th Cir.

2012) (because the Declaratory Judgment Act "does not confer jurisdiction upon federal courts, .

. . the power to issue declaratory judgments must lie in some independent basis of jurisdiction

[under $1331]") (citation omitted); Franchise T*r Bd. of State of Cal. v. Construction Laborers

Vacation Trust for Southern California,463 U.S. 1, l7 (1983) (the Declaratory Judgment Act

was intended to affect only the remedies available in a federal district court). Lr determining

whether federal jurisdiction exists, courts may also look to the cause of action which the

declaratory defendant threatens to assert. See Franchise Tax Bd. of State of CaL v. Construction

Laborers Vacation Trust for Southern Califurnia,463 U.S. l, 16, n.14 (1983). If that cause of

action does not itself involve a claim under federal law, "it is doubtful if a federal court may

entertain an action for a declaratory judgment establishing a defense to that claim." 1d. Here, in

the underllng complaint brought by Delendants in Tribal court, Defendants allege claims

grounded in negligence, breach of fiduciary duty and breach of contract-none of which come

close to assefiing a basis for federal jurisdictiou. Ex. 3.

IL Jurisdiction Under $1331 and S1362

Federal courts have original jurisdiction over civil actions "arising under the Constitution,

laws, or treaties ofthe United States." 28 U.S.C. $ 1331. For a case to "arise under" federal law,
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a plaintiffs well-pleaded complaint must establish either (l) that federal law creates the cause of

action or (2) that the plaintiffs asserted right to relief depends on the resolution ofa substantial

question of federal latrt. Franchise Tar Bd. of CaL v. Constr. Laborers Vacation Trust for S. Cal.,

463 U.S. 1,2'/-28 (1983); Devon Energy Prod, Co,, L.P, v. Mosaic Potash Carlsbad, Inc., 693

F.3d 1195, 1202-04 (t0th Cir.2012) (suit arises under federal law "only when the plaintiffs

statement ofhis own cause ofaction shows that it is based on federal law").

Under $ 1362 the district courts shall have original jurisdiction of all civil actions, brought

by any Indian tribe or band with a goveming body duly recognized by the Secretary of the

Interior, wherein the matter in controversy arises under the Constitution, laws, or treaties of the

United States.

Amerind contends that this Court has subject matter jurisdiction over this case because it

is a Tribe" under 91362 and because this action arises under federal law. Defendants claim that

ncither is correct. Defendants rely on language in the charler creating Amerind which states that

while the Corporation (Amerind) is a legal entity jointly owned by the Charter Tribes, it is

"distinct and separate" from the Charter Tribes" and the "activities, transactions, obligations,

liabilities and property of the Corporation are not those of the Charter Tribes." Ex. i at 2. This

language is not dispositive, however, because it does not state that Amerind is not a Tribe or

does not qualify as a Tribe; it merely states that Amerind is separate from the Charter Tribes.

Amerind offers no conclusive legal basis for its claim that it is in fact a Tribe, but there is case

law which holds that Amerind is entitled to tribal sovereign immunity. See Amerind Risk

Management Corp. v. Malaterre,633 F.3d 680, 685 (8th Cir. 2011). The Eighth Circuit in that

case noted specifically that Amerind was "not an ordinary insurance company'' because its

purpose is to administer a self-insurance risk pool for Indian Housing Authorities and lndian
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tribes." 1d. The court also found that Amerind was entitled to tribal sovereign immunity because

it "serves as a arm of the [Charter Tribes] "and not as a mere business . . . ," Id. (emphasis

added).

The Amerind case comes close to holding that Amerind is a Tribe, but regardless of its

status, Plaintiff would still have to satisfy the other part of $ 133 I and $ 1362 in order to establish

federal jurisdiction.3 See Peabody Coal Co. v. Navajo Nation,373 F.3d 945, 949 (gth Cir. 2004)

("the fact that the delbndant is a Native sovereign is not, by itself, sufficient to raise a federal

question"); Navajo Tribal Utility Authority v. Arizona Dept. of Revenue, 608 F.2d 1228, l23l

(9th Cir. i979) (Suits brought by tribal corporations have also been found to fall outside the

scope of $ 1362); Mescalero Apache Tribe v. Martinez, 51,9 F .2d, 479,480 ( lOth Cir. 1975) (both

$$1362 and 1331 require that the matter in controversy be one arising under the Constitution,

laws, or treaties of the United States). Thus, Amerind must still show that it has asserted a

matter in controversy that arises under federal law in order for this Court to have jurisdict'ion

over this case.

A. Jurisdiction Under U.S.C.$4

In this case, the Complaint seeks declaratory reliel which as the Court has already

discussed, is insuffrcient on its own as a basis for fbderal jurisdiction, as well as an order to

compel arbitration of the underlying matter. The Complaint contains no federal causes of action

or matters which require resolution ofa substantial question of federal law. Thus, it would seem

that Plaintiffhas failed to assert federal jurisdiction under the well-pleaded complaint rule.

' While both $1331 and $1362 require that the matter in controv€rsy be one arising under tbe constitution, law$, or
heaties of the United States, it has been suggested that the "arising undei'language in $1362 should be more
brcadly construed than the same language in $1331. .See Mescalero Apache Tribe,519 F.2d at 481. However,
without a more definitive analysis by the United States Supreme Coufi on the issue, a "good case" can be made for
construing the language the same under both statutes. /d. (rejecting Apache Tribe's application of broader
interpretation of federal question jurisdiction under 91362).
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The Complaint also asserts jurisdiction under the Federal Arbitration Act ("FAA"), 9

U.S.C. $4, which provides that parties may petition federal district courts to compel arbitration

where there has been a failure to arbitrate under an agreement. See Vaden v. Discover Bank, 556

U.S. 49, 66 (2009) (section 4 of the FAA does not enlarge federal-court jurisdiction; "rather, it

confines federal courts to the jurisdiction they would have "save for [the arbitration]

agreement"). However, a federal court may "look through" a $4 petition to determine whether rt

is predicated on an action that "arises under" federal law. Vaden v. Discover Bank, 129 S.Ct.

1262, 1266 (2009) (in a $4 petition to enforce arbitration, federal court should determine

jurisdiction based on parties' underlying substantive controversy); see also Ute Indian Tribe o/

the Uintah and Ouray Reservation v, Ute Distlibution Corp.,455 Fed.App. 856 (lOth Cir. 2012)

(suit arises under federal law "only when the plaintiffs statement of his own cause of action

shows that it is based upon federal law") (citing Vadenl.A The Vaden decision by the Supreme

Court abrogated ll'isconsin v. Ho-Chunk Nation,463 F.3d655 (7th Cir. 2006), which held that a

federal court may not "look through" the plaintiff s arbitration request to the underlying dispute,

finding the nature of the underllng dispute "irrelevant for purposes of subject matter

jurisdiction, even on a motion to compel [arbitration]." lnstead, "the motion itself must involve

diversity or federal question jurisdiction." 463 F.3d at 659. Thus, it seems that Vaden allows a

more flexible treatment of the "well-pleaded complaint" rule by allowing federal courts to peek

under the assertions in a petition to compel arbitration and see if any ofthe underlying disputes

would confer federal iurisdiction.

" Other provisions ofthe FAA, such as g9 which provides for confirmation ofarbiuation awards, have been treated
similarly in that thes€ provisions in themselves do not confer subject mattar jurisdiction without an independent
basis for federal jurisdiction. See General Atomic Co.,655 F.2d 968,969 (9th Cir. l98l), cited in Peabody Coal Co.
v. Navajo Nation,373 F.3d 945,949 (gth Cir.2004).

l0
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The test for this inquiry is whether any of those claims require reference to federal

statutory or cofirmon law. Vaden involved a controversy between the parties which arose from

the cardholder's alleged debt owed to bank. The Supreme Court held that the matter was

"entirely statelaw grounded. . . ." and as a result, did not "arise under" federal law or "qualify

under any other head of federal-court jurisdiction." 556 U.S. at 5 | , 66.

In Peabody Coal Co. v. Navajo Nation,373 F.3d 945 (9th Cir. 2004), the Ninth Circuit

held that an action to enforce an arbitration award did not present a federal question because the

question of whether defendant had breached the arbitration award could be resolved by the

common law of contracts. Id. at95l. The plaintiff did not contest "the validity of the coal

mining leases" or allege that defendant had breached a lease or lease amendment, both of which

would have required reference to federal statutory or common law. Id. at 949. Peabody

provides an ovewiew of case law addressing whether federal subject matter existed in the

context of commercial contracts or leases involving tribes. It notes that the federal question in

each of these cases was "either a tribal govemment's authority to apply tribal law to the

commercial activities of nonlndian companies, or the validity of mineral leases themselves,

"which are both questions that can be answered only by reference to federal statutory or common

la.w." Id. at 950 (citing various cases) (citing Franchise Tax Bd. of Cal. v. Const. Laborers

Vacation Trust for S.Cal., 463 U.S. l, 27-28 (1983) (plaintiff must "establish that its right to

relief necessarily depends on resolution of a substantial question of federal law"). See, e.g.,

Comstock Oil & Gas, Inc. v. Alabama & Coushatta Indian Tribes of Texas,261 F.3d 567 (5th

Cir. 2001) (federal court had jurisdiction to determine whether oil and gas leases were valid due

to the extensive federal regulation of these types of leases; Goldman, Sachs & Co. v. Golden

Empire Sch. Financing Auth.,764 F.3d 210 (2d Cir. 2014); cmp. Liuell v. Nakai, J44 F.2d 486

II
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(9th Cir. 1965) (no federal question where dispute involved a "straightforward interpretation" of

an employment contract, and the fact that the contract was approved by federal offrcials was not

relevant to the resolution of the parties'dispute); Tamiami Partners, Ltd. v. Miccosukee Tribe of

Indians, 999 F.2d 503, 507 (l lth Cir. 1993) (no federal question alleged where plaintiff only

presented facts establishing breach ofcontract claim).

B, Whether Federal Question Exists

In order to establish federal jurisdiction, then, the Court may "look through" Amerind's

complaint to see whether this Court would have jurisdiction over the dispute underlying the

arbitration agieement. The question is whether the parties' underlying substantive controversy

arises out ofa federal question.

Amerind argues that one can draw reasonable inferences liom facts recited in the

Complaint conceming the parties' status as sovereign entities and the incorporation ofthese lacts

into its claims for relief. A party's status may satisfy one parl of $1362, but is insufficient to

establish that a claim arises under federal law, as is required under both $1331 and $1362. In

this case, the Complaint seeks to compel arbitration. Amerind maintains that the pertinent claims

are those raised by Plaintiff in the federal complaint, and not those asserted in the complaint filed

by Defendants in the Tribal court. ,See Doc.23 at 12 n.9. As the Court has previously noted,

Amerind cannot establish federal jurisdiction based on the allegations in the federal Complaint.

This leaves, as Plaintiffs only other recourse, a "look through" the Complaint at the underlying

matter to see if federal jurisdiction is confened through issues litigated on that level, thereby

satisfying thc "arising under" requirement of $ 133 I and g 1362.

When the Court looks through" the lederal Courplaint, the issues underlying the

arbitration dispute are contained in the complaint filed by Defendants in Blackfeet Tribal Coun.

12
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That complaint is plainly grounded in state law, alleging claim ofnegligence, breach of contract

and breach of fiduciary duty. Ex. 3. No federal matters exist in those underlying claims; claims

of negligence and breach of an insurer's breach of contract are not resolved by reference to

federal statutory or common law. Throughout the Complaint are references to the Participation

Agreement and the TOPP coverage documents which Plaintiffs contend require arbitration.

These agreements do not require reference to federal regulations or statutes for resolution, and so

there is no issue "arising under" federal law.

Federal question may also be found to exist where a tribal court's attempt to assert

authority over a non-Native party. See, e.g., Kerr-McGee Corp. v. Farley, 115 F.3d i498, l50l

(lOth Cir. 1997) (the scope ofa tribal court's jurisdiction is a federal question over which federal

district courts have jurisdiction); National Farmers Union Ins. Cos. v. Crow Tribe, 471U.S. 845,

853 (1985); Morongo Band of Mission Indian,g v. Rose, 893 F.2d 1074, 1077-78 (9th Cir.1990)

(holding that whether a tribe had the authority to cnforce a tribal ordinancs against a non-Native

was a federal question); see also Peabody, 373 F.3d at 95 I (no federal question when

complaint made no reference to any dispute about asserted hibal court jurisdiction or autho ty

and therefore asserted no basis for federal jurisdiction on those grounds).

In the federal complaint, Amerind seeks to compel arbitration based on the Participation

Agreement and TOPP coverage documents. Amerind is not alleging in its Complaint that the

Blackfeet Tribe has exceeded its jurisdictional authority over it, nor does it seek a determination

as to whether Defendants have jurisdiction over the complaint that was filed by Defendants in

Tribal court. Plaintiff has filed a motion to dismiss based on such jurisdictional grounds in

Tribal court-which is still pending-but that motion is not before this Court, nor are any of

those issues inserted into the federal Complaint. Cmp. Amerind Risk Management Corp. v.

13
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Malaterre,633 F.3d 680 (8th Cir. 20ll) (declaratory judgment action sought determination in

federal district court that Tribe lacked jurisdiction over tort litigation between Amerind and

Tribe). Defendants have indeed raised tribal jurisdiction issues, but these do not drive the federal

jurisdiction question, nor can they be considered as part ofthe "well-pleaded complaint" inquiry.

See Vaden, 556 U.S. at 59 ("federal question jurisdiction cannot rcst upon an actual or

anticipated counterclaim").5

Because the instant Complaint fails to assert or contain any substantive federal claim, this

Court lacks subject matter jurisdiction over this case.

IL Other Grounds for Dismissal

Defendants have raised other jurisdictional arguments, such as Plainti{fs failure to

exhaust tribal remedies, but the Court has no jurisdiction to heat these other arguments, having

found that this Court lacks subject matter jurisdiction over the case.6

THEREFORE,

IT IS ORDERED that Defendants' Motion to Dismiss lor Failure to State a Claim (Doc.

17) is hereby GRANTED on the grounds that the Court lacks subject matter jurisdiction over this

case, and denies the motion with regard to the other grounds for dismissal raised by Defendants.

A Judgment shall issue separately.

s The issues of tribal jurisdiction may need resolution, but that will not happen here in federal court. The Court
notes that the Complaint envisions the possibility of other "Couds ofCompetent Jurisdiction"), including the second
Judicial District Court ofthe State ofNew Mexico. Compl., at 5-6.

6 This is not to say that these issues cannot be addressed in another venue, such as state aourt. See, e.g, Compl., at
5-6 (noting that the Second Judicial District Court of the State of New Mexico is a "Court of ComDetent
Jurisdiction").
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

AMERIND RISK MANAGEMENT
CORPORATION, a Section 17 federally
chartered comoration.

Plaintiff,

BLACKFEET HOUSING, BLACKFEET
HOUSING LIMITED PARTNERSHIP #I,
BLACKFEET HOUSING LIMITED
PARTNERSHIP #2, BLACKFEET HOUSING
LIMITED PARTNERSHIP #3, BLACKFEET
HOUSING LIMITED PARTNERSHIP #4,
NATIVE AMERICAN HOUSING FUND I
LIMITED PARTNERSHIP, NATIVE
AMERICAN HOUSING FI]ND II LIMITED
PARTNERSHIP, NATIVE AMERICAN HOUSING
FUND TV LIMITED PARTNERSHIP, AND
NATIVE AMERICAN HOUSING FUND V
LIMITED PARTNERSHIP,

Civil No. l5-00072 WJ/KBM

Defendants.
JUDGMENT

THIS MATTER came before the Court a Motiolr to Dismiss for Failure to State a Claim,

filed on March 23,2015 by Blackfeet Housing and Blackfeet Limited Partnerships ("Blackfeet

Housing" or "Defendant"), # I -#4 (Doc. 17). Pursuant to the findings and conclusions set forth in

the Memorandum Opinion and Order which accompanies this Rule 58 Judgment (Doc.36);

IT IS THEREFORE ORDERED and ADJUDGED that Defendants' Motion to

Dismiss (Doc. 17) is hereby GRANTED on the grounds that this Court lacks subject matter
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CERTIFICATE OF SERVICE

I hereby certifr that I filed the foregoing document, namely, APPELLANT'S
OPENING BRIEF, with notice to be generated and sent electronically by the Court's
ECF system to all designated in this action on September 10, 2015, and by ordinary
mail deposited with the United States Postal Service, as follows:

Terryl T. Matt, Esq. Alan Robert Taradash, Esq.
Matt Law Office, PLLC Nordhaus Law Firm, LLP
3 10 East Main Street 741 1 Jefferson Street NE
Cut Bank, MT 59427 Albuquerque, NM 87109
(406) 873-4833 (s0s)243-4275
terrylm@mattlawoffrce.com artaradash@gmail.com

4a ,.r,t^
VICKIM. DELIA

4829-3072-3368.2 43
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