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REPLY MEMORANDUM IN SUPPORT OF  
MOTION FOR PRELIMINARY INJUNCTION 

Introduction 
 
 Plaintiffs respectfully submit this reply memorandum of law in support of 

their motion for a preliminary injunction. 

 In their responses, Defendants all rely in large part on the argument that NA 

is a private actor not bound by the constitutional limitations that are the subject of 

Plaintiffs’ lawsuit.  As set forth in detail below, this assertion is manifestly 

incorrect, and NA is a state actor in every relevant practical and legal sense.   Once 

this is established, most of Defendants’ other arguments automatically become 

untenable.   

 Plaintiffs were barred from registering for an important election on the basis 

of their race and on the basis of their political views.  Plaintiffs respectfully submit 

that this Court should enjoin the use of the electoral roll that resulted from the 

process that excluded citizens such as Plaintiffs. 

I. All of Defendants’ Actions Challenged in This Lawsuit Were or Are 
Being Carried Out By Parties Who Are Properly Characterized as State 
Actors Acting Under Color of State Law. 

 
 All Defendants contend that the challenged actions in this lawsuit are being 

carried out by private entity NA, that no state action is involved, and that 

accordingly none of the constitutional or statutory protections relied upon by 

Plaintiffs applies in this case.  See Doc. 79 at 552-58 (memorandum of NA and 
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AF; collectively, “NA”); Doc. 80 at 5-9 (memorandum of State, Governor, and 

NHRC; collectively “State Defendants”); and Doc. 83 at 24-29 (OHA’s 

memorandum).  As argued below, all of Defendants’ contentions regarding 

whether state action is involved are incorrect, because their analyses omit facts 

pertinent to the determination of the state action issue, rely upon facts that are not 

supported by the record, and misread applicable case law.  

A. NHRC’s Creation and Certification of the Roll is Sufficient on 
its Own to Constitute State Action That Supports Plaintiffs’ 
Claims. 

 
 It is clear beyond possible dispute that NHRC was a state actor during the 

entire time that it created the Roll and that all of its actions in developing and 

certifying the Roll have been taken under color of state law.  First of all Act 195 

“established a five-member Native Hawaiian roll commission within the office of 

Hawaiian affairs,” whose members were appointed by the Governor of Hawaii.  

Haw. Rev. Stat. § 10H-3(a), (b).   Section 4 of the Act provided that “[f]unding for 

the Native Hawaiian roll commission shall be provided by the office of Hawaiian 

affairs.”  Haw. Rev. Stat. Ch. 10H Notes (2015).  Further, according to the 

language in Act 195, NHRC is the agency directly responsible by law for 

“[p]reparing and maintaining a roll of qualified Native Hawaiians” and 

“[c]ertifying that the individuals on the roll . . . meet the definition of qualified 

Native Hawaiians,” which definition includes the Act’s ancestry requirements.  
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Haw. Rev. Stat. § 10H-3(a)(1), (a)(2)(A).  Act 195 also provides that the “initial 

and updated rolls” created by NHRC “shall1 serve as the basis for the eligibility of 

qualified Native Hawaiians whose names are listed on the rolls to participate in the 

organization of the Native Hawaiian governing entity.”  Haw. Rev. Stat. § 10H-

4(b).  State Defendants acknowledge that “NHRC’s primary responsibility is to 

compile the list” or Roll, and that this was the “first step” in the “process leading to 

Native Hawaiians organizing.”  Doc. 80 at 802 and 804.   

 And, in fact, if NA is allowed to go forward with the November 2015 

election of delegates, it will use the Roll certified on October 15, 2015 by NHRC.  

Doc. 79 at 546, 548; and Doc. 83 at 936.2  And the November 2015 delegate 

election will not be the last time that this raced-based and viewpoint-qualified Roll 

is used.  OHA notes that “[i]f the delegates decide to create a constitution, Na’i 

                                                            
1 It is important to note that the mandatory “shall” and not the precatory 
“may” was used by the Hawaiian Legislature in choosing the statutory language 
for this provision of Act 195.  State Defendants make the extraordinary argument 
that this “shall” actually means “may.”  Doc. 80 at 804-06 & n. 1 (“this simply 
means that the roll may serve as the starting point for organizers”).  The plain text 
of the statute flatly contradicts this interpretation.  Moreover, the fact that the 
provision refers to the “initial and updated rolls” also suggests that the statute did 
not contemplate that the roll would just be a “starting point.”   
 
2  Interestingly, on July 17, 2015, a consultant for the NHRC, and not the NA, 
sent the initial certified Roll of voters to the private company (Election America) 
who will provide assistance to NA in conducting the November 2015 delegate 
election.  Doc. 79-18 at 783.   
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Aupuni intends to conduct a referendum on whether it should be ratified.”  Doc. 83 

at 936.   

 The fact that NA is using the NHRC’s list means that all persons eligible to 

vote in the election of delegates will have been either (1) registered by NHRC, or 

(2) given to NHRC to be placed on the Roll by state actor OHA because of their 

presence on one or another race-based registry maintained by OHA.3  NA will have 

played no active role in the decisions about who is on the Roll except to have 

rubber-stamped the certified list provided it by NHRC – a list that NHRC was 

statutorily required to create.  Haw. Rev. Stat. § 10H-3(a).  It is, thus, manifestly 

incorrect for Defendants to contend that “[a]ll decisions regarding who may vote” 

in “the upcoming delegate election” were “made by NA, on its own, and were not 

the decisions of NHRC [or] OHA.”  Doc. 79 at 552.  In fact, that list was compiled 

by NHRC, which had been working on it for years before NA was even formed.   

 If this Roll is used in the planned elections, the injuries Plaintiffs will suffer 

by being excluded on account of race and viewpoint will, as a practical matter, be 

                                                            
3  Native Hawaiians who are not residents of Hawaii will be allowed to vote in 
the challenged process, but taxpaying citizens of Hawaii who are non-Native 
Hawaiians or who do not satisfy the viewpoint requirement, will not be permitted 
to participate, notwithstanding that the process could play a major role in 
fundamentally changing the way in which their state is governed.  As the history of 
the United States and other countries demonstrates, race-based actions inevitably 
lead to anomalous and irrational results.  If Native Hawaiians who do not reside in 
Hawaii could vote, while non-Native Hawaiians who do reside there could not 
vote, it would be another bizarre result.     
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attributable to the actions of NHRC in creating the list.  Indeed, this would remain 

true even if the election were actually administered by private actors.  This fact 

alone is a sufficient basis for finding Plaintiffs are likely to succeed on the merits. 

 In point of fact, however, NA and AF are state actors. 

B. The Facts of This Case Clearly Establish That NA and AF Are 
State Actors. 

 
 Defendants all argue that the contract between OHA and NA gives the latter 

autonomy regarding the conduct of the election, and that NA and AF are not state 

actors for that reason.  Thus, NA contends that it can, in its own discretion, choose 

to use other sources outside the NHRC Roll “to form its voter list” if it desires to 

do so. See Doc. 79 at 545-46.  State Defendants similarly argue that, by virtue of 

agreements reached between OHA, AF, and NA, only NA has the discretion to 

decide who can vote in the November 2015 delegate election. See Doc. 80 at 806-

07.   

 As set for herein, however, it is abundantly clear that NA and AF are state 

actors with respect to the process under challenge.  Plaintiffs’ motion papers set 

forth the interrelated contracts pursuant to which OHA delegated the 

implementation of the upcoming election to NA and provided a multi-million 

dollar grant to pay for it.4  Doc. 47-1 at 149-50.  As described therein, the relevant 

                                                            
4  All of the two and one-half million dollars provided by state actor OHA to 
NA are government, not private, monies that previously had been held in trust by 
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contracts are shot through with references to OHA and accord it special rights – 

even where it is not a signatory – regarding, for example, consultation, reporting, 

and termination.  See, e.g., Doc. 47-14 at 226 (OHA’s right to object to 

disbursements); 47-12 at 214 (Grant Agreement incorporated by reference), 216 

(par. 3(e), OHA’s right to reports; 3(g), acknowledgments; 5, termination; 6, 

unclaimed funds).  The “Whereas” clauses in the Grant Agreement expressly refer 

to OHA’s legislative purposes.  Doc. 47-13 at 220 (Whereas clauses).   

 NA itself was only formed in December 2014, almost three years after Act 

195 was passed and after NHRC started compiling the Roll, and its own bylaws 

show that it was established in order to achieve legislative purposes relating to 

OHA.  Doc. 79-6 at 644 (Section 1.3).  Further, the minutes of an OHA trustees’ 

meeting from January 2015 show that OHA sits “as an ex officio member” of the 

“Consortium, now calling themselves Na’i Aupuni.”  Second Akina Decl., Ex. B at 

11.  That fact alone is enough to establish a formal connection between state actor 

OHA and NA. 

                                                                                                                                                                                                

OHA. See Doc. 83 at 931 n. 1.  The fact that they were trust funds rather than 
general revenue funds still does not make them private funds.   
 While NA’s receipt and use of government funds does not alone establish 
that NA is a state actor, see, Blum v. Yaretsky, 457 U.S. 991, 1011(1982), it is one 
of the factors that this Court can consider because government funds can affect the 
decisions NA makes.  Id. at 1004 (private action can be attributed to state where it 
“has provided such significant encouragement, either overt or covert, that the 
choice must in law be deemed to be that of the State”).     
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 Another crucial point is proved by Defendants’ own declarations.  They 

establish unequivocally that before OHA entered into the Grant Agreement with 

NA, NA informed OHA that it would be using NHRC’s Roll in the planned 

election.  Doc. 83-1 at 971 (Crabbe Decl., ¶ 20); Doc. 79-1 at 585 (Asam Decl., ¶ 

13).  This fact makes OHA’s and NA’s arguments that NA decided “on its own” to 

use the Roll ring hollow.  It would be one thing if OHA first gave a private actor 

contractual discretion whether to use the Roll, and then learned of that private 

actor’s decision.  But the fact that NA announced to OHA that it would use the 

Roll, and only then was awarded a multi-million dollar grant to conduct the 

election, taints NA’s independence and makes its “discretion” on this issue suspect.  

Simply put, OHA had advance assurances that NA would use NHRC’s Roll.5  

Subsequently executing a contract purporting to give NA independence on this 

issue seems like a trick.  

 In fact, OHA was statutorily restricted from making any grant that did not 

contemplate the use of NHRC’s Roll.  Act 195 provides that “the initial and 

updated rolls shall serve as the basis for the eligibility of qualified Native 

Hawaiians whose names are listed on the rolls to participate in the organization of 

the Native Hawaiian governing entity.”  Haw. Rev. Stat. § 10H-4(b).  OHA is also 

                                                            
5  NA’s independence is also in doubt for other reasons.  It appears, for 
example, that Defendant Clyde Nāmu’o, Executive Director of the NHRC, is 
married to Pauline Nakoolani Namuʻo, Vice President of Na’i Aupuni and a 
member of its Board of Directors.  Second Akina Decl., ¶13. 
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prohibited from making a grant for anything other than an official purpose.  State 

law provides that all grants by OHA “shall be used for activities that are consistent 

with the purposes of this chapter.”  Haw. Rev. Stat. § 10-17(a)(6).  A “grant” is 

defined as “an award of funds by the office to a specified recipient to support the 

activities of the recipient that are consistent with the purposes of this chapter.”  

Haw. Rev. Stat. § 10-2.  Thus, all of OHA’s grants must further OHA’s public 

purpose.  The grant to NA must do so as well.  This means that OHA cannot allow 

NA to use its grant for wholly private purposes or give it complete discretion as to 

how to conduct the election. 

 Indeed, to suggest that OHA could make a contract allowing NA to conduct 

an election in a way that OHA was legally barred from doing would establish an 

extraordinarily dangerous and ultimately unworkable precedent.  OHA officials 

would be able to circumvent the law merely by contracting NHRC’s functions out 

to private entities who then claim that they have discretion to act in contravention 

to the law.  This kind of overly ingenious argument is fundamentally at odds with 

the rule of law.6   

 Yet this is exactly the kind of argument Defendants rely on.  As is more or 

less openly acknowledged, NA’s creation, and the web of contractual arrangements 

                                                            
6  When the Hawaii Legislature specifically provided the legal directives 
regarding the Roll in Act 195, it could not have intended to allow a private entity to 
operate the entire registration process in its discretion.   
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between OHA and NA and AF, and the clauses concerning NA’s autonomy, were 

all specifically intended to allow NA to run the election in a way that OHA desired 

but that it was legally barred from doing.  Second Akina Decl., Ex. B at 13 

(“Trustee Apo noted that he still has a lot of concerns with the relationship trails 

between OHA, the Consortium, and the third party vendors. He believes all roads 

will lead to the money, which comes from OHA.”); (“Trustee Apoliona stated that 

she believes approving or providing a grant to someone directly from OHA 

would cause major trouble according to what she understands from the legal 

side.”); at 14 (Trustee Akana: “Because the money is coming from OHA, a state 

entity, the entire process can be challenged under the US or state constitution.”); 

Doc. 47-6 at 187-88 (Kent Decl., ¶¶ 14(b) & 15(a)); Doc. 47-15 at 233 (“Trustee 

Apo believes that is a very tricky navigation required. He is overly cautious that if 

we keep tying ourselves to this, we are going to get sued. He believes OHA has to 

stop talking about making people accountable to us.”). 

 When it comes to voting rights, the Supreme Court has shown no patience 

for any kind of subterfuge and has applied the Fifteenth Amendment to “nullif[y] 

sophisticated as well as simple-minded modes of discrimination.”  Lane v. Wilson, 

307 U.S. 268, 274 (1939).  The Court consistently has conducted clear-eyed and 

practical analyses of electoral arrangements, emphasizing substance rather than 

form in order to detect unlawful racial discrimination.  A perfect example of this 
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approach is found in Terry v. Adams, 345 U.S. 461 (1953).  In that case, 

membership in a “Texas county political organization called the Jaybird 

Democratic Association or Jaybird Party” was open only to the white residents of 

the county.  Id. at 462-63.  It was “run like other political parties.”  Id. at 463.  Its 

expenses were not paid by government revenue but “by the assessment of 

candidates for office in its primaries.”  Id.  While there was “no legal compulsion 

on successful Jaybird candidates to enter Democratic primaries, they have nearly 

always done so and with few exceptions” they won the subsequent Democratic 

primaries and general elections.  Id.  In response to a Fifteenth Amendment 

challenge, the Jaybirds argued that it “applies only to elections or primaries held 

under state regulation, that their association is not regulated by the state at all, and 

that it is . . . a self-governing voluntary club.”  Id.    

 The Supreme Court was having none of it.  Labeling such responses 

“formalistic arguments,” it observed that “the constitutional right to be free from 

racial discrimination in voting ‘. . . is not to be nullified by a State through casting 

its electoral process in a form which permits a private organization to practice 

racial discrimination in the election.’”  Id. at 466, citing Smith v. Allwright, 321 

U.S. 649, 664 (1944) (emphasis added).  In consequence, it “violates the Fifteenth 

Amendment for a state” to “permit within its borders the use of any device that 

produces an equivalent of the prohibited election.”  Id. at 469. 
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 The Terry Court would have had no trouble seeing through Defendants’ 

arrangements in this case.  OHA knew that it would violate the Constitution if it 

paid a contractor to conduct an election using the race-based and viewpoint-

qualified Roll.  Accordingly, OHA gave money to an intermediary, along with a 

promise that OHA will not try to control its actions.  That intermediary then gave 

that money to a contractor to conduct an election using the very same Roll.  

Defendants should not be permitted to circumvent constitutional protections by 

these means. 

C. This Case Concerns an Important Public Election, as 
Defendants Ultimately Admit. 

 In Terry, the Court held that the Fifteenth Amendment established a right 

“not to be discriminated against as voters in elections to determine public 

governmental policies or to select public officials.”  Id. at 467.  Accordingly, “the 

Amendment includes any election in which public issues are decided or public 

officials selected.”  Id. at 468.  Here, the planned election to determine the 

potential governmental status of hundreds of thousands of Hawaiian citizens 

qualifies as such an important election. 

 NA disputes that it will be conducting an election covered by the Fifteenth 

Amendment.  NA does this by carefully selecting and emphasizing preferred 

language from Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 158 (1978), which 

cites a concurrence in Terry to the effect that elections involving a public function 
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“encompass[] only state-regulated elections or elections conducted by 

organizations which in practice produce ‘the uncontested choice of public 

officials.’”  NA then argues that since the upcoming election “is not a state-

regulated election and not an election of public officials, NA is clearly not 

performing a government function.”  Doc. 79 at 554.7   

 Their position is incorrect.  First, as set forth above, the planned election 

does qualify as a “state-regulated election” given the provisions of Act 195.  But 

further, there is no indication that the description in Flagg was meant to supersede 

or abrogate the references in Terry to “elections to determine public governmental 

policies” or to “any election in which public issues are decided.”  See, e.g., Rice v. 

Cayetano, 528 U.S. 495, 514 (2000) (citing Terry regarding “public governmental 

policies”).  The election here easily qualifies as one involving an important public 

issue. 

 The decision in Davis v. Guam, 785 F.3d 1311 (9th Cir. 2015), illustrates 

how broadly courts will interpret the kind of elections that are subject to 

constitutional protections.  The election in that case was a proposed plebiscite 

                                                            
7  Johnson v. Knowles, 113 F.3d 1114 (9th Cir. 1997), cited by NA (Doc. 79 at 
554), is inapposite because it did not concern the conduct of an election but rather 
the ouster of a private political party official by fellow party officials: “Plaintiffs 
do not allege that the Defendants violated their constitutional rights by conducting 
an election in an unconstitutional manner.”  Id. at 1119.  Cal. Democratic Party v. 
Jones, 530 U.S. 567, 577 (2000) is also inapposite, merely holding that California 
could not compel political parties to hold “blanket” (unrestricted) primaries. 

Case 1:15-cv-00322-JMS-BMK   Document 91   Filed 10/09/15   Page 17 of 37     PageID #:
 1068



13 
 

restricted to Native Inhabitants of Guam, intended to elicit their views on Guam’s 

proper relationship to the United States.  Id. at 1313.  The election would affect no 

laws and lead to no result other than a nonbinding recommendation.  Id.  The 

election was not even scheduled, and might never be scheduled because 

registration goals might never be met.  Id. at 1314.  The district court dismissed a 

non-Native Inhabitant’s claims of discrimination, including claims brought under 

the Fourteenth and Fifteenth Amendments and the Voting Rights Act, for lack of 

standing and ripeness.  Id.  In reversing this dismissal, the Ninth Circuit observed 

that “[i]f the plebiscite is held, this would make it more likely that Guam's 

relationship to the United States would be altered . . . This change will affect 

Davis, who doubtless has views as to whether a change is appropriate and, if so, 

what that change should be.”  Id. at 1315 (emphasis added). 

 The elections at issue here are far more consequential.  The purpose of Act 

195 “is to provide for and to implement the recognition of the Native Hawaiian 

people by means and methods that will facilitate their self-governance.”  Haw. 

Rev. Stat. § 10H-2.  The delegates who prevail in the planned elections will attend 

a convention, at which they may choose to draft “governance documents” for a 

Native Hawaiian entity.  Doc. 47-6 at 186-87 (Kent Decl., ¶¶ 12-14).  Whatever 

form of governance or organization the convention delegates select – and there is 

obviously a wide array of possible choices – it could affect the legal, social, and 
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financial relationships of huge numbers of Americans.  The 2010 Census estimated 

that there are 1.36 million people in Hawaii.8  The Department of the Interior 

estimates that there are perhaps 527,000 Native Hawaiians in the United States, of 

whom 290,000 reside in Hawaii itself.  Doc. 79-17 at 743.   

 Indeed, the very fact that the U.S. Department of the Interior has become 

involved by proposing a rule concerning “Procedures for Reestablishing a Formal 

Government-to-Government Relationship with the Native Hawaiian Community” 

attests to the potential national importance of the planned election.  Doc. 79-17. 

 For their part, Defendants concede the importance of this election, albeit in 

the course of seeking to make other arguments.  See Doc. 79 at 559 (referring to 

the “public issue of Native Hawaiian sovereignty”); at 575 (citing Prairie Band of 

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1253 (10th Cir. 2001), to show that 

“tribal self-government” is a “matter of public interest”); Doc. 83 at 961 (referring 

to “the public issue of Native Hawaiian sovereignty”).  Defendants also 

acknowledge the importance of this election in an OHA newsletter they have 

submitted in response to this motion, which newsletter urges Native Hawaiians to 

join the Roll and sets forth the potentially grave consequences of failing to do so.  

Doc. 83-2 at 978; see also Akina Decl., ¶ 32 & Ex. H.   

                                                            
8 See http://quickfacts.census.gov/qfd/states/15000.html.  
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 The planned election and convention will address important government 

policy issues and should be subject to constitutional and statutory protections.  

D. Defendants’ Arguments Regarding the “Public Function” and 
“Joint Action” Tests Are Unavailing. 

 Defendants dispute that NA and AF are state actors under the “public 

function” and “joint action” tests.  See Doc. 79 at 553-54 and Doc. 83 at 952-57.  

Defendants are wrong.  In this regard, NA first claims that it alone is in charge of 

“setting voter and delegate eligibility criteria” and that the “election of delegates is 

not a state-regulated election,” see Doc. 79 at 553, 554, an assertion that Plaintiffs 

have already rebutted by pointing to the direct involvement of state actors OHA 

and NHRC in the creation and ultimately the planned use of the race-based Roll. 

 Second, OHA’s reliance, see Doc. 83 at 953, upon the rulings in Rendell-

Baker v. Kohn, 457 U.S. 830 (1982) and Flagg Brothers, Inc. v. Brooks, 436 U.S. 

149 (1978) regarding the “public function” test is misplaced.  Rendell-Baker 

involved a suit over the discharge of teachers and a counselor of maladjusted 

students.  The Supreme Court determined that under the “public function” test, no 

state action was involved in the terminations because providing educational 

services to maladjusted students was not “the exclusive province of the State.”  

Rendell-Baker, at 842.  

  In Flagg Brothers, plaintiffs claimed that a sale by a warehouseman, 

pursuant to a self-help provision of applicable state law, violated federal 
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constitutional provisions.  The Supreme Court ruled that under the “public 

function” test there was not sufficient state action in the warehouseman’s sale to 

call into question constitutional protections.  Id. at 161.  Importantly, however, 

Flagg Brothers held that one of the areas that has been recognized as “an 

exclusively public function” is the conduct of elections.  Id. at 158.  Defendants 

attempt to minimize this language by claiming that the registration/delegate 

election/convention/referendum process is a completely private affair, and they 

liken it to elections held by private entities such as Fortune 500 companies or book 

clubs.  See Doc. 83 at 953.  This argument is not persuasive.  Book clubs do not 

conduct voter registration, hold elections for delegates to constitutional 

conventions, or hold referenda on proposed constitutions.  The planned election 

concerns highly important governmental public policy issues, and therefore is 

properly characterized as a “public function.”   

 Defendants’ arguments, see Doc. 83 at 954, that Plaintiffs cannot satisfy the 

“joint action” test are likewise unpersuasive.  As argued by OHA, “the ‘joint 

action’ test requires some kind of state action that the private actor is joining.”  Id. 

at 956 (emphasis added).  As described above, that is precisely what has happened 

here.  State actor NHRC, pursuant to the directives of Act 195, compiled a Roll of 

Native Hawaiians qualified to vote in the November 2015 election of delegates.  

Indeed, NA “joined the process” in 2015, long after the NHRC started registering 
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voters in 2012.  If allowed to proceed NA will use that race-based Roll to limit 

who can vote in the November election.   

 Defendants’ reliance upon such rulings as Blum v. Yaretsky, 457 U.S. 991 

(1982) and San Francisco Arts & Athletics, Inc. v. United States Olympic 

Committee, 483 U.S. 522 (1987), see Doc. 83 at 955, in arguing that the Plaintiffs 

do not satisfy the “joint action” or “public function” tests is misplaced.  Both Blum 

and San Francisco Arts & Athletics recognize that if the challenged activity is one 

that has been traditionally and exclusively done by government, but has been 

transferred to a private entity, state action exists.  See San Francisco Arts & 

Athletics at 544; Blum at 1005; and Flagg Brothers at 158, where the Court stated 

that “[o]ne such area has been elections.” 

 Defendants also rely upon Polk County v. Dodson, 454 U.S. 312 (1981).  See 

Doc. 79 at 555-56.  There the Supreme Court held that a public defender does not 

act “under color of state law” when performing an attorney’s traditional role in 

defending an indigent defendant in a criminal proceeding.  The Court noted that 

the public defender’s professional role often requires that he or she be adverse to 

the interest of the state, id.at 321-23, and concluded that the role of an independent 

advocate does not fit well into the category of a state actor.   

 Defendants contend that the role played by NA in the registration/delegate 

election/convention/referendum process is analogous to the role played by a public 
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defender.  See Document 79 at 555-56.  This argument is unpersuasive for several 

reasons.  First, the role of an independent public defender is established by both the 

Sixth Amendment right to counsel and by traditional professional and ethical 

requirements relating to attorneys’ representation of their clients.  Polk County at 

321-23.  The purported “independent role” Defendants claim that NA is now 

playing was essentially invented in 2015 in agreements between state actor OHA 

and NA, almost four years after the enactment of Act 195.  Such circumstances 

have little to do with the facts in Polk County. 

 In addition, the facts here strongly suggest that NA is not in reality adverse 

to the interests of agents of the State of Hawaii.  Without question NA wants to 

achieve self-governance for Native Hawaiian people, which position is not at odds 

with that espoused by OHA or NHRC.  Indeed, the more appropriate description of 

the circumstances of this case is that state actors OHA and NHRC colluded with 

NA in a joint effort to achieve self-governance for Native Hawaiians without 

allowing non-Native Hawaiians, and Native Hawaiians who fail their viewpoint 

restrictions, to participate in the process. Viewed in this light, this Court should not 

find Polk County persuasive authority for determining that NA is not a state actor 

here.  Cf. West v Atkins, 487 U.S. 42, 50-51 (1988) (distinguishing Polk County, 

holding that a physician under contract to provide medical services to inmates at a 

state prison hospital was acting under color of state law).  
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 NA also argues that there are two countervailing reasons against attributing 

government action to it in this case: (1) in pursuing the creation of a separate and 

independent government for Native Hawaiians, NA is engaged in constitutionally 

protected speech and association, and these protected activities should therefore 

not be considered to be state action, Doc. 79 at 556-58; and (2) NA’s activities are 

aimed at achieving a separate sovereign state and should not be considered the 

actions of the state, Doc. 79 at 554-55.  As to the former argument, Defendants 

point to the case of Single Moms, Inc. v. Montana Power Co., 331 F.3d 743 (9th 

Cir. 2003).  In that case, plaintiffs brought a very questionable suit claiming that 

their due process and equal protection rights were violated when defendant power 

company hired lobbyists to encourage the Montana Legislature to enact laws 

friendly to the power company.  Id. at 746.  In deciding the state action issue, the 

Ninth Circuit opined that “that is a countervailing reason against attributing [the 

power company’s] activity to the State.”  Id. at 748.  Plaintiffs’ federal claims 

against the power company were dismissed for lack of no state action and on the 

ground that lobbying the legislature is constitutionally protected. Id. at 749.9  

                                                            
9  Since the private power company’s lobbying of the state legislature was 
clearly constitutionally protected, the portion of the opinion that addressed the 
“countervailing reason” for not finding state action was not necessary to the ruling 
and should be considered dictum.  
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 In addition, the facts in Single Moms are materially distinguishable from the 

instant case.  Obviously, the issue regarding the First Amendment rights of a 

defendant-private party in Single Moms arose in quite a different context.  If 

plaintiffs had prevailed in that case, a private company would not have been able to 

exercise its constitutional right to hire lobbyists.  None of the relief Plaintiffs 

request will in any way keep NA from participating in all traditional First 

Amendment activities (i.e., lobbying elected officials, speaking publicly, 

demonstrating, disseminating written literature, etc.) in its efforts to obtain self-

government for Native Hawaiians.  NA is involved in this suit because it chose, 

apparently voluntarily, to enter into agreements with OHA pursuant to which NA 

will oversee an election in which a racially exclusive voter Roll will be used to 

decide who will vote.  NA should not now be heard to say that it has a 

countervailing right not to have this critical state issue inquired into here.   

 The second countervailing reason NA relies upon for this Court not 

inquiring into the state action issue is that it is attempting to achieve a separate 

state for Native Hawaiians, and therefore it should not be considered to be 

involved in the actions of the State of Hawaii.  Doc. 79 at 554-55.  No case law 

supports this hopeful request by NA to be treated differently because of its 

mission.  This Court, it is respectfully submitted, should apply the standard state 

action analysis and not make an exception for NA.  
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 Under that analysis, NA is a state actor.  See Lee v. Katz, 276 F.3d 550, 554-

55 (9th Cir. 2002) (“when private individuals or groups are endowed by the State 

with powers or functions governmental in nature, they become agencies or 

instrumentalities of the State and subject to its constitutional limitations”), quoting 

Evans v. Newton, 382 U.S. 296, 299 (1966).   

II. Defendants’ Other Arguments Regarding the Merits Fail. 
 
 Defendants appear to place primary reliance on the argument that NA and 

AF are not state actors.  If however, the Court disagrees – if the Court rejects the 

notion that the contractual arrangement between NA and OHA affords NA the 

leeway as a private actor to engage in a racially discriminatory election – the rest 

of Defendants’ arguments fail as well.  

 A number of these arguments automatically fail once state action is found.  

For example, NA argues that an injunction would amount to compelling 

association between the Native Hawaiians on the Roll and members of other races.  

Doc. 79 at 558.  If, however, NA is a state actor working with OHA, then its 

associational rights are no longer the issue.  The undersigned know of no case 

where the First Amendment rights of state actors engaged in racial discrimination 

were found to outweigh voters’ rights to be free from racial discrimination in 

voting.  Indeed, courts should be loath to use First Amendment justifications to 

avoid finding state action in voting cases involving racial discrimination.  In any 
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event, not a single one of the nine cases NA cites in its argument over its 

associational rights concerns racial discrimination in voting.  Doc. 79 at 558-63. 

 Similarly, OHA argues that Plaintiffs do not have standing, because the only 

thing the NHRC has done is prepare the Roll, which is not in itself harmful.  Doc. 

83 at 942.  Plaintiffs disagree, and they argue above that NHRC’s actions are 

enough to show an injury even if the subsequent discriminatory election were to be 

conducted entirely by private actors.  But further, once NA is deemed to be a state 

actor carrying out the plans of OHA, NHRC, and the Hawaiian legislature, OHA’s 

standing argument automatically fails. 

 Defendants do argue that Morton v. Mancari, 417 U.S. 535 (1974) describes 

an exception concerning Indian law that limits the application of the Fourteenth 

Amendment to the race-based registration and voting scheme at issue here.  See 

Doc. 80 at, e.g., 821 (arguing from the “unique legal status” of Indian tribes); 823 

(discussing a “special relationship” and “trust responsibility”); 824 (“guardian-

ward status”); 831-37 (arguing a Mancari exception to the Fourteenth Amendment 

regarding voting rights); Doc. 83 at 957 n. 10.  Defendants’ arguments are 

fundamentally flawed for a number of reasons.10 

                                                            
10  Mancari itself was an employment case, which addressed whether 
employment preferences under the Indian Reorganization Act violated the Equal 
Employment Opportunity Act of 1972 (42 U.S.C. § 2000e et seq.) or the Due 
Process Clause of the Fifth Amendment.  Mancari, 417 U.S. at 537.  
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 To begin with, Native Hawaiians are not a federally recognized tribe.  “[B]y 

its terms, the Indian Reorganization Act did not include any native Hawaiian 

group.”  Kahawaiolaa v. Norton, 386 F.3d 1271, 1280 (9th Cir. 2004) (citing 25 

U.S.C. § 479).  “A similar distinction was made in the Indian Self-Determination 

and Education Assistance Act . . .”  Id. at 1281, citing 25 U.S.C. § 450 et seq.  

Moreover, there currently is no established, regulatory pathway by which Native 

Hawaiians might become a federally recognized tribe.  Although the Department 

of the Interior (DOI) published regulations in 1978 “for ‘acknowledging’ 

American Indian Tribes,” “native Hawaiians are excluded from eligibility to 

petition for tribal recognition under the regulations.”  Id. at 1273-74 (citing 25 

C.F.R. § 83.1 et seq).11   

                                                            
11  While the Notice of Proposed Rulemaking (NPRM) issued by the 
Department of the Interior may one day provide a pathway to recognize Native 
Americans as a tribe, no existing rule does so.  The NPRM itself is thus not 
germane to this motion.  We note, however, that serious legal challenges could be 
raised regarding the rule in its present form, including whether the “drop of blood” 
standard it utilizes is arbitrary, and whether it unconstitutionally intrudes on 
Congress’ power.  See Rice, 528 U.S. at 527 (Breyer, J., concurring in the result) 
(to define tribal membership “in terms of 1 possible ancestor out of 500 . . . goes 
well beyond any reasonable limit.  It was not a tribe, but rather the State of Hawaii, 
that created this definition” and “it is not like any actual membership classification 
created by any actual tribe.”); U.S. v. Sandoval, 231 U.S. 28, 46 (1913) (“Congress 
may [not] bring a community or body of people within the range of” its 
constitutional power “by arbitrarily calling them an Indian tribe”); see Heriot Del., 
¶¶ 8-13 & Exs. B, C. 
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 The fact that Native Hawaiians are not a tribe defeats any attempt to rely on 

Mancari to defend the challenged discriminatory election.  The Supreme Court has 

held that “[i]t does not follow from Mancari . . . that Congress may authorize a 

State to establish a voting scheme that limits the electorate for its public officials to 

a class of tribal Indians, to the exclusion of all non-Indian citizens.”  Rice, 528 U.S. 

at 520.  The Court explained that, “[i]f a non-Indian lacks a right to vote in tribal 

elections, it is for the reason that such elections are the internal affair of a quasi-

sovereign.”  Id.  Logically, then, where there is no “quasi-sovereign,” there is no 

defense under Mancari.  See also Mancari, 417 U.S. at 553 n. 24 (permissible 

employment preference was “not directed towards a ‘racial’ group consisting of 

‘Indians’; instead, it applies only to members of ‘federally recognized’ tribes.”). 

 No case has ever held, as State Defendants would have it, that a “unique,” or 

“special”, or “trust,” or “guardian-ward” status can take the place of actual federal 

recognition of an Indian tribe so as to justify voting restrictions based on race.  

Equally misguided is the OHA Defendants’ assertion that the pending elections 

“are the internal affairs of the Native Hawaiian quasi-sovereign body politic.”  

Doc. 83 at 951.  No court has ever held that a “body politic,” whatever that may be 
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taken to mean, can serve as a quasi-sovereign, or take the place in law of a 

federally recognized tribe.12 

 Defendants are also wrong to argue that, because Rice was decided on the 

basis of the Fifteenth Amendment, there is no Fourteenth Amendment violation in 

those circumstances.  Doc. 80 at 832.  In Davis v. Commonwealth El. Comm’n, 

2014 U.S. Dist. LEXIS 69723 (D. N. Mar. I. 2014), the Court held that a race-

based restriction in the Commonwealth Constitution on the right to vote on ballot 

initiatives concerning land ownership violated both the Fourteenth and the 

Fifteenth Amendments.  Id. at *1-2, *79.  Importantly, the Court opined that 

“[t]here is no meaningful categorical difference between” the laws at issue in that 

case “and the Hawaii laws” considered by the Supreme Court in Rice.  Id. at *60. 

 In any event, Defendants’ attempt to defeat the Fourteenth Amendment 

claims by citing Mancari has no effect on Plaintiffs’ Fifteenth Amendment claims.  

It is uncontested that Mancari will not serve as a defense to a Fifteenth 

Amendment violation.  See Arakaki v. Hawaii, 314 F.3d 1091, 1096 (9th Cir. 2002) 

(in Rice “the Court held that the voting scheme which allowed only Hawaiians to 

                                                            
12  State Defendants are wrong to suggest that the “Apology Resolution, too, 
expressly authorizes the State of Hawai'i to enact laws like Act 195.”  Doc. 80 at 
835.  To the contrary, the Supreme Court has held that “The Apology Resolution 
reveals no indication – much less a ‘clear and manifest’ one – that Congress 
intended to amend or repeal the State’s rights and obligations under the Admission 
Act (or any other federal law).”  Hawaii v. Office of Hawaiian Affairs, 556 U.S. 
163, 175-76 (2009). 
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vote in OHA trustee elections violated the Fifteenth Amendment, regardless of 

whether the Mancari rule applied.”).  Defendants concede this point.  See Doc. 80 

at 830 (Rice “decided that in the very specific context of Fifteenth Amendment 

voting rights for electing public officials, the Mancari doctrine was inapplicable”); 

832 (“the Mancari doctrine has no applicability to Fifteenth Amendment public 

office voting challenges.”).  Accordingly, if NA and AF are determined by the 

Court to be state actors, there is no defense to Plaintiffs’ Fifteenth Amendment 

claim, and Plaintiffs are likely to prevail on the merits.   

 Defendants’ only response to Plaintiffs’ claims under Section 2 of the 

Voting Rights Act is to argue that the election is either “an election of a quasi 

sovereign, or at least of a private non-State entity,” so that the Voting Rights Act 

does not apply.  Doc. 80 at 809-10, and 811-12 (same argument for candidates).  

But if those arguments are rejected for the reason set forth above, Plaintiffs are 

likely to prevail on the merits of their Voting Rights Act claims.  

 Defendants’ arguments against Plaintiffs’ First Amendment claims also fail.  

A number of these arguments repeat previous ones.  For example, OHA argues that 

the election is “being conducted by Na’i Aupuni, a private entity.”  Doc. 83 at 946; 

see also Doc. 80 at 817.  That argument is wrong as set forth above.  But 

Defendants also make two new factual arguments.  First, they assert that the 

NHRC decided to accept applications that do not affirm Declaration One.  Doc. 83 
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at 946, citing Doc. 80-1 at 849-50 (Namu’o Decl., ¶ 23).  Second, they claim that 

any applicant who was otherwise qualified could have avoided Declaration One by 

signing up for other Native Hawaiian lists kept by OHA – which lists were then 

transferred to the NHRC’s Roll pursuant to Act 77, Haw. Rev. Stat. § 10H-3(a)(4).   

 Yet the possibility of avoiding Declaration One by either method was never 

publicized.  As Plaintiff Dr. Akina explains, once his effort to register online 

stalled at the page where he was required to confirm Declaration One, he was not 

provided any further information stating that that step was in any way optional.  

Second Akina Decl., ¶ 4.  He never heard this through his community connections, 

and he never received any communication explaining such a fact.  Id., ¶¶ 5-6.  

Indeed, he published articles describing the process as he understood it, and he 

never received any contrary communication from any state official.  Id., ¶ 8; see 

also Second Makekau Decl.  A hidden method of circumventing a viewpoint-based 

restriction does not ameliorate the harm inflicted by that restriction on those who 

are not aware of the method.13  Plaintiffs remain likely to prevail on the merits of 

this claim. 

 Finally, Defendants argue that the compelled speech implicit in being 

registered on the Roll without one’s knowledge or consent is alleviated by the fact 

                                                            
13  It also is strange that these loopholes exist.  Presumably, when Declaration 
One was added to state actor NHRC’s online registration process, it was intended 
that registrants confirm it.  To this day, Declaration One appears on the NHRC’s 
registration website.  See https://www.kanaiolowalu.org/registernow/.  
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that those who were registered were sent notifications telling them that they could 

withdraw their names.  Doc. 80 at 817, citing Doc. 80-1.  This fact does not 

mitigate the harm from the forced registration Plaintiffs have endured.  It took no 

effort for them to be placed on the list but it will take a positive effort for them to 

remove their names.   

 But further, the “remedy” Defendants have identified actually entails more 

compelled speech.  The Roll has been made available online.  The act of removing 

one’s name thus has become its own kind of public statement.  By requiring 

Plaintiffs to remove their names now, after the Roll has been published, 

Defendants are requiring Plaintiffs to engage in further, unwanted, public speech.  

This forces Defendants to “relinquish [their] ‘freedom to maintain [their] own 

beliefs without public disclosure.’”  PruneYard Shopping Ctr. v. Robins, 447 U.S. 

74, 100 (1980) (Powell, J., concurring), citing Abood v. Detroit Board of 

Education, 431 U.S. 209, 213 (1977).  See also West Virginia State Board of 

Education v. Barnette, 319 U.S. 624 (1943) (invalidating a compulsory flag statute 

and rejecting the state’s proposition that each child could speak or be silent 

because “a Bill of Rights which guards the individual’s right to speak his own 

mind” would not leave it “open to public authorities to compel him to utter what is 

not in his mind.") 

 Plaintiffs are likely to prevail on the merits of this claim. 
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III. The Other Relevant Factors Support the Issuance of an Injunction. 
 
 Defendants’ arguments regarding irreparable harm, the balance of equities, 

and the public interest often track their arguments on the merits.  For example, NA 

argues that Plaintiffs cannot claim irreparable harm because the planned elections 

are “quasi-sovereign and/or wholly private.”  Doc. 79 at 572.  And OHA argues 

that any harm “from being unable to participate in a convention that a private 

actor” (NA) is holding is too speculative.  Doc. 83 at 960.  These arguments and 

others like them fail for the reasons set out above regarding the fact that NA is a 

state actor, and that there is no “quasi-sovereign” in this case. 

 State Defendants argue that Plaintiffs should have a higher burden on this 

motion because they allegedly are seeking a “mandatory injunction.”  Doc. 79 at 

577.  This is simply incorrect.  “A mandatory injunction compels the affirmative 

performance . . . of an act.”  Carver v. San Pedro, L.A. & S.L.R. Co., 151 F. 334, 

338 (C.C.D. Cal. 1906).  Conversely, “a prohibitory injunction prohibits a party 

from taking action and preserves the status quo.”  Ariz. Dream Act Coalition v. 

Brewer, 757 F.3d 1053, 1060 (9th Cir. 2014).  That is what Plaintiffs are seeking 

here by asking the Court to enjoin an election that has not yet happened. 

 OHA seeks to diminish Plaintiffs’ showing of harm by accusing them of a 

“multiyear delay in filing this lawsuit.”  That is not true, however.  As Plaintiff Dr. 

Akina explained in his declaration accompanying Plaintiffs’ motion papers,  

Case 1:15-cv-00322-JMS-BMK   Document 91   Filed 10/09/15   Page 34 of 37     PageID #:
 1085



30 
 

On July 5, 2015, I first learned through a media report about a planned 
schedule for the election of delegates to the ‘Aha – including dates for 
applying to be a candidate, for mailing ballots to registered voters, and 
for receiving and counting ballots.  Before that time there had been 
various general reports in the media from time to time about when an 
election might be held, but no schedule. 
 

Doc. 47-8 at 193 (¶ 25).  Dr. Akina subsequently learned that the contract 

containing that schedule had only been signed on June 22, 2015.  Doc. 47-11.  

Plaintiffs commenced this lawsuit five weeks after that schedule was first reported.  

It certainly was reasonable to wait until the challenged election was actually 

scheduled before suing to enjoin it. 

 Finally, OHA argues that Plaintiffs’ harm is too speculative (Doc. 83 at 958, 

960).  In that regard, Plaintiffs refer again to all of the reasons set forth above as to 

why the challenged election is important, and maintain that their exclusion from 

that election necessarily constitutes a significant injury.  Plaintiffs also refer to the 

case law in their initial brief indicating that a constitutional deprivation, even for a 

short time, constitutes irreparable injury.  Doc. 47-1 at 173.   

 Remember that Plaintiffs are being denied the opportunity to vote in an 

election either because (1) they are the wrong race, or (2) they refused to publicly 

agree with a highly contentious political statement penned by a government 

official.  It is hard to imagine greater constitutional injuries. 
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Conclusion 
 

 It is clear that Plaintiffs have been harmed by their exclusion, based on race 

and viewpoint, from the upcoming elections and the planned convention, and it is 

clear that this exclusion violates their constitutional and federal statutory rights.  

NA at one point belittles the extent of the harm they have suffered by arguing that 

any “alteration of government will require subsequent action (e.g., formal 

recognition) by the federal and possibly state governments.”  Doc. 79 at 569.  

Whatever subsequent action may be required, NA argues that “Plaintiffs, as voting-

eligible citizens of Hawaii and the United States, will have equal ability,” along 

with Native and other Hawaiians, to influence that process.  Id.   

 But by then important decisions regarding governance and process will 

already have been made by those at the convention.  The ability to comment on or 

amend the work of others is not the same as the ability to participate in that work.  

Plaintiffs’ belated efforts to influence the outcome will not be the same as the 

delegates’ ability to lay the groundwork.  That is not “equality.”  See Romer v. 

Evans, 517 U.S. 620, 633 (2005) (amendment prohibiting government action 

concerning sexual orientation did not pass the rational relationship test because 

“[a] law declaring that in general it shall be more difficult for one group of citizens 

than for others to seek aid from the government is itself a denial of equal protection  

. . . in the most literal sense.”) (emphasis added). 
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 Plaintiffs should not be denied the ability to participate in this important 

work on account of their race or because they fail to agree with a particular 

viewpoint.  For all of the reasons stated herein, Plaintiffs respectfully submit that 

their Motion for a Preliminary Injunction should be granted, along with such other 

and further relief as may be just.    

 DATED:  Honolulu, Hawaii, October 9, 2015. 
 
      /s/ Robert D. Popper     
      ROBERT D. POPPER 
      MICHAEL A. LILLY 
      LAUREN M. BURKE 
      CHRIS FEDELI 
      H. CHRISTOPHER COATES 
      Attorneys for Plaintiffs 
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