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INTRODUCTION 

 Plaintiffs’ Sur-Reply Brief misstates and misconstrues our tribal exhaustion 

argument. 

The first sentence of the Sur-Reply incorrectly states: 

In their reply (Docket No. 42), the Tribal LECs 

contend for the first time that the court should abstain 

from hearing Verizon’s claims against them and 

instead direct Verizon to exhaust its remedies “in the 

appropriate tribal court.” 

 

(Emphasis added).   But, in fact, we have never questioned this Court’s authority to hear 

and adjudicate the Tribal Defendants’ pending motion to dismiss.  In our Opening Brief 

and Reply Brief, we have provided the Court with ample authority to demonstrate that 

tribal sovereign immunity bars both damage claims and prospective equitable claims 

against these Tribal Defendants under the plaintiffs’ current complaint. In our view, then, 

the Court can and should simply grant our motion to dismiss plaintiffs’ case in its 

entirety, leaving nothing for tribal court adjudication. 

 Instead, our tribal exhaustion argument was directed specifically at plaintiffs’ 

suggestion in its Opposition Brief at pages 8-10, that if the Court were to bar the 

plaintiffs’ claims against the Tribal Defendants, that the plaintiffs should be granted leave 

to amend their complaint to bring claims for declaratory and injunctive relief against 

individual officers of the Tribal Defendants. It was only in direct response to this new 

suggestion of amending their complaint that we were compelled to raise the tribal 

exhaustion requirement.  As we stated quite clearly in a major heading in our Reply 

Brief, at page 7: 

TO THE EXTENT PLAINTIFFS SEEK TO AMEND 

THEIR COMPLAINT TO SEEK PROSPECTIVE 

EQUITABLE RELIEF AGAINST INDIVIDUAL 
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OFFICERS OF THE TRIBAL DEFENDANTS, THEY 

MUST DO THAT, AND EXHAUST THEIR 

REMEDIES, IN TRIBAL COURT. 

 

(Emphasis added)
1
 

 Thus, we have never raised any objection to this Court hearing and deciding our 

pending 12(b)(1) motion, which goes to the jurisdiction of this Court.  Rather, if and to 

the extent that plaintiffs seek to effectively file a new case by amending their complaint 

to assert new equitable claims against individual officers of the tribal telephone 

companies, we believe the Court can and should direct the plaintiffs to first exhaust their 

remedies under that amended complaint in tribal court. 

THE PLAINTIFFS’ AMENDED COMPLAINT WILL BE SUBJECT 

TO THE TRIBAL EXHAUSTION RULE 

 

 As noted above, the plaintiffs’ Sur-Reply is directed to a phantom issue that was 

never raised.  Instead, the real issue is whether this Court should allow the plaintiffs to 

amend their complaint and pursue new claims against individual tribal defendants in this 

Court, or whether the Court should abstain from adjudicating those new claims and 

require the plaintiffs to pursue their new remedies against new defendants in tribal court 

under the tribal exhaustion doctrine. 

 As discussed in our Reply Brief at pages 7-10, the Supreme Court has long 

required that federal courts abstain from hearing most claims arising from activities on 

Indian reservations until the appropriate tribal court has been afforded an opportunity to 

determine whether it also has jurisdiction to adjudicate the case.  While the rule is 

                                              
1
 The narrow scope of this argument was also made clear in the text of our Reply Brief, at page 

10, where we said that “the Court should deny the plaintiffs’ request for leave to amend their 

complaint in this Court and direct them to exhaust their remedies in the appropriate tribal 

court…” 
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prudential rather than jurisdictional, it follows from the federal government’s 

longstanding policy of promoting tribal self-government, Iowa Mutual Ins. Co. v. 

LaPlante, 480 U.S. 9, 15 (1987) and promotes “the orderly administration of justice in the 

federal court,” National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845, 856 (1985). 

Failure to follow the rule will “impair the authority of tribal courts over reservation 

affairs.”  Iowa Mutual, at 16.  As a result, “ordinarily . . . a federal court should stay its 

hand until after the Tribal Court has had a full opportunity to determine its own 

jurisdiction.” Strate v. A-1 Contractors, 520 U.S. 438, 449 (1997) (citation and internal 

quotation marks omitted). 

 As discussed below, plaintiffs’ amended complaint will clearly be subject to the 

tribal exhaustion rule. 

 

I. PLAINTIFFS’ CLAIMS AGAINST INDIVIDUAL DEFENDANTS WILL 

NOT BE COGNIZABLE UNDER THE COMMUNICATIONS ACT. 

 Plaintiffs’ principal argument on Sur-Reply is that “claims arising under Section 

207 of the Telecommunications Act may be brought only in . . . federal district court or 

before the Federal Communications Commission” and, consequently, tribal court 

exhaustion is inappropriate. Plaintiff’s Sur-Reply at page 1.  Claims brought under 

Section 207, they contend, “are subject to exclusive federal jurisdiction.” Id.  Whatever 

the validity of this argument as it applies to their current complaint, and we think it 

doubtful at best, it will offer the plaintiffs no benefit when they amend their complaint to 

seek equitable relief against individual officers of the Tribal Defendants.  

A. Only Common Carriers May be Sued Under Section 207. 

 Plaintiffs’ suggestion that they can bring claims against individuals under Section 

207 of the Communications Act (47 U.S.C. §207) is incorrect. A private right of action 
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under Section 207 may be brought only against a “common carrier.” See Johnson v. Am. 

Towers, LLC, 781 F. 3d 693, 702 (4th Cir. 2015) (“§§ 201 and 207 allow recovery only 

against common carriers.”).  Under the Communications Act of 1934, a “common 

carrier” is “any person engaged as a common carrier for hire, in interstate or foreign 

communication by wire or radio or interstate or foreign radio transmission of energy. . . .”  

47 U.S.C. §153(10).  Although the Tribal Defendant telephone companies may be 

“common carriers,” no individual officer of a tribal telephone company is “engaged as a 

common carrier for hire, in interstate or foreign communication . . . .”  Because 

individuals are not “common carriers”, they may not be sued under Section 207.  And 

because plaintiffs will not be able to plead a valid claim for relief under Section 207 as to 

the individual officers, plaintiffs may not use Section 207 as grounds to avoid tribal 

exhaustion. 

B. Declaratory and Injunctive Relief are not Available Under Section 207. 

 Plaintiffs’ further suggestion that they can bring claims seeking declaratory and 

injunctive relief under the Communications Act is equally incorrect.  “[T]he purpose of § 

207 is to allow persons injured by § 201(b) violations to bring federal-court damages 

actions.”  Global Crossing Telecomms., Inc. v. Metrophones Telecomms., Inc., 550 U.S. 

45, 53 (2007).  Injunctive and declaratory relief are not available under Section 207.  

Conway v. AT&T Corp., 241 F.3d 242 (2d Cir. 2001) ("an action under Section 206 and 

207 of the Telecommunications Act is limited to liability for damages and therefore 

cannot be the basis for injunctive relief."); Northern Valley Communications, LLC v. 

Sprint Communications Company, L.P.¸618 F. Supp. 2d 1076, 1083-84 (D.S.D. 2009) 

(47 U.S.C. §§ 206 and 207 do not provide for injunctive relief in federal court). Because 

equitable relief is not an available remedy under Section 207, that provision of the 
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Communications Act may not serve as a basis for excusing ordinarily required tribal 

court exhaustion as to their amended complaint. 

 In summary, plaintiff will not be able to assert equitable claims against 

individuals under Section 207 when they amend their complaint.  As a result, their 

assertion that Section 207 is subject to exclusive federal court jurisdiction is irrelevant 

and will not bar the application of the tribal exhaustion doctrine. 

II. THE FACT THAT NO TRIBAL COURT CASE IS PENDING DOES NOT 

OBVIATE THE NEED FOR EXHAUSTION OF TRIAL COURT REMEDIES. 

 The Supreme Court has never opined as to whether exhaustion of tribal court 

remedies is required when no tribal court case is pending.  But five Circuits – the First, 

Second, Eighth, Ninth and Tenth – have ruled on this question.  Of these, four Circuits – 

the First, Eighth, Ninth and Tenth - have expressly held that tribal exhaustion is required 

even in the absence of a pending tribal court case. See, e.g., Marceau v. Blackfeet Hous. 

Auth., 540 F.3d 916, 921 (9
th

 Cir. 2008) (“Although Plaintiffs’ contract claim has not yet 

been brought in tribal court, the absence of any ongoing litigation over the same matter in 

tribal courts does not defeat the tribal exhaustion requirement”) (internal quotation marks 

and citation omitted); Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Housing 

Authority, 207 F. 3d 21, 31 (1
st
 Cir. 2000) (“Where applicable, this prudential doctrine 

has force whether or not an action actually is pending in a tribal court”); United States v. 

Tsosie, 92 F.3d 1037, 1041 (8
th

 Cir. 1996) (“Moreover, the exhaustion rule does not 

require an action to be pending in tribal court”); Stock West Corp. v. Taylor, 964 F.2d 

912 (9
th

 Cir. 1992) (en banc); Brown v. Washoe Hous. Auth. 835 F.2d 1327 (10
th

 Cir. 

1988); Weeks Constr., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668, 673-674 (8
th

 Cir. 

1986).  
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 The leading treatise on federal Indian law – Cohen’s Handbook of Federal Indian 

Law – supports this line of authority and believes these cases were correctly decided:  

These holdings are consistent with Supreme Court 

precedent: the National Farmers Union goals of 

supporting tribal self-government and availing 

reviewing courts of the tribal court’s expertise apply 

whether or not the dispute is already pending in the 

tribal court. 

 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 634 (2012 Ed.) (internal 

quotation marks and footnote omitted) 

 

 In contrast to this well-established line of authority, plaintiffs’ rely on a single 

decision from the Second Circuit that reached the contrary conclusion.  But Garcia v. 

Akwesasne Housing Authority, 268 F. 3d 76 (2d Cir. 2001) is distinguishable on its facts 

and employed a flawed analysis.  

 In Garcia, the moving party was seeking to have the plaintiff exhaust his tribal 

remedies before the tribal council, not a tribal court.  As the court explained.  

The appellees argue deference to the tribal forum, and 

identify the tribal forum as the Tribal Council.  

However, we have recognized that the St. Regis 

Mohawk tribe has a tripartite government and that the 

Tribal Council is the legislative branch. 

 

*   *  *  * 

It appears from published opinions that a tribal court 

has existed and may exist now.  However, appellees in 

this case seek remand to the Tribal Council itself.  

Abstention would result in some uncertainty as to the 

tribal forum for resolution of this controversy.  

 

 Garcia, 268 F. 3d at 82-83. Clearly, this is not an issue here, where we are 

proposing exhaustion of tribal remedies in tribal courts and have provided evidence that 

each of the tribes in questions has a functioning tribal court.  
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 In addition to this factual anomaly, the Garcia court’s analysis was flawed.  For 

example, Garcia appeared to believe that the tribal exhaustion requirement only applied 

where the dispute was intra-tribal, that is, between two tribal members. Id. at 83. But that 

has never been a requirement for application of the tribal exhaustion doctrine.  In fact, the 

two seminal cases in this area – Nation Farmers Union and Iowa Mutual – both involved 

non-Indian parties.  

 The Garcia court was equally wrong in its belief that exhaustion was only required 

when the case was based on tribal law, and that cases raising federal questions were 

outside the scope of the doctrine.  Id. But that is incorrect.  In the same way that state 

courts may sometimes adjudicate federal issues, so too many tribal courts.  The fact that a 

case may not present tribal law issues does not obviate the need for the exhaustion of trial 

court remedies. See e.g. Bank One, N.A. v. Shumake, 281 F.3d 507 (5
th

 Cir. 2002) (Case 

raising issue under Federal Arbitration Act subject to tribal exhaustion requirement). 

 In summary, this Court should align itself with the great weight of authority in this 

area and hold that tribal exhaustion will be required even though no tribal court case is 

now pending.  This result is consistent with the goals and purpose of the doctrine. 

CONCLUSION 

The Tribal Defendants have established that they are closely-enough aligned with 

their respective parent tribes that they are “arms of the tribes” for sovereign immunity 

purposes.  As a result, and because they have not consented to this lawsuit, the Tribal 

Defendants cannot be sued by the plaintiffs for either money damages or, under the 

authority of Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024, 2035 (2014), for 

prospective injunctive or declaratory relief and all claims against them should be 

dismissed. 
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To the extent that the plaintiffs now seek leave to amend their complaint to bring 

prospective equitable claims against individual officials of the Tribal Defendants, the 

Court should abstain from hearing those claims and direct the plaintiffs to exhaust their 

remedies, if any, in the appropriate tribal court.  The plaintiffs have provided no authority 

or argument in their Sur-Reply Brief that would take their proposed amended complaint 

outside of the normal tribal exhaustion requirement.  

Dated:  August 25, 2015 

 /s/ Joan S. Burke   
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CERTIFICATE OF SERVICE 

I hereby certify that on August 25, 2015, I electronically filed the attached Tribal 

Defendants’ Final Reply Brief in Support of Motion to Dismiss with the Court using 

the CM/ECF system, and which will be sent electronically to all registered participants as 

identified on the Notice of Electronic Filing. 

By:  s/ Glenn M. Feldman  
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