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In their reply (Docket No. 42), the Tribal LECs contend for the first time that the Court 

should abstain from hearing Verizon’s claims against them and instead direct Verizon to exhaust 

its remedies “in the appropriate tribal court.”  Reply at 10.  Tribal court exhaustion does not 

apply here for the following reasons:  (1) claims to enforce the Federal Communication Act 

should be heard in federal court; (2) abstention should not be exercised where there is no 

ongoing tribal court proceeding that warrants deference; and (3) no tribal interest warrants 

splintering this suit into competing litigation in this Court and three separate tribal courts.1      

I. THE CLAIMS ARE SUBJECT TO EXCLUSIVE FEDERAL JURISDICTION 

Tribal courts do not have jurisdiction to hear Verizon’s claims against the LECs.  Claims 

arising under Section 207 of the Telecommunications Act may be brought only in a federal 

forum, either in a federal district court or before the Federal Communications Commission.  See 

47 U.S.C. § 207.  “By its express language,” Section 207 leaves “no room for adjudication in any 

other forum—be it state, tribal or otherwise.”  AT&T Corp. v. Couer d’Alene Tribe, 295 F.3d 

899, 905 (9th Cir. 2002); see also Sprint Commc'ns Co., L.P. v. Native Am. Telecom, LLC, No. 

CIV. 10-4110-KES, 2010 WL 4973319, at *4 (D.S.D. Dec. 1, 2010) (“The [Act was] adopted for 

the purpose of bringing the telecommunications field under one federal regulatory scheme.  It 

logically follows that Congress intended to have that regulatory scheme consistently interpreted 

in a federal forum.”).  Given that tribal courts have no jurisdiction to hear federal 

telecommunications claims, tribal exhaustion is inappropriate in cases presenting such claims.  

See id. at *4-6; Alltel Commc'ns, LLC v. Oglala Sioux Tribe, No. CIV.10-5011-JLV, 2010 WL 

1999315, at *12 (D.S.D. May 18, 2010). 

                                                 
1 Exhaustion of tribal remedies is “prudential and not jurisdictional.”  Comstock Oil & Gas Inc. 
v. Ala. & Coushatta Indian Tribes of Tex., 261 F.3d 567, 572 (5th Cir. 2001). 
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II. NO TRIBAL INTERESTS WARRANT REQUIRING EXHAUSTION  

A. There is No Question of Tribal Law or Ongoing Tribal Court Proceeding  

The Supreme Court has never required tribal exhaustion in the absence of an ongoing 

tribal court proceeding.  See Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001).  

It has required exhaustion only where a litigant in tribal court requested that a federal court 

interfere in the tribal court’s proceedings.  Id.; see also El Paso Natural Gas Co. v. Neztsosie, 

526 U.S. 473, 484 (1999) (explaining that tribal exhaustion doctrine ensures that “the forum 

whose jurisdiction is being challenged” has the first opportunity to hear that challenge).  The 

same is true of the Fifth Circuit.  See Bank One, N.A. v. Shumake, 281 F.3d 507, 512-14 (5th Cir. 

2002) (requiring exhaustion where a non-tribal plaintiff in federal court sought to compel 

arbitration of claims brought against it in tribal court); see also Comstock Oil & Gas Inc., 261 

F.3d at 572-73 (finding exhaustion imprudent where defendants in tribal court sought a federal 

court declaration that the tribal court lacked jurisdiction because it was impermissibly created 

and the tribal court was, in fact, impermissibly created); TTEA v. Ysleta del Sur Pueblo, 181 F.3d 

676, 683-84 (5th Cir. 1999) (holding that defendants in tribal court who challenged the tribal 

court’s jurisdiction in federal court had exhausted their tribal court remedies). 

As the Second Circuit has held, the justification for tribal exhaustion doctrine does not 

extend to circumstances where, as here, “no ongoing tribal proceeding exists, and a non-member 

of the tribe properly invokes the jurisdiction of a federal court to litigate non-tribal law.”  Garcia, 

268 F.3d at 84.  While the Fifth Circuit has not specifically addressed this issue, such a holding 

would be consistent with the Fifth Circuit’s efforts to preserve tribal accountability in federal 

court.  See, e.g., TTEA, 181 F.3d at 680-81 (holding that suits for declaratory relief may be 

brought against tribes); Comstock Oil & Gas Inc., 261 F.3d at 571-72 (same).  Verizon does not 

challenge a tribal court proceeding and its claims raise no questions of tribal law.  Instead, 
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Verizon seeks to vindicate its rights to proper intercarrier compensation charges under a 

comprehensive federal regulatory regime.  Like the Second Circuit, this Court should find that 

tribal court exhaustion is inappropriate where there is no pending tribal court proceeding or 

questions of tribal law that warrants deference.2   

B. Parallel Suits Would Contravene the Purpose of this MDL 

Finally, tribal exhaustion is inappropriate where it would yield “a multiplicity of 

lawsuits.”  Dodge v. Nakai, 298 F. Supp. 17, 26 (D. Ariz. 1968).  This multi-district proceeding 

has been convened to avoid just such a result: to ensure consistent resolution of common 

questions and to avoid the inefficiencies and inconveniences that arise from duplicative 

litigation.  The LECs would have three tribal courts hear these common questions (none of which 

implicates tribal law issues or tribal sovereignty) in addition to this Court.  They would also risk 

the possibility of disparate rulings on common federal issues being allowed to stand without 

federal review.  See Cour d’Alene Tribe, 295 F.3d at 903-04 (noting that unless a federal district 

court either “finds [a] tribal court lacked jurisdiction or withholds comity for some other reason, 

it must enforce the tribal court judgment without reconsidering issues decided by the tribal 

court”).  The Tribal LECs do not identify, nor can they, any tribal interests that would render 

such results prudent. 

                                                 
2 Some other Circuits have required tribal court exhaustion in the absence of a pending tribal 
court case, but these cases are distinguishable from the Second Circuit’s holding in Garcia in 
that they involved tribal law and customs that the tribe had a strong interest in adjudicating.  See 
Marceau v. Blackfeet Hous. Auth., 540 F.3d 916, 921 (9th Cir. 2008) (plaintiffs and defendants 
were tribal members and a tribal entity, and key events occurred on tribal lands); United States v. 
Tsosie, 92 F.3d 1037, 1041 (10th Cir. 1996) (tribal law implicated because the defendant “asserts 
that she has an aboriginal occupancy right which implicates ‘Navajo custom, tradition, history, 
culture and common law’” and “[t]ribal courts here have a significant interest in adjudicating a 
dispute between Tribal members over Indian land involving Tribal laws and customs”); Duncan 
Energy v. Three Affiliated Tribes of the Ft. Berthold Reservation, 27 F.3d 1294 (8th Cir. 1994) 
(the dispute “arisi[es] on the Reservation” and “rais[es] questions of tribal law”). Here, in 
contrast, there are no tribal laws or customs at issue. 
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III. CONCLUSION 

For these reasons, the LECs’ new tribal exhaustion argument should be rejected. 

Respectfully submitted this 6th day of August 2015. 

/s/  Tamerlin J. Godley               
Tamerlin J. Godley 
Henry Weissmann 
Margaret G. Maraschino 
MUNGER TOLLES & OLSON LLP 
355 S. Grand Avenue 
Thirty-Fifth Floor 
Los Angeles, CA 90071 
Telephone: 213-683-9100 
Facsimile:  213-687-3702 
tamerlin.godley@mto.com 
henry.weissmann@mto.com 
margaret.maraschino@mto.com 
 
Attorneys for Plaintiffs 
MCI Communications Services, 
Inc. and Verizon Select Services Inc. 
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The undersigned hereby certifies that a true and correct copy of the above and foregoing 

document has been served on counsel of record via ECF on August 6, 2015. 

 
 

/s/ Tamerlin J. Godley     
Tamerlin J. Godley 

 

Case 3:15-cv-00116-D   Document 48   Filed 08/11/15    Page 6 of 6   PageID 315




