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IN THE UNITED STATES DISTRICT COURT  
FOR THE M IDDLE DISTRICT OF NORTH CAROLINA  

 
 
JAMES DILLON , ON BEHALF OF HIMSELF  § 
AND ALL OTHERS SIMILARLY SITUATED, § 
  § 
 PLAINTIFF, § 
  § 
V.  §  
  § 
BMO HARRIS BANK, N.A., § CIVIL ACTION NO. 1:13-CV-897- CCE 
FOUR OAKS BANK &  TRUST,  § 
A NORTH CAROLINA-CHARTERED BANK,  § 
GENERATIONS FEDERAL CREDIT UNION, § 
AND BAY CITIES BANK,  § 
A FLORIDA STATE-CHARTERED BANK, § 
  § 
 DEFENDANTS. § 
 
 

DEFENDANT GENERATIONS COMMUNITY FEDERAL CREDIT UNION ’S BRIEF IN 
OPPOSITION TO PLAINTIFF ’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

 

 

Pursuant to the Court’s Order relating to arbitration-related discovery (Doc. 158), 

Defendant Generations Community Federal Credit Union (“Generations”), incorrectly 

sued as Generations Federal Credit Union, files this Brief in Opposition to Plaintiff’s 

Motion to Compel Production of Documents, respectfully showing the Court the 

following: 

INTRODUCTION  

Arbitration-related discovery is restricted in scope and should only address the 

making and performance of the arbitration agreement at issue.  Here, while purporting to 

seek discovery to establish a record regarding the availability of arbitration to Mr. Dillon 
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and while claiming that his discovery is “targeted,” Plaintiff has ignored the mandates 

regarding the restricted scope of arbitration-related discovery and has instead sought far-

reaching, and in many instances, merits-based discovery.  Plaintiff has requested 

documents that are unrelated to the specific loan agreement and possible arbitration at 

issue.  These documents, if they exist, would be irrelevant to the arbitration question 

before the Court.  Contrary to Plaintiff’s statement in his motion, Generations has 

amended its responses and objections.  A copy of Generations’ Amended Objections to 

Plaintiff’s First Arbitration-Related Requests for Production of Documents is attached 

hereto as Exhibit E. 

Plaintiff does not dispute that his loan agreement submitted by Generations herein 

is authentic.  Plaintiff does not recall the recorded conversation with CashCall, the loan 

servicer, a true and correct copy of which is attached as Exhibit A to Generations’ Brief 

in Support of its Second Renewed Motion to Dismiss (Doc.153), explaining the terms of 

the loan.  The claim of fraudulent inducement raised in Plaintiff’s “detailed single-spaced 

seven page letter explaining its planned legal and factual defenses,” is defeated by 

Plaintiff’s own discovery responses as a matter of law.  Simply put, the document 

requests to which Generations objects are improper discovery and Plaintiff’s Motion to 

Compel should be denied. 

PROCEDURAL HISTORY  

On July 15, 2015, Generations timely filed its Second Renewed Motion to Dismiss 

along with its Brief in Support of its Second Renewed Motion to Dismiss. (Doc. Nos. 152 
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and 153).  During a conference call on July 22, 2015, and three weeks before Plaintiff’s 

Response to Generations’ Second Renewed Motion to Dismiss was due, counsel for 

Plaintiff James Dillon (“Plaintiff”) informed counsel for Generations that Plaintiff would 

be seeking arbitration-related discovery.  In the interest of expedience, Generations 

remained open and willing to agree to the exchange of arbitration-related discovery, as 

long as it was subject to reasonable limitations. 

Plaintiff’s counsel followed the conference call with a letter to counsel for 

Defendants on the next day, July 23, 2015.  This letter described Plaintiff’s position with 

respect to the arbitration provisions and the allegedly necessitated discovery.  Within this 

letter, attached hereto as Exhibit A, Plaintiff’s counsel expressed the need to conduct 

arbitration-related discovery for the following reasons: 

1. The tribal lenders committed fraud by making false representations in the loan 

agreement relating to arbitration, the forum for arbitration and the application 

of tribal law.  Because they were allegedly procured by fraud, the arbitration 

provision is void and unenforceable.1    

                                            
1 Plaintiff’s allegation of fraud fails as a matter of law.  Plaintiff has not offered any evidence or allegation that he 
relied to his detriment on the alleged false representations.  In order to prove a claim for fraud, Plaintiff must show: 
(1) a false representation or concealment of material fact; (2) that was reasonably calculated to deceive; (3) which 
was made with the intent to deceive; (4) that did in fact deceive or reasonably induce reliance; and (5) caused injury 
or damage.  Rhone-Poulenc Agro S.A. v. Monsanto Co., 73 F. Supp. 2d 540, 548 (M.D.N.C. 1999).  In his discovery 
responses, attached hereto as Exhibits B, C, and D, Dillon admitted that he did not recall the phone call between 
himself and a CashCall representative on May 30, 2013, in which the representative walked him through the process 
of applying for the loan and reviewed the terms of the loan with him.  See Exhibit C, Answers to Interrogatories 12, 
13, & 14; Exhibit D, Answers to Requests for Admissions 2, 41, 50, & 54.  Dillon also proclaimed in his Responses 
to Generations’ Requests for Admissions that “he has no recollection of specific terms in the Loan Agreement from 
the time he purportedly entered into the Loan Agreement,” suggesting that he could not have relied on these terms.  
See Exhibit D, Answers to Requests for Admissions 3, 4, 5, 6, 7, 8, 9, & 10. 

Case 1:13-cv-00897-CCE-LPA   Document 166   Filed 09/21/15   Page 3 of 30



{00047553 2} 4 
 

2. Claiming that there was an arbitration-related issue concerning a “colorable 

claim of tribal jurisdiction,” counsel specified Plaintiff would seek discovery 

on how and where the lender operates, with whom they operate (including 

Third-Party Senders and Originating Depository Financial Institutions) and the 

actual financial interest of the tribes in these lenders.   

3. Plaintiff’s counsel indicated that Plaintiff intended to raise both procedural and 

substantive unconscionability because tribal laws and rules relating to 

arbitration and consumer debt disputes do not exist.  

4. Plaintiff’s counsel last expressed its position that Generations is a non-

signatory and therefore discovery regarding the circumstances and facts of the 

relationships between Generations and Western Sky and/or Western Sky’s 

Third-Party Senders would be necessary.  

On July 24, 2015, counsel for Generations again met and conferred by telephone 

with Plaintiff’s counsel in order to discuss the arbitration-related discovery.  As a direct 

result, counsel for Generations and Plaintiff’s counsel, along with Defendants BMO 

Harris Bank, N.A. and Bay Cities Bank entered into a Joint Motion to Extend Briefing 

and for Arbitration-Related Discovery.  This motion was granted by the Court on August 

3, 2015, and the parties began conducting discovery. 

On August 14, 2015, Generations received Plaintiff’s First Arbitration-Related 

Requests for Production of Documents.  On August 28, 2015, Generations served its 

Objections to Plaintiff’s First Arbitration-Related Requests for Production of Documents 
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on Plaintiff.  In an attempt to avoid any discovery disputes and the filing of a motion to 

compel, counsel for Generations and Plaintiff met and conferred via telephone on 

September 3, 2015 and on September 9, 2015.  Generations agreed to amend its 

discovery responses and on September 11, 2015, it filed its Amended Objections to 

Plaintiff’s First Arbitration-Related Requests for Production of Documents.  Exhibit E.  

In its Amended Objections, Generations withdrew several of its objections, specified 

which documents it will produce for certain requests, and also clarified that no documents 

exist for certain requests despite any objections.  Finally, Generations is preparing a 

Privilege Log identifying the documents being withheld based on a claim of privilege. 

Plaintiff complains that Generations is at fault due to its decision to stand by its 

original objections.  As this brief explains, each of these objections is well-founded and 

has been made in good faith. 

LEGAL STANDARD  

The standards governing discovery cited by Plaintiff pursuant to Federal Rule of 

Civil Procedure 26 and case law apply to discovery in broad form.  Plaintiff provides that 

discovery should be broad in scope and freely permitted.  However Plaintiff has failed to 

acknowledge that pre-arbitration discovery is narrowly limited.  If it were not so limited, 

pre-arbitration discovery would circumvent the Congressional purpose of an efficient and 

fair resolution of disputes on the merits. 

The Federal Arbitration Act (the “FAA”), 9 U.S.C. §§ 1-16, strictly limits 

discovery during the pendency of a motion to compel arbitration.  The Supreme Court 
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has stressed that there exists a “statutory policy of rapid and unobstructed enforcement of 

arbitration agreements,” and that in determining whether to compel arbitration, the FAA 

calls for an expeditious and summary hearing when an arbitration agreement is enforced, 

“with only restricted inquiry into factual issues.”  Moses H. Cone Mem’l Hosp. v. 

Mercury Constr. Corp., 460 U.S. 1, 22-23 (1983) (emphasis added).  If any other 

standard were used, the delay and expense of litigating the enforceability of an arbitration 

agreement would threaten to eliminate the “simplicity, informality, and expedition” 

which is called for by the process of arbitration.  Mitsubishi Motors Corp. v. Soler 

Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985). 

After a party files a motion to compel arbitration, “a federal court may consider 

only issues relating to the making and performance of the agreement to arbitrate.”  Prima 

Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967) (citing 9 U.S.C. §§ 

3-4) (emphasis added).  Accordingly, discovery delving into the merits of the underlying 

claims is improper and discovery is only allowed limited to the issue of arbitrability.  

Levin v. Ripple Twist Mills, Inc., 416 F. Supp. 876, 880 (E.D. Pa. 1976), dismissed, 549 

F.2d 795 (3d Cir. 1977).  Permitting discovery on the merits of the underlying claims, 

prior to resolving the question of arbitrability, places the cart before the horse.  CIGNA 

HealthCare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 855 (7th Cir. 2002).  If a dispute is 

in fact determined to be arbitrable, the duty to conduct merits discovery rests with the 

arbitrators, not the Court. Id. (citing 9 U.S.C. § 7; Amgen, Inc. v. Kidney Center of 

Delaware County, Ltd., 95 F.3d 562, 563 (7th Cir.1996); National Broadcasting Co. v. 
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Bear Stearns & Co., 165 F.3d 184, 190–91 (2d Cir.1999); Burton v. Bush, 614 F.2d 389, 

390 (4th Cir.1980); cf. Olympia & York Florida Equity Corp. v. Gould, 776 F.2d 42, 43 

(2d Cir.1985) (per curiam); Yeargin Construction Co. v. Parsons & Whittemore Alabama 

Machinery & Services Corp., 609 F.2d 829, 831 (5th Cir.1980) (per curiam)). “For the 

sake of economy and in contrast to the practice in adjudication, parties to an arbitration 

do not conduct discovery; the arbitrators do.”  Id. 

Although Plaintiff did provide Generations with three reasons that it was 

necessary to conduct arbitration-related discovery, the extent of Plaintiff’s requests to 

Generations reached far beyond a restricted inquiry into factual issues of arbitrability and 

Plaintiff’s disclosed justifications for arbitration-related discovery. 

ARGUMENT  

I.   GENERATIONS ’  GENERAL OBJECTIONS SHOULD BE SUSTAINED . 

Each of Generations’ General Objections relate to the discovery requests as a 

whole.  Requiring Generations to restate them in response to each of the individual 

requests, rather than indicating that they apply to all the requests, would be a waste of the 

parties’ time.  The objections are proper and should be sustained by the Court for the 

following additional reasons. 

A.  Generations’ General Objections One, Two, Three, Five, Six, and Seven  
  Should be Sustained. 
 

Generations’ first, second, third, fifth, sixth, and seventh General Objections 

simply explain Generations’ understanding of what is and is not required by the Federal 

Rules of Civil Procedure, what is and is not proper arbitration-related discovery, and the 

Case 1:13-cv-00897-CCE-LPA   Document 166   Filed 09/21/15   Page 7 of 30



{00047553 2} 8 
 

effect of the discovery responses.2  The objections apply to each and every one of 

Plaintiff’s Arbitration-Related Requests for Production.  If Generations’ understanding is 

incorrect, the Court may decide to overrule the objection, but that does not mean 

Generations is forbidden from making the observations as general objections. 

The objections are proper for an additional reason.  Pursuant to Federal Rule of 

Civil Procedure 26(e)(1)(A), a party who has responded to a request for production, 

“must supplement or correct its…response in a timely manner if the party learns that 

some material respect the disclosure or response is incomplete or incorrect, and if the 

additional or corrective information has not otherwise been made known to the other 

parties during the discovery process or in writing.”  Therefore, Generations will be 

required to produce documents in response to any one of Plaintiff’s Requests for 

Production if additional independent investigation or otherwise leads Generations to 

believe that any of its responses are incomplete or incorrect.  Since much of the discovery 

process remains in this matter, there is a greater likelihood that Generations will 

discovery new information and facts relevant to Plaintiff’s requests.  

If Generations failed to make its first, second, third, fifth and sixth General 

Objections, it could be deemed to have waived its right to object upon discovery of new 

                                            
2 These general objections can be summarized as: 
 1 – objection based on currently available documents, which may be supplemented in the future 
 2 – objection to preserve ability to supplement documents in the future 
 3 – objection based on attorney-client privilege, work product doctrine, and right to privacy 
 5 – objection limiting scope of discovery to arbitration provisions of Loan Agreement at issue 
 6 – objection that statements shall not be deemed admissions 
 7 – statement that these general objections shall be incorporated into each response, as they comply with 

the Federal Rules of Civil Procedure and this Court’s order on pre-arbitration discovery.  
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documents or information.  Federal Rule of Civil Procedure 34(b)(2)(A) states, “[t]he 

party to whom the request is directed must respond in writing within 30 days after being 

served.” Courts have recognized that “failure to object to a discovery request in a timely 

manner waives any objection which may have been available.” Land Ocean Logistics, 

Inc. v. Aqua Gulf Corp., 181 F.R.D. 229, 236 (W.D.N.Y. 1998).  A party who fails to 

object to a request for production of documents and promises to produce all relevant 

documents is required to supplement its response under Federal Rule of Civil Procedure 

26(e) because that party is deemed to have waived its right to object to the request.  See 

Allen v. Colgate-Palmolive Co. 1985 WL 191 *2 (S.D.N.Y. 1985) (wherein the court 

directed a party that failed to object to a document request and promised to produce all 

relevant documents to supplement its response under Federal Rule of Civil Procedure 

26(e) because it waived its right to object to the plaintiff’s request and thus could not 

going forward withhold production).  Therefore, Generations’ first, second, third, fifth, 

and sixth General Objections should be sustained. 

B.  Generations’ General Objection Four Should be Sustained. 

Generations’ fourth General Objection addresses Plaintiff’s Instruction eleven and 

likewise applies to each and every one of Plaintiff’s Arbitration-Related Requests for 

Production.  It makes no sense for objections to instructions to be placed elsewhere than 

as a general objection to the discovery requests. 

Plaintiff’s Instruction eleven states, “[i]f Defendant asserts a claim of privilege as 

to one or more documents or portions of documents sought in this request, Defendant 
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should submit a privilege log prepared in accordance with Rule 26(b)(5) of the Federal 

Rules of Civil Procedure that lists, for each such document for which privilege is 

claimed: (i) the number and particular part of the document request to which the 

supposed privilege information is responsive; (ii) the Bates range, file name, or 

Document ID number as applicable, (iii) the document title or, in the case of emails, 

subject line, (iv) the type of document (e.g., letter, memorandum, account statement, 

etc.); (v) the document’s date and the date of any meeting, conversation, or event 

reflected or referred to in the document; (vi) the signatory or signatories, author(s), 

addressee(s), and/or each other person who received a copy of the document or to whom 

the contents of the allegedly privileged communication contained in the document have 

been disclosed, either orally or in writing; (vii) a description of the subject matter of the 

document; (viii) the document’s location and custodian; and (ix) the basis for the claim of 

privilege.  Such information should be supplied in sufficient detail to permit Plaintiff to 

assess the applicability of the privilege claimed.” 

This instruction is excessive and reaches far beyond the extent of Federal Rule of 

Civil Procedure 26.  Federal Rule of Civil Procedure 26(b)(5)(A) states, “[w]hen a party 

withholds information otherwise discoverable by claiming that the information is 

privileged or subject to protection as trial-preparation material, the party must: (i) 

expressly make the claim; and (ii) describe the nature of the documents, communications, 

or tangible things not produced or disclosed—and do so in a manner that, without 

revealing information itself privileged or protected, will enable other parties to assess the 
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claim.” Generations is preparing a privilege log in accordance with the requirements of 

Rule 26.  It is therefore appropriate for Generations to object to the more extensive 

requirements Plaintiff seeks to impose. 

II.   GENERATIONS ’  “SUBJECT TO”  OBJECTIONS SHOULD BE SUSTAINED . 

Plaintiff asserts that Generations’ “subject to” objections should be overruled.  As 

support for his argument, Plaintiff cites an amendment to Federal Rule of Civil Procedure 

34 which will go into effect on December 1, 2015.  This amendment will require an 

objection to state whether any responsive materials are being withheld on the basis of 

such objection and will require an objection to part of a request to specify the part of the 

request that the objection relates to and permit inspection of the rest.  As Plaintiff 

recognized, the amendments to Federal Rule of Civil Procedure 34 are not yet in force.  

Therefore, Plaintiff is not required to comply with such requirements at this time.  

Furthermore, Plaintiff’s argument that due to Generations’ “subject to” objections 

he will have no idea whether Generations is withholding documents on the basis of an 

objection is of no effect.  Generations has agreed to produce a privilege log and when it is 

produced, Plaintiff will know what is being withheld on the basis of privilege.  

Generations has no obligation to search for irrelevant documents or documents that 

would be responsive to the overbroad aspects of a request.  To the extent, therefore, that 

Generations objects to certain discovery requests as overbroad or seeking discovery that 

does not relate to arbitration, Generations is not “withholding” responsive documents 

because it has not located them. 
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The only alternative to Generations’ “subject to” objections accompanied by the 

production of documents as well as a privilege log would be for Generations to stand on 

its objections and produce nothing until the objections were resolved by a court.  This 

method would delay, not further, discovery. 

III. G ENERATIONS ’  SPECIFIC OBJECTIONS SHOULD BE SUSTAINED . 

Contrary to Plaintiff’s assertions, Generations’ remaining objections are proper 

and should be sustained for the following reasons. 

A.  Generations’ Objections to Requests One and Two Should be Sustained. 

Plaintiff‘s First Request for Production seeks, “[a]ll Origination Agreements 

between Generations and Western Sky and/or CashCall.”  Plaintiff’s Second Request for 

Production seeks, “[a]ll Origination Agreements between Generations and any Third-

Party Sender that initiated ACH entries on behalf of Western Sky and/or CashCall.”  

Generations has indicated that there is no origination agreement between Generations and 

Western Sky so as to Plaintiff’s First Request, any dispute is moot.  Nevertheless, the 

objections are proper. 

Generations first objected to these requests because they are overbroad and not 

limited in time.  Plaintiff argues that these objections are unfounded because he agreed to 

limit the requests to the period between 2009 and the present.  However, Plaintiff did not 

obtain his loan until May 30, 2013.  Plaintiff has not shown how events taking place four 

years before Plaintiff obtained his loan are relevant to the current dispute.  Plaintiff’s 

decision to limit its requests to this period of time does not cure these objections.  
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As expressed in Plaintiff’s counsel’s letter of July 23, 2015, Plaintiff seeks 

arbitration-related discovery on the circumstances and facts of the relationships between 

Generations and Western Sky and/or its third-party senders in order to prove that 

Generations is a non-signatory and should not be able to enforce the Arbitration 

Provisions.  But the Arbitration Provisions by their express terms demonstrate that 

Generations’ is entitled to invoke the Arbitration Provisions.  The Arbitration Provisions 

expressly call for arbitration of “any dispute [Plaintiff has] with Western Sky or anyone 

else under this loan agreement” and “benefit[] and [are] binding upon [Western Sky], 

[its] successors and assigns, and related third parties.” (emphasis added).  

Moreover, Plaintiff has judicially admitted Generations processed transactions 

under his Loan Agreement as set forth in Plaintiff’s Class Action Complaint.  See 

generally Plaintiff’s Original Complaint (Doc. No. 1) at ¶¶ 22, 100, 148-149, 151, 159-

160, 204, 213, 225-226.  This admission alone negates any reason for additional 

discovery on this point.  But for Generations’ processing of one payment by Plaintiff, it 

would not be party to this lawsuit.  Plaintiff’s contention that it needs discovery to show 

that Generations is not entitled to enforce the Arbitration Provisions, even though 

Plaintiff sued Generations based on its role in processing loan payments, is non-sensical. 

Generations next objected to these requests on the ground that they seek 

documents that are neither relevant nor reasonably calculated to lead to the discovery of 

admissible evidence because they seek documents unrelated to the Arbitration Provisions 

at issue and are not limited to Plaintiff or the Loan Agreement.  While an Origination 
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Agreement between Generations and Western Sky may have been relevant, no such 

document exists.  Beyond that, no other Origination Agreements would be relevant to the 

issue of whether Generations is entitled to enforce the Arbitration Provisions in the Loan 

Agreement in dispute.  The Arbitration Provisions speak for themselves and the language 

in any other Origination Agreement would be completely immaterial. 

Generations further objected to these requests because they seek information that 

is confidential and proprietary.  The parties have now entered into a confidentiality 

agreement so Generations is no longer withholding documents based upon this objection. 

Plaintiff finally asserts that Generations’ objections to these requests based on 

harassment are devoid of supporting facts.  Generations has withdrawn these objections 

and they are not at issue. 

B.  Generations’ Objections to Requests Three and Four Should be 
Sustained. 

 
Plaintiff‘s Third Request for Production seeks, “[a]ll Documents and 

Communications supporting Generation’s [sic] argument that it is a ‘third-party 

beneficiary’ of the purported consumer loan agreement between Plaintiff James Dillon 

and Western Sky.” Plaintiff’s Fourth Request for Production seeks, “[a]ll Documents and 

Communications supporting Generation’s [sic] argument that it is a ‘servicer’ of Plaintiff 

James Dillon’s loan with Western Sky.”  As written, these Requests only seek the 

documents that Generations believes support the arguments.  Because Generations bases 

the argument solely on the terms of Plaintiff’s Complaint and loan agreement, and 
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because those documents have been produced, no additional documents exist.  

Nevertheless, Generations’ objections are proper. 

Generations first objected to these requests because they seek documents protected 

by the attorney-client and work-product privileges.  As discussed above, these requests 

seek to require Generations to identify which documents Generations believes support 

Generations’ argument.  But Generations’ attorneys’ thought process is protected 

work product. 

Generations further objected to Request for Production Four on the ground that 

Plaintiff has previously admitted that Generations processed transactions under his Loan 

Agreement as set forth in Plaintiff’s Class Action Complaint.  See generally Doc. No. 1 

¶¶ 22, 100, 148-149, 151, 159-160, 204, 213, 225-226.  In other words, since through this 

request Plaintiff seeks documents to disprove the fact that Generations is a servicer, and 

Plaintiff directly admitted that Generations is a servicer, such request is unnecessary. 

C.  Generations’ Objections to Requests Five, Six, Seven, Eight, Nine, and 
Eleven Should be Sustained. 

 
Plaintiff‘s Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Requests for 

Production all seek, “Documents and Communications between Generations and Western 

Sky and/or CashCall (and/or any Third-Party Sender initiating ACH entries on behalf of 

Western Sky and/or CashCall).”  The topics covered by these Requests are: (5) “relating 

to arbitration and/or the arbitration procedures in Western Sky’s consumer loan 

agreements;” (6) “relating to application of state or federal law to Western Sky’s 

operations and/or consumer loan agreements;” (7) “relating to class action lawsuits, 
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including but not limited to class action lawsuits involving Western Sky, CashCall, 

and/or the Cheyenne River Sioux Tribe;” (8) “relating to Plaintiff James Dillon and/or 

Dillon’s consumer loan agreement with Western Sky;” (9) “relating to the preparation 

and content of the Declaration of Jean Kohles, Customer Service Manager for CashCall 

(Doc. 153-1); and (11) “relating to ‘the Indian Commerce Clause of the Constitution of 

the United States of America.’”  

Generations first objected to Plaintiff’s Fifth, Sixth, Seventh, and Eighth, Requests 

for Production because they seek documents protected by the attorney-client and work-

product privileges.  Plaintiff asserts that there is no valid basis to assert an attorney-client 

or work-product privilege because the requests seek documents and communications 

between defendants and third parties, not attorneys and clients.  Plaintiff further asserts 

that Generations did not assert objections based on the common interest or joint defense 

privilege, therefore the common interest or joint defense privilege is waived.  Plaintiff 

is wrong.  

The common interest or joint defense privilege is an extension of the attorney-

client and work-product privileges.  See In re Grand Jury Subpoenas, 89-3 & 89-4, John 

Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990).  The concept of the joint defense 

privilege was first utilized in the context of sharing information between the attorneys of 

criminal co-defendants in order to develop a joint strategy for a defense.  Id. at 248.  

However, this privilege was later extended to civil co-defendants because, “‘[t]he need to 

protect the free flow of information from client to attorney logically exists whenever 
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multiple clients share a common interest about a legal matter.’” Id. (quoting United States 

v. Schwimmer, 892 F.2d 237, 243-44 (2d Cir. 1989) and citing Western Fuels Ass’n, Inc. 

v. Burlington Northern R.R. Co., 102 F.R.D. 201 (D. Wyo. 1984)).  The privilege has also 

been extended to potential co-parties to prospective litigation, plaintiffs who were 

pursuing separate actions in different states, and civil defendants who were sued in 

separate actions.  Id. (citing In Re LTV Securities Litigation, 89 F.R.D. 595 (N.D. Tex. 

1981), Schachar v. American Academy of Opthalmology, 106 F.R.D. 187 (N.D.III. 1985), 

and Transmirra Products Corp. v. Monsanto Chemical Co., 26 F.R.D. 572 (S.D.N.Y. 

1960)). 

Generations’ objections on the basis of attorney-client and work-product privilege 

thus cover documents protected by the joint defense and common interest privilege and 

are valid.  Further, Generations has informed Plaintiff that it is preparing a privilege log 

to address these objections.  As Plaintiff will see, the only documents withheld on the 

basis of the common interest privilege are communications between counsel for 

Generations and counsel for Western Sky and/or Cash Call, both of which have been 

accused in this lawsuit of being part of a RICO enterprise, see Complaint ¶¶ 16.a., 144-

160, and both of which have been sued for related lending activity in a litany of similar 

cases.  As civil defendants who were sued in separate but related actions, 

communications between Generations, Western Sky, and Cash Call related to these 

allegations are protected.  In re Grand Jury Subpoenas, 89-3 & 89-4, John Doe 89-129, 

902 F.2d at 249. 
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Generations further objected to Plaintiff’s Fifth Request for Production because it 

seeks information that is confidential and proprietary.  The parties have now entered into 

a confidentiality agreement so Generations is no longer withholding documents based 

upon this objection. 

Plaintiff complains that Generations objects to his Fifth Request for Production on 

grounds of harassment.  However, Generations has withdrawn this objection and it is not 

at issue.  

Generations next objected to Plaintiff’s Fifth, Sixth, Seventh, and Eleventh 

Requests for Production because they are overbroad and not limited in time.  Plaintiff 

argues that these objections are unfounded because he agreed to limit the requests to the 

period between 2009 and the present.  However, as discussed above, Plaintiff’s decision 

to limit its requests to this period of time does not cure these objections because Plaintiff 

did not obtain his loan until May 30, 2013.  

Based upon Plaintiff’s counsel’s July 23, 2015 letter, the only possible 

justifications for these requests are: (1) to determine Generations’ right to enforce the 

Arbitration Provisions as a non-signatory of the Loan Agreement; (2) to determine 

whether tribal laws and rules relating to arbitration and consumer debt disputes exist; or 

(3) to determine whether there is a “colorable claim of tribal jurisdiction in this matter.”  

None of these arguments cures Generations’ objections. 

First, as stated above in Section III.A., by the terms of the Loan Agreement, the 

only relevant period of time that should be considered in determining whether the 
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circumstances and facts of the relationships between Generations and Western Sky, 

CashCall, and/or any third-party senders allude to Generations’ right to enforce the 

Arbitration Provisions is the period from when the Loan Agreement was actually entered 

into through the remainder of the Loan Agreement. 

Second, the only relevant period of time in order to determine whether tribal laws 

and rules relating to arbitration and consumer debt disputes exist and to determine 

whether there is a “colorable claim of tribal jurisdiction in the matter” would be, at the 

very most, the same period from when the Loan Agreement was actually entered into 

through the remainder of the Loan Agreement. 

Generations additionally objected to Plaintiff’s Fifth, Sixth, Seventh, Eighth and 

Eleventh Requests for Production on grounds of relevance.  As this objection applies to 

Plaintiff’s Fifth Request for Production, the only documents and communications that 

would be relevant are those relating to the arbitration matters at issue in the present 

lawsuit, arbitration and/or arbitration procedures as they apply to the Loan Agreement, 

and arbitration and/or arbitration procedures as they apply to Plaintiff.  Anything beyond 

this is irrelevant. 

As this objection applies to Plaintiff’s Sixth Request for Production, the only 

documents and communications that would be relevant to the arbitration question before 

the Court are those relating to application of state or federal law to Western Sky’s 

operations and/or consumer loan agreements as they apply to the Arbitration Provisions 

in the Loan Agreement, and application of state or federal law to Western Sky’s 
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operations and/or consumer loan agreements as they apply to Plaintiff in relation to the 

arbitration in the present matter. 

As it applies to Plaintiff’s Seventh Request for Production, the only documents 

and communications that would be relevant to the arbitration question before the Court 

are those relating to class action lawsuits as they apply to the Arbitration Provisions or 

the present arbitration matters.  Even any documents relating to class action lawsuits as 

they apply to the Loan Agreement or Plaintiff, without reference to the Arbitration 

Provisions would be irrelevant due to the fact that the only discovery allowed presently is 

arbitration-related discovery. 

As this objection applies to Plaintiff’s Eighth Request for Production, Plaintiff 

argues that this request goes to the “heart of the discovery.”  Plaintiff goes on to list the 

following reasons why this request is so important: the documents could demonstrate that 

(1) Plaintiff never signed his Loan Agreement; (2) the arbitration procedures in Plaintiff’s 

Loan Agreement are a sham, or (3) Western Sky and CashCall were not able to properly 

authenticate Plaintiff’s Loan Agreement.  Given that Plaintiff has admitted that the Loan 

Agreement relied-upon by Generations is authentic,3 only one of these justifications, that 

the documents could show that the arbitration procedures in Plaintiff’s Loan Agreement 

are a sham, is legitimate.  Even so, the only documents and communications that would 

be relevant to the dispute before the Court are those relating specifically to Plaintiff 

and/or the Loan Agreement in relation to the Arbitration Provisions or the present 

                                            
3 See Plaintiff’s Answers and Objections to Defendant Generations Federal Credit Union’s First Set of 
Interrogatories, Exhibit B at p. 4, Answer to Interrogatory 11. 
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arbitration matters.  The only discovery allowed presently is arbitration-related discovery 

and discovery as to communications relating to Plaintiff or the Loan Agreement without 

any reference to arbitration is beyond the scope of acceptable discovery at this stage of 

the litigation. 

Plaintiff’s claim that the documents requested in Plaintiff’s Eighth Request for 

Production could demonstrate that Plaintiff never signed his Loan Agreement is 

additionally improper because unless a challenge of validity is to the arbitration clause 

itself, the issue of a contract’s validity is considered by the arbitrator, not the Court.  

Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-46 (2006).  

As it applies to Plaintiff’s Eleventh Request for Production, the only documents 

and communications that would be relevant to the arbitration question before the Court 

are those relating to the Indian Commerce Clause of the Constitution of the United States 

of America as they apply to the Arbitration Provisions or the present arbitration matters.  

Documents without reference to the Arbitration Provisions would be irrelevant due to the 

fact that the only discovery allowed presently is arbitration-related discovery. 

D.  Generations’ Objections to Requests Twelve, Thirteen, Seventeen, and 
Eighteen Should be Sustained. 

 
Plaintiff‘s Twelfth, Thirteenth, Seventeenth, and Eighteenth Requests for 

Production all seek, “[a]ll Documents and Communications in Generations’ possession, 

custody or control.”  The topics covered are: (12) “relating to the application of state or 

federal law to Western Sky’s consumer loan agreements;” (13) “relating to the Cheyenne 

River Sioux tribal court and/or tribal court procedures;” (17) “including Communications 
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with Western Sky and/or CashCall, relating to the laws and/or jurisdiction of the 

Cheyenne River Sioux tribe;” and (18) “relating to the law and rules of the Cheyenne 

River Sioux tribe that would be applicable to an arbitration between Plaintiff James 

Dillon and any other person or entity premised in whole or in part on claims arising from 

his loans from Western Sky.” 

Generations first objected to these requests because they seek documents protected 

by the attorney-client and work-product privileges.  Generations has informed Plaintiff 

that it is preparing a privilege log to address these objections. 

Generations next objected to Plaintiff’s Twelfth, Thirteenth, and Seventeenth 

Requests for Production because they are overbroad and not limited in time.  Plaintiff 

argues that these objections are unfounded because he agreed to limit the requests to the 

period between 2009 and the present.  However, as discussed above, Plaintiff’s decision 

to limit its requests to this period of time does not cure these objections.  

Based on Plaintiff’s counsel’s July 23, 2015 letter, it appears the only possible 

justifications for these requests are: (1) to determine whether tribal laws and rules relating 

to arbitration and consumer debt disputes exist; or (2) to determine whether there is a 

“colorable claim of tribal jurisdiction in this matter.” 

As stated above in Section III.C., the only relevant period of time in order to 

determine whether tribal laws and rules relating to arbitration and consumer debt disputes 

exist and to determine whether there is a “colorable claim of tribal jurisdiction in the 

matter” is the period from when the Loan Agreement was actually entered into through 
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the remainder of the Loan Agreement.  Therefore, any requests for documents beyond 

this period of time are overbroad. 

Generations additionally objected to Plaintiff’s Twelfth, Thirteenth, Seventeenth, 

and Eighteenth Requests for Production on grounds of relevance.  As this objection 

applies to Plaintiff’s Twelfth Request for Production, the only documents and 

communications that are relevant to the arbitration question before the Court are those 

relating to the application of state or federal law to the Arbitration Provisions in the Loan 

Agreement, the application of state or federal law to the present arbitration issues, or the 

application of state or federal law as they apply to Plaintiff in relation to the arbitration in 

the present matter.  Anything beyond this is irrelevant, including Western Sky’s 

consumer loan agreements with any individual other than Plaintiff. 

As this objection applies to Plaintiff’s Thirteenth Request for Production, the only 

documents and communications that would be relevant to the arbitration question before 

the Court are those relating to the Cheyenne River Sioux tribal court and/or tribal court 

procedures as they apply to the Arbitration Provisions in the Loan Agreement, the present 

arbitration issues, and Plaintiff in relation to the arbitration in the present matter.  

Generations is not required to produce documents relating to the tribal court and/or tribal 

court procedures outside of how they relate to arbitration between Generations 

and Plaintiff. 

As this objection applies to Plaintiff’s Seventeenth Request for Production, the 

only documents and communications that would be relevant to the arbitration question 
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before the Court are those relating to the laws and/or jurisdiction of the Cheyenne River 

Sioux tribe as they apply to the Arbitration Provisions in the Loan Agreement, the present 

arbitration issues, and Plaintiff in relation to the arbitration in the present matter.  

Generations is not required to produce documents relating to the laws and/or jurisdiction 

of the Cheyenne River Sioux tribe outside of how they relate to arbitration between 

Generations and Plaintiff. 

As this objection applies to Plaintiff’s Eighteenth Request for Production, the only 

documents and communications that would be relevant to the arbitration question before 

the Court are those relating to the law and rules of the Cheyenne River Sioux tribe that 

would be applicable to an arbitration between Plaintiff and any other party in the present 

arbitration.  Generations is not required to produce documents concerning “any other 

person or entity” against whom Plaintiff may have a claim premised in whole or in part 

on the claims arising from his loans from Western Sky. 

D.  Generations’ Objections to Requests Fifteen and Sixteen Should be 
Sustained. 

 
Plaintiff‘s Fifteenth Request for Production seeks, “[a]ll Documents and 

Communications in Generations’ possession, custody or control relating to CashCall 

and/or Jean Kohles.”  Plaintiff’s Sixteenth Request for Production seeks, “[a]ll 

Documents and Communications in Generations’ possession, custody or control relating 

to the tribal sovereign immunity of Western Sky, CashCall or the Cheyenne River 

Sioux tribe.” 
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Generations first objected to these requests because they seek documents protected 

by the attorney-client and work-product privileges.  Plaintiff asserts that there is no valid 

basis for the assertion of these privileges because it is unlikely that Generations’ counsel 

would be giving legal advice on the subjects of CashCall and/or Jean Kohles.  However, 

Generations’ objections for attorney-client and work-product privilege extend to the joint 

defense and common interest privileges and are thus valid as explained in further detail in 

Section III.C.  Further, Generations has informed Plaintiff that it is preparing a privilege 

log to address these objections.  

Generations next objected to these requests because they are overbroad and not 

limited in time.  Plaintiff argues that these objections are unfounded because he agreed to 

limit the requests to the period between 2009 and the present.  However, as discussed 

above, Plaintiff’s decision to limit its requests to this period of time does not cure 

these objections. 

Based on Plaintiff’s counsel’s July 23, 2015 letter, the only possible justifications 

for these requests are: (1) to determine whether tribal laws and rules relating to arbitration 

and consumer debt disputes exist; or (2) to determine whether there is a “colorable claim 

of tribal jurisdiction in this matter.” 

As stated above in Section III.C., the only relevant period of time in order to 

determine whether tribal laws and rules relating to arbitration and consumer debt disputes 

exist and to determine whether there is a “colorable claim of tribal jurisdiction in the 

matter” would be at the very most the period from when the Loan Agreement was 
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actually entered into through the remainder of the Loan Agreement.  Therefore, any 

requests for documents beyond this period of time are overbroad. 

Generations additionally objected to these requests on grounds of relevance.  As 

this objection applies to Plaintiff’s Fifteenth Request for Production, Plaintiff submits 

that the request is relevant to gauge the credibility of Ms. Kohles who submitted an 

affidavit in this case at Doc. 153-1.  However, Generations has now produced to Plaintiff 

the audio tape from which the transcript addressed in Ms. Kohles’ affidavit was prepared.  

Plaintiff can now determine himself whether the transcript is accurate, making this 

request now completely irrelevant. 

As this objection applies to Plaintiff’s Sixteenth Request for Production, the only 

documents and communications that would be relevant to the arbitration question before 

the Court are those relating to the Cheyenne River Sioux tribal court and/or tribal court 

procedures as they apply to the Arbitration Provisions in the Loan Agreement, the present 

arbitration issues, and Plaintiff in relation to the arbitration in the present matter.  

Generations is not required to produce documents relating to the tribal court and/or tribal 

court procedures outside of how they relate to arbitration between Generations 

and Plaintiff. 

As this objection applies to Plaintiff’s Seventeenth Request for Production, the 

only documents and communications that would be relevant to the arbitration question 

before the Court are those relating to the tribal sovereign immunity of Western Sky, 

CashCall or the Cheyenne River Sioux tribe as it would affect the validity of the 
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Arbitration Provisions.  Generations is not required to produce documents relating to the 

tribal court and/or tribal court procedures outside of how they relate to arbitration 

between Generations and Plaintiff. 

CONCLUSION   

Discovery during the pendency of a motion to compel arbitration is strictly 

limited.  9 U.S.C. §§ 1-16.  The Supreme Court has explained that in order to effectuate 

“the statutory policy of rapid and unobstructed enforcement of arbitration agreements,” 

the FAA calls for only restricted inquiry into factual issues during the pendency of a 

motion to compel arbitration.  Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 

460 U.S. 1, 22-23 (1983).  For this reason, as well as the preceding explanations, 

Generations requests that the Court sustain its Objections to Plaintiff’s First Arbitration-

Related Requests for Production of Documents. 

 

[signature on following page] 
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Washington, DC 20036 
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Jeffrey M. Ostrow 
Kopelowitz Ostrow P.A. 
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Stueve Siegel Hanson LLP  
460 Nichols Road, Suite 200 
Kansas City, MO 64112 
siegel@stuevesiegel.com  
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