
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION NO. 1:13-CV-897 
 

JAMES DILLON, on Behalf of Himself 
and All Others Similarly Situated, 
 
   Plaintiff, 
 
v. 
 
BMO HARRIS BANK, N.A., FOUR 
OAKS BANK & TRUST, a North 
Carolina-Chartered Bank, 
GENERATIONS FEDERAL CREDIT 
UNION, and BAY CITIES BANK, a 
Florida State-Chartered Bank, 
 
   Defendants. 
 

 
 
 
 
 
 
 

 
PLAINTIFF’S MEMORANDUM IN SUPPORT OF HIS MOTION TO COMPEL 

DISCOVERY AGAINST DEFENDANT BAY CITIES BANK 
 
I. Introduction 

 
Pursuant to Federal Rule of Civil Procedure 37 and the Court’s Order for arbitration-

related discovery (Doc. 158), Plaintiff James Dillon (“Plaintiff”), by and through his 

attorneys of record, hereby moves for an order compelling Defendant Bay Cities Bank 

(“Bay Cities”) to respond to Plaintiff’s Request for Production (“RFPs”) served on August 

14, 2015. 

Since the commencement of this action, several courts of appeal have had occasion 

to consider the enforceability of arbitration agreements comparable or identical to the ones 

Defendants seek to enforce here. See Jackson v. Payday Fin., LLC, 764 F.3d 765 (7th Cir. 

2014) cert. denied sub nom. W. Sky Fin. v. Jackson, 135 S. Ct. 1894 (2015) (refusing to 
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enforce identical Western Sky arbitration agreement); Inetianbor v. CashCall, Inc., 768 

F.3d 1346 (11th Cir. 2014) cert. denied, 135 S. Ct. 1735, 191 L. Ed. 2d 701 (2015) (same). 

See also, Moses v. CashCall, Inc., 781 F.3d 63, 67-68 (4th Cir. 2015) (“Courts that have 

considered loan agreements similar to the one at issue here have found that the Cheyenne 

River Sioux Tribe has no laws or facilities for arbitration and that the arbitration procedure 

specified is a ‘sham from stem to stern.’”). Plaintiff wishes to challenge the arbitration 

agreements here using the same arguments the Seventh, Eleventh and Fourth Circuits found 

persuasive. Those arguments however, require the development of a factual record. See, 

e.g., Brown v. W. Sky Fin., LLC, 2015 WL 413774 at *11 (M.D.N.C. 2015) (“When 

deciding not to enforce the forum selection clause in Inetianbor, the Eleventh Circuit had 

the benefit of a record of the plaintiff's actual attempt to arbitrate within the directives of 

his loan agreement. In coming to its decision in Jackson, the Seventh Circuit relied on the 

course of events in Inetianbor and a record of additional findings after limited remand.”) 

The discovery Mr. Dillon has propounded on Bay Cities seeks to establish that record. 

In an attempt to spare this Court the inconvenience of dealing with unnecessary 

discovery disputes, Plaintiff’s counsel have expended significant effort explaining to 

Defendants the need for the discovery Plaintiff is seeking and to resolve objections lodged 

to the discovery propounded. Even before this Court entered its Order for arbitration-

related discovery, Plaintiff took the affirmative step on July 23, 2015 of providing 

Defendants with a detailed single-spaced seven page letter explaining its planned legal and 

factual defenses to the enforcement of the arbitration agreements and why discovery was 

necessary. (See Exhibit B). Plaintiff’s counsel then met and conferred by telephone with 
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Defendants’ counsel on the following day and further discussed and explained what 

discovery would be sought and the relevancy of that discovery to Plaintiff’s defenses. 

Plaintiff’s counsel’s letter and the meet-and-confer session resulted in a Joint Stipulated 

Motion to Engage in Arbitration-Related Discovery (Doc. 157): a motion which this Court 

granted on August 3, 2015. 

Pursuant to the Court’s Order, Plaintiff served his discovery requests on Defendants 

and attempted service of subpoenas on numerous third-parties on August 14, 2015. 

Plaintiff’s discovery request sought only documents from Bay Cities and confined his 

requests to 17 discrete categories of relevant documents (as compared to a combined 57 

discovery requests Bay Cities served on Mr. Dillon). On August 28, 2015, Bay Cities 

served 23 pages of objections to the RFPs. Following service of the objections, the parties 

met and conferred via telephone on September 3, 2015. Much progress was made but Bay 

Cities still stood by numerous improper objections.  

On September 4, 2015, Plaintiff’s counsel again wrote to Defendants’ counsel 

highlighting the remaining areas of dispute and summarizing Plaintiff’s agreement to 

narrow certain of his RFPs. (See Exhibit C, Plaintiff’s September 4 Meet and Confer 

Follow-Up Letter). On September 9, 2015, the parties met and conferred via telephone for 

a third time. Plaintiff’s counsel followed-up that conference with an e-mail agreeing to 

withdraw certain requests, including Requests to Bay Cities Nos. 13 and 14. (See Exhibit 

D, Moore September 9 E-mail). On September 10, 2015, Bay Cities served amended 

responses and objections. (Exhibit “A”) While much progress has been made, Bay Cities 

Case 1:13-cv-00897-CCE-LPA   Document 164   Filed 09/11/15   Page 3 of 19



4 
 

continues to refuse to indicate whether certain responsive documents exist and to withdraw 

improper objections. Accordingly, Plaintiff has no alternative but to move to compel.    

II. Legal Standard 
 
“The purpose of discovery is to provide a mechanism for making relevant 

information available to the litigants.” Fed. R. Civ. P. 26, advisory committee’s note, 1983 

amend. A party is entitled to discovery on “any nonprivileged matter that is relevant to any 

party’s claim or defense . . . . Relevant information need not be admissible at trial if the 

discovery appears reasonably calculated to lead to the discovery of admissible evidence.” 

Fed. R. Civ. P. 26(b)(1). “[R]elevancy at discovery is a far different matter from relevancy 

at trial. At discovery, relevancy is more properly considered synonymous with ‘germane’ 

as opposed to competency or admissibility.” ATI Indus. Automation, Inc. v. Applied 

Robotics, Inc., 1:09CV471, 2014 WL 3729408 at *1 (M.D.N.C. July 25, 2014) (citation 

omitted). The federal discovery rules are construed broadly and liberally. See, e.g., Herbert 

v. Lando, 441 U.S. 153, 177 (1979). Consistent with the foregoing principles, the Fourth 

Circuit has declared that “[d]iscovery under the Federal Rules of Civil Procedure is broad 

in scope and freely permitted.” Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 

334 F.3d 390, 402 (4th Cir. 2003). In entering its August 3, 2015 Order (Dkt. 158), the 

Court exercised its authority to allow discovery pursuant to Rule 26 on matters relevant to 

arbitration. Thus, while discovery is properly limited to issues pertaining to arbitrability, 

the broad scope of discovery permitted under Rule 26 applies to those limited issues. 
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III. Bay Cities’ Objections Based on the Common Interest Rule Are Improper and 
Should be Overruled. 
 
Bay Cities asserts that the “common interest or joint defense privilege” protects the 

disclosure of the documents requested by Plaintiff in Requests Nos. 6, 7, 9, 10, 11, 12, and 

15 which pertain to communications between Bay Cities and third parties. However, Bay 

Cities’ reliance on the “common interest or joint defense privilege1” is misplaced and 

wholly unsupported. Indeed, as a threshold matter, Bay Cities has failed to demonstrate the 

existence of an underlying privilege that would attach to the communications at issue such 

that the “common interest or joint defense privilege” could be invoked. Notwithstanding, 

Bay Cities has wholly failed to address, yet alone establish, the elements necessary for the 

Court to determine that an applicable privilege may be extended to the documents and 

communications it refuses to produce. BMO, by contrast, likewise asserted the privilege 

but deemed it waived based on its prior filings in this Court. As such, BMO has agreed to 

produce many of the same categories of documents being withheld by Bay Cities. As 

demonstrated below, Bay Cities’ objections are improper and should be overruled.  

A. The Common Interest Rule.  

Although Bay Cities asserts its objections in terms of a “common interest or joint 

defense privilege,” it is “more properly identified as the ‘common interest rule,” as it does 

not create a privilege where one does not otherwise exist. United States v. Duke Energy 

Corp., No. 1:00CV1262, 2012 WL 1565228, at *13 (M.D.N.C. April 30, 2012) (quoting 

                                                 
1 In the September 4, Meet and Confer Follow-up Letter, Plaintiff confirmed that he is “not 
seeking documents and communications between counsel for Defendants in this case that 
are subject to a joint defense privilege.” Ex. C, fn. 2. 
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In re Grand Jury Subpoenas 89-3 and 89-4, 902 F.2d 244, 249 (4th Cir. 1990)). Instead, 

the common interest rule “is an exception to the general rule that disclosure to a third party 

of privileged information thereby waives the privilege.” Mainstreet Collection, Inc. v. 

Kirkland’s, Inc., 270 F.R.D. 238, 242 (E.D.N.C. 2010) (citing Grand Jury Subpoenas, 902 

F.2d at 248-49). Information covered by the common interest rule includes 

communications that are subject to the attorney-client privilege and those protected by the 

work-product doctrine.  Grand Jury Subpoenas, 902 F.2d at 249.  

Thus, “[i]n order for the common interest privilege to apply, the shared 

communication or information must first satisfy the attorney-client privilege or the work 

product doctrine.” Synovus Bank v. Karp, No. 1:10-cv-172, 2013 WL 3927604, at *2 

(W.D.N.C. July 29, 2013). See also Mainstreet Collection, Inc., 270 F.R.D. at 243; 

Carolina Power & Light Co. v. 3M Co., 278 F.R.D. 156, 161-62 (E.D.N.C. 2011). In 

addition, “[a] party requesting that the court apply this rule must ‘demonstrate that (1) the 

communicating parties shared an identical legal interest, (2) the communication was made 

in the course of and in furtherance of the joint legal effort, and (3) the privilege had not 

been waived.” Synovus Bank, 2013 WL 3927604, at *2 (quoting Mainstreet Collection, 

Inc., 270 F.R.D. at 243). See also Neighbors Law Firm, P.C. v. Highland Capital Mgmt., 

L.P., No. 5:09-CV-352-F, 2011 WL 761480, at *3 (E.D.N.C. Feb. 24, 2011) (citations 

omitted).  

The proponent of the common interest rule “must establish that when 

communications where shared among individuals with common legal interests, the act of 

sharing was part of an ongoing legal enterprise.” Neuberger Berman Real Estate Income 
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Funds, Inc. v. Lola Brown Trust No. 1B, 230 F.R.D. 398, 416 (D. Md. 2005) (emphasis in 

original). Moreover, the party asserting the rule “is obligated to explicitly define the nature 

and scope of the interest (identical or merely similar) it allegedly has . . . and specify the 

extent any legal interests overlapped with commercial interest or other conversations.” 

Byrnes v. Jetnet Corp., 111 F.R.D. 68, 72 (M.D.N.C. July 1986). A party cannot establish 

a common interest by relying “solely on counsel’s conclusory allegation that the 

communications were privileged based on the common interest in the [] litigation.” Id.  

B. Bay Cities Has Not Met Its Burden that the Rule Applies.  

First, as a threshold matter, Bay Cities has failed to demonstrate that the 

communications and documents at issue are protected by either the attorney-client privilege 

or work-product doctrine. This is fatal to Bay Cities’ assertion that the common interest 

rule applies here. See, e.g., In re Outsidewall Tire Litig., No. 1:09cv1217, 2010 WL 

2696643, at *2 (E.D. Va. July 6, 2010) (“common interest rule ‘presupposes the existence 

of an otherwise valid privilege,’ . . . the absence of which is fatal to a claim that evidence 

is privileged and therefore inadmissible.”). Notwithstanding, it would seem entirely 

implausible that all such communications and documents at issue would have such 

protection. For example, communications between Bay Cities and the lenders directly, and 

not their respective attorneys, could not be subject to the attorney-client privilege. Even if 

they could, the common interest rule “only applies to communications between an attorney 

for one party and the common interest party.” Id. Bay Cities’ failure to provide Plaintiff 

with a privilege log as required by the Federal Rules of Civil Procedure prevents the Court 

from ascertaining whether an underlying privilege applies in the first place, and further, 
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may serve as an independent basis upon which to find a waiver of any applicable privilege. 

See Neighbors Law Firm, 2011 WL 761480, at *3 (citation omitted).  

Second, even assuming that the documents and communications were covered by 

either the attorney-client privilege or work-product doctrine, Bay Cities has failed to even 

attempt to show that the alleged privileged communications were “made in the course of 

and in furtherance of a joint legal effort between parties with an identical legal interest.” 

Mainstreet Collection, Inc., 270 F.R.D. at 243. Bay Cities makes no attempt to demonstrate 

that the communications it had with the payday lenders were designed to facilitate a 

common legal interest, as opposed to a common business interest that may be impacted by 

litigation involving one of the entities. See Neuberger, 230 F.R.D. at 416 (“The common 

interest doctrine does not encompass a joint business strategy which happens to include as 

one of its elements a concern about litigation.”). Indeed, Bay Cities does not even proffer 

a purported shared interest with the payday lenders, let alone provide an explanation as to 

how the payday lenders would be legally affected by the allegations in the instant lawsuit. 

Nor does Bay Cities offer any insight into the circumstances surrounding the disclosure of 

purportedly privileged documents and communications to the payday lenders. See Grand 

Jury Subpoenas, 902 F.2d at 249 (“The rationale underlying the joint defense privilege 

focuses not on when documents were generated, but on the circumstances surrounding the 

disclosure of privilege documents to a jointly interested party.”). Moreover, there are no 

facts that would otherwise support the existence of an identical legal interest that would 

result in the application of the common interest rule to the documents and communications 

sought by Plaintiff.   
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As the party asserting the privilege, Bay Cities “bears the burden of demonstrating 

that the common interest doctrine applies to materials it has withheld, and the elements of 

the common interest doctrine must therefore by analyzed with precision.” Hunton & 

Williams v. United States DOJ, 590 F.3d 272, 283 (4th Cir. 2010). Plaintiff specifically 

requested that Defendants claiming application of the common interest rule provide 

information necessary to establish application of that privilege: 

To the extent the Defendants are claiming privilege on the basis of a 
“common interest privilege,” Plaintiffs hereby formally request your stated 
bases for application of said privilege, including (a) whether you have a 
common interest agreement; (b) the parties purported to be covered by your 
common interest agreement; (c) the date your common interest agreement 
began; (d) whether such agreement was memorialized; and (e) the purported 
common legal interest(s) of the parties covered by the agreement. Please 
provide this information no later than Tuesday, September 8. Additionally, 
we ask that you state with specificity in your amended responses what 
requests are being objected to on the basis of the common interest privilege 
and whether any responsive materials are being withheld on that basis. While 
Plaintiff disputes that a common interest privilege is applicable in this case, 
and reserves his right to challenge application of privilege, Defendants 
should prepare a privilege log in the same manner described above for all 
documents being withheld on the basis of this privilege. 

 
Exhibit C, Plaintiff’s Sept. 4 Meet and Confer Follow-Up Letter.  
 

Bay Cities was “obligated to specifically define the nature and scope” of the legal 

interest it allegedly has with the payday lenders so that this Court could undertake that 

painstaking analysis. Byrnes, 11 F.R.D. at 72. Notwithstanding that obligation, Bay Cities 

has not provided any basis for asserting this privilege and instead relies “solely on [its] 

counsel’s conclusory allegation that the communications were privileged based on the 

common interest in the [] litigation.” Byrnes, 111 F.R.D. at 72. “This is clearly insufficient 

and, as a consequence, [Bay Cities] has failed to establish a basis for asserting” the 
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application of the common interest rule. Id.  

IV. Bay Cities’ Objections Are Otherwise Improper and Should be Overruled. 
 

Plaintiff propounded targeted, relevant document requests to Bay Cities relating to 

the MNE Services and VIN Capital arbitration agreements that Bay Cities is seeking to 

enforce here. Bay Cities’ responses and objections to Plaintiff’s requests are improper, as 

discussed in turn below.  

A. Requests Seeking Documents and Communications Between Bay Cities 
and MNE Services, VIN Capital or its Third-Party Senders Relevant to 
Arbitration (Request Nos. 6, 7, 9, 11, 12). 

 
These requests seek documents and communications between Bay Cities and MNE 

Services, VIN Capital or their third-party senders relating to arbitration and/or the 

arbitration procedures in MNE Services and VIN Capital’s consumer loan agreements 

(Reqs. 6 and 7); (b) class action lawsuits, including but not limited to class action lawsuits 

involving MNE Services, and/or AMG Services, Inc. (Req. 9); and (c) the preparation and 

content of the Declaration of Christopher D. Muir, an employee of AMG Services (Req. 

11), and the preparation and content of the Declaration of Richard Knowles, the Vice 

President of Operations and Finance of Billing Tree (Req. 12). Plaintiff will address each 

of Bay Cities’ objections to these requests in turn.  

In addition to the common interest or joint defense privileges discussed above, Bay 

Cities objects to Requests 6, 7, 11 and 12 on the basis of the attorney-client privilege and 

the work-product doctrine.  
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First, on their face there is no valid basis to assert an attorney-client or work-product 

privilege because the requests seek documents and communications between defendants 

and third parties, not attorneys and clients.2 

Second, although Bay Cities does not raise a relevancy objection, Requests 6 and 7 

are directly relevant because they seek documents and communications about arbitration 

and/or the arbitration procedures in MNE Services and VIN Capital’s consumer loan 

agreements. In addition, Requests 11 and 12, which seek documents relating to the 

preparation and content of the purportedly authenticating declarations are relevant to gauge 

the credibility of Mr. Muir and Mr. Knowles, both of whom submitted declarations in this 

case at Doc. 123-1 and 123-2, respectively. 

Bay Cities objects to Request 9 on the following grounds: 

• Attorney-client privilege and work-product doctrine;3 and 
• Overbroad and irrelevant because it will require production of documents and 

communications unrelated to the arbitration agreement between Plaintiff and 
MNE Services, and possibly unrelated to any issue in this lawsuit whatsoever in 
that it is not limited in time. 
 

Bay Cities’ assertion of the attorney-client, work-product, common interest or joint 

defense privileges fails for the same reasons discussed above with respect to Requests 6, 

                                                 
2 Under federal common law, the essential elements of the attorney-client privilege are: (1) 
where legal advice of any kind is sought (2) from a professional legal advisor in his capacity 
as such, (3) the communications relating to that purpose, (4) made in confidence (5) by the 
client, (6) are at his instance permanently protected (7) from disclosure by himself or by 
the legal advisor, (8) except if the protection is waived. Sprint Commc’ns Co., 2014 WL 
545544, at *4. Documents and communications responsive to the requests at issue cannot 
possibly satisfy this privilege because communications are not made between an attorney 
and client. 
  
3 See footnote 2. 
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7, 11, and 12. Request 9 is relevant to determining whether MNE Services and/or AMG 

Services has been involved in a class action lawsuit where its arbitration agreements have 

been struck down as unenforceable. In addition, the parties’ discussion of those rulings in 

the context of this case could give insight on whether they believe a different finding is 

warranted here, or conversely, whether they internally agree the arbitration agreement is 

unenforceable as applied to Plaintiff. 

B. Other Requests (Request Nos. 10, 15, 17). 

Request 10 seeks all documents and communications between Bay Cities’ and MNE 

Services relating to tribal sovereign immunity. Bay Cities objects to this request on the 

following grounds: 

• Attorney-client and work product privilege; 
• Common interest or joint defense privilege; 
• Overbroad, irrelevant and unnecessarily burdensome, because it will necessarily 

require production of documents and communications unrelated to the 
arbitration agreement between Plaintiff and MNE Services 

   
Bay Cities further states that “Absent a showing that any other document is relevant to the 

issues presented in the motion to compel arbitration, Bay Cities will not search for or 

produce other documents in response to this Request.” Plaintiff reiterates his responses to 

Bay Cities’ assertions of privilege as set forth above. 

 Addressing relevance and burden, the MNE Services (d/b/a USFastCash) loan 

agreement specifically provides that:  

LIMITED WAIVER OF SOVEREIGN IMMUNITY: AS A WHOLLY 
OWNED SUBDIVISION OF A FEDERALLY RECOGNIZED INDIAN 
TRIBE, MNE Services, Inc. dba USFastCash AND ITS DIRECTORS, 
OFFICERS, AND EMPLOYEES ACTING WITHIN THE SCOPE OF 
THEIR AUTHORITY, ARE NOT SUBJECT TO SUIT IN ANY COURT 
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IN ANY JURISDICTION, OR ANY OTHER FORUM, ABSENT A 
WAIVER OF SOVEREIGN IMMUNITY, SOLELY IN ORDER TO 
PROVIDE FOR THE RESOLUTION OF A DISPUTE THAT WE 
CANNOT RESOLVE TO YOUR SATISFACTION, SHOULD ANY 
OCCUR, MNE services, Inc. DBA USFastCash HEREBY CONSENTS 
TO A LIMITED WAIVER OF SOVEREIGN IMMUNITY, AS 
EXPRESSLY SET FORTH HEREIN, AND FURTHER LIMITED BY 
THE ARBITRATION PROVISION CONTAINED HEREIN. THIS 
LIMITED WAIVER IS STRICTLY LIMITED TO INDIVIDUAL 
ARBITRATION CLAIMS AS SET FORTH BELOW AND JUDICIAL 
ACTIONS TO ENFORCE SUCH INDIVIDUAL ARBITRATION 
AWARDS AS STRICTLY LIMITED HEREIN. 
 
PLEASE BE ADVISED THAT IF YOU CHOOSE TO OPT OUT OF THE 
FOLLOWING ARBITRATION PROVISION AS DETAILED BELOW, 
YOUR ONLY OPTION OF PURSUING A CLAIM AGAINST US FOR 
ANY UNRESOLVED DISPUTE WILL BE TO TRY TO BRING AN 
ACTION IN A COURT OF COMPETENT JURISDICTION, IF ANY 
EXISTS, BUT IN ADDITION TO PROVING YOU ARE ENTITLED TO 
ANY RELIEF OR DAMAGES FROM MNE Services, Inc. DBA 
USFastCash, YOU MAY ALSO HAVE TO PROVE THAT WE ARE 
NOT ENTITLED TO THE BENEFITS AND PROTECTIONS OF 
SOVEREIGN IMMUNITY. 

 
Doc. 41-1 at 9 (emphasis added). 
 

It is Plaintiff’s position that the representations made in this agreement relating to 

sovereign immunity are false and, in any event, could not possibly be understood by a 

reasonable consumer and that the arbitration opt out provision is a sham because it states 

that consumers “may” have to prove that the tribe is “not entitled to the benefits and 

protections of sovereign immunity.” As set forth in Plaintiff’s Meet and Confer letter of 

July 23, 2015 (Ex. B), since these false representations explicitly apply to the clauses that 

comprise the arbitration provisions, it is Plaintiff’s position that the agreements contain 

material misrepresentations that render the agreement to arbitrate unenforceable. 
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Accordingly, documents and communications between Bay Cities and MNE 

Services relating to the tribal sovereign immunity of MNE Services bears directly on 

Plaintiff’s defenses to enforcement of the arbitration agreement. Further, in order even to 

begin to understand how the arbitration agreement would be applied here, Plaintiff needs 

discovery on the purported tribal immunity of parties to the contract, to say nothing of the 

complicated legal and factual question of whether such immunity would purport to extend 

to a non-signatory attempting to enforce the agreement like Bay Cities. Bay Cities has not 

met its burden to show these documents are outside the scope of discovery or too 

burdensome to produce. 

Request 15 seeks all documents and communications in Bay Cities’ possession, 

custody or control relating to AMG Services, Inc. and/or MNE Services’ litigation or 

settlement with the Federal Trade Commission as a result of deceptive lending practices. 

Bay Cities objects to this request on the following grounds: 

• Attorney-client and work product privilege; 
• Common interest or joint defense privilege; 
• Calls for information pertaining solely to the merits of Plaintiff’s underlying 

claims, which is impermissible; 
• Overbroad, irrelevant and unnecessarily burdensome. Bay Cities is not a party 

to any litigation or other action involving the Federal Trade Commission, AMG 
Services and/or MNE Services. The documents sought do not pertain to any 
allegation or claim in Plaintiff’s Complaint. 

 
Bay Cities further states that it will “not search for or produce documents in response 

to this Request.” 

Plaintiff reiterates his responses to Bay Cities’ assertions of common interest or joint 

defense privilege as set forth above. If Bay Cities is withholding documents on the basis 
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of the attorney-client or work product privilege, it “must expressly assert it in response to 

the particular discovery request involved and serve with its discovery responses a privilege 

log in conformance with Rule 26(b)(5)(A).” Rohlik v. I-Flow Corp., No. 7:10-CV-173-FL, 

2012 WL 1596732, at *4 (E.D.N.C. May 7, 2012). A failure to do so may result in waiver. 

See Travelers Indemnity Co. v. Allied Tube & Conduit, Corp., No. 1:08-CV-548, 2010 WL 

272579, at *1 (W.D.N.C. Jan. 15, 2010) (“A party simply cannot claim privilege and refuse 

to provide a privilege log; indeed, some courts have found that doing so results in waiver 

of the privilege.”). Plaintiff requests that Defendants produce a privilege log no later than 

10 days after the Court’s order on this motion, as was already requested in Plaintiff’s 

September 4 letter. See Ex. C. 

Contrary to Bay Cities, statement, however, this request does not pertain solely to 

the merits of Plaintiff’s underlying claims. Pursuant to a stipulated order for permanent 

injunction and judgment entered into by MNE Services, Inc. and AMG Services, Inc., 

attached hereto as Exhibit E, MNE Services is no longer permitted to collect on existing 

loans. Accordingly, Plaintiff contends that because MNE Services can no longer legally 

enforce its contract against Plaintiff, neither can a non-signatory such as Bay Cities. 

Documents and correspondence in Bay Cities’ possession that relate to this order bear 

directly on Plaintiff’s defenses to enforcement of the arbitration agreement. 

Request 17 seeks all documents and communications in Bay Cities’ possession, custody or 

control relating to the law and rules that would be applicable to an arbitration between 

Plaintiff James Dillon and any other person or entity premised in whole or in part on claims 
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arising from his loans from MNE Services. Bay Cities impermissibly provides a factual 

contention in response to this request arguing: 

The loan documents state that the arbitration agreements are to be governed 
by the Federal Arbitration Act. As to arbitration procedure, the loan 
documents state that the arbitration “shall occur before the American 
Arbitration Association” and that “[A]ll parties to such dispute will be 
governed by the rules and procedures of the American Arbitration 
Association applicable to consumer disputes, to the extent those rules do not 
contradict the express terms of this Note or this Arbitration Provision….” 

 (Exhibit “A”, pp. 20-21). 
 
Bay Cities’ argument amounts to an improper relevancy objection since a request for 

documents relating to the law and rules that would be applicable to an arbitration between 

Plaintiff James Dillon and Bay Cities is prima facie relevant to the issue of the 

enforceability of the arbitration agreement Bay Cities propounds.  In any event, Bay Cities’ 

reading of the loan documents is incomplete as the documents provide: 

Both parties agree that this Note and Your account shall be governed by all 
applicable federal laws and all laws of the Miami Tribe of Oklahoma, the 
regulatory authority of MNE Services, Inc. dba USFastCash regardless of 
the state or Jurisdiction in which You may reside, and Your electronic 
signature below is your consent to the exclusive exercise of regulatory and 
adjudicatory authority of the Miami Tribe of Oklahoma over all matters 
related to this Note and Your account, expressly and forever forsaking any 
other jurisdiction which either party may claim by virtue of any reason, 
including residency. 

***** 
You and We expressly acknowledge and agree that this Arbitration Provision 
Is made pursuant to a transaction Involving interstate commerce and shall be 
governed by the FAA. If a final, non-appealable judgment of a court having 
competent jurisdiction over this transaction finds, for any reason, that the 
FAA does not apply to this transaction, then our agreement to arbitrate shall 
be governed by the arbitration law of The Miami Tribe of Oklahoma. 

Doc. 41-1 at 8-9 (emphasis added). 
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Request 17 merely asks Bay Cities to produce communications and documents 

consistent with the agreement Bay Cities itself is seeking to enforce here. The language 

quoted above indisputably provides that law and rules other than the FAA and the rules of 

the AAA may be applicable to an arbitration between Plaintiff James Dillon and Bay Cities. 

V. Conclusion. 

For the foregoing reasons, Plaintiff requests that the Court order Bay Cities to 

comply in full with Plaintiff’s requests for production 6, 7, 9, 10, 11, 12, 15, and 17 as set 

forth herein. 

Dated: September 11, 2015 Respectfully submitted, 
 
By: /s/ F. Hill Allen  
F. Hill Allen  
N.C. Bar No. 18884  
THARRINGTON SMITH, L.L.P.  
P.O. Box 1151  
Raleigh, North Carolina 27602-1151  
Telephone: (919) 821-4711  
Facsimile: (919) 829-1583  
hallen@tharringtonsmith.com  
 

DARREN KAPLAN LAW FIRM, P.C.  
Darren T. Kaplan 
1359 Broadway  
Suite 2001  
New York, NY 10018  
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Facsimile: (646) 390-7410  
dkaplan@darrenkaplanlaw.com  
 

TYCKO & ZAVAREEI LLP  
Hassan A. Zavareei 
Jeffrey D. Kaliel 
2000 L Street, N.W.  
Suite 808  
Washington, D.C. 20036  
Telephone: (202) 973-0900  
Facsimile: (202) 973-0950  
hzavareei@tzlegal.com  
jkaliel@tzlegal.com 
 

STUEVE SIEGEL HANSON LLP  
Norman E. Siegel  
Steve Six  
J. Austin Moore  

KOPELOWITZ OSTROW P.A.  
Jeffrey M. Ostrow  
200 S.W. 1st Avenue, 12th Floor  
Fort Lauderdale, Florida 33301  
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460 Nichols Road, Suite 200  
Kansas City, MO 64112  
Telephone: (816) 714-7100  
Facsimile: (816) 714-7101  
siegel@stuevesiegel.com  
six@stuevesiegel.com  
moore@stuevesiegel.com  
 

Telephone: (954) 525-4100  
Facsimile: (954) 525-4300  
ostrow@KOlawyers.com  
 

  
Attorneys for Plaintiff James Dillon 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 11, 2015, I caused a true and correct copy of the 

Motion to Compel Generations Federal Credit Union to Produce Documents in Response 

to Plaintiff’s Requests for Arbitration Related Discovery and Plaintiff’s Supporting 

Memorandum of Law to be served on Counsel for Defendants, by the ECF system. 

         
        

 /s/ F. Hill Allen               
F. Hill Allen 
NC State Bar No. 18884 
THARRINGTON SMITH, L.L.P. 
209 Fayetteville Street  
P.O. Box 1151 
Raleigh, North Carolina 27602-1151 
Telephone: (919) 821-4711 
Fax: (919) 829-1583 
Email: hallen@tharringtonsmith.com 
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