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NATURE OF THE MATTER 

 Defendant Bay Cities Bank (“Bay Cities”) respectfully submits this memorandum 

of law in opposition to Plaintiff’s Motion to Compel Bay Cities Bank to Produce 

Documents in Response to Plaintiff’s Requests for Arbitration-Related Discovery (the 

“Motion”).  [Doc. 163.]  The Motion should be denied because Plaintiff is seeking the 

production of documents that are not relevant to any disputed issue of fact material to 

Bay Cities’ motion to compel arbitration, and/or are not in Bay Cities’ possession, 

custody or control.  

 The Federal Arbitration Act permits only limited discovery during the pendency of 

a motion to compel arbitration.  The discovery sought must relate to “the making and 

performance of the agreement to arbitrate” that forms the basis for the motion to compel.  

Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967) (citing 

9 U.S.C. §§ 3-4).  Three of the Requests at issue in the Motion—Requests 9, 10 and 15—

have nothing to do with Plaintiff’s arbitration agreements or the circumstances under 

which he entered into the loan agreements in which they are contained.  Instead, they 

relate to far-flung subjects, such as other litigation involving Plaintiff’s lenders as well as 

substantive arguments that may have been raised by the lenders in that litigation.  

Request 9 seeks “[a]ll Documents and Communications between Bay Cities and MNE 

Services (and/or any Third-Party Sender initiating ACH entries on behalf of MNE 

Services) relating to class action lawsuits including but not limited to class action 

lawsuits involving MNE Services, and/or AMG Services, Inc.”  Request 10 seeks “[a]ll 
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Documents and Communications between Bay Cities and MNE Services (and/or any 

Third-Party Sender initiating ACH entries on behalf of MNE Services) relating to tribal 

sovereign immunity.”  Finally, Request 15 seeks “[a]ll Documents and Communications 

in Bay Cities’ possession, custody or control relating to AMG Services, Inc. and/or MNE 

Services’ litigation or settlement with the Federal Trade Commission as a result of 

deceptive lending practices.”
1
  [See Docs. 164, 164-1.]   

  According to readily available publicly-filed documents and news articles, MNE 

and AMG have been the subject of litigation alleging improper business practices.  Bay 

Cities has not been a party to any of these actions.  MNE and AMG (and/or other entities 

affiliated with the Miami Tribe of Oklahoma) are also mentioned in other class actions 

including several brought by Plaintiff’s counsel against banks who perform ACH 

processing services.  Cases involving other customers are completely irrelevant to the 

question of whether Plaintiff entered into a valid and enforceable agreement to arbitrate 

with MNE.  Nonetheless, Plaintiff argues that Bay Cities may have documents relevant to 

“whether [MNE and/or AMG] has been involved in a class action lawsuit where its 

arbitration agreements have been struck down as unenforceable,” [see Doc. 164 at 12] or 

                                                 
1
 MNE Services, Inc. d/b/a USFastCash (“MNE”) is one of Plaintiff’s alleged lenders.  

[Doc. 1 at ¶¶ 16e, 85-88.]  AMG Services, Inc. (“AMG”) is not mentioned in Plaintiff’s 

Complaint, but it has been a co-defendant with MNE in litigation brought by the Federal 

Trade Commission, whose filings describe AMG as a corporation chartered under the 

laws of the Miami Tribe of Oklahoma and a previous owner of the trademarks for 

USFastCash.  [See Plaintiff’s Memorandum of Points and Authorities in Support of 

Motion for Preliminary Injunction and Other Equitable Relief, filed in FTC v. AMG 

Servs., Inc., Case No. 2:12-cv-536 (D. Nev. Apr. 2, 2012), available at 

http://www.ftc.gov/sites/ default/files/documents/cases/2012/04/120402amgmemo.pdf.] 
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documents suggesting that Bay Cities may not enforce MNE’s arbitration agreement in 

light of the January 23, 2015 settlement of FTC v. AMG [see id. at 15].  In fact, Bay 

Cities does not possess any such documents.  Bay Cities informed Plaintiff’s counsel of 

this fact on September 18, 2015, yet it has not led to a resolution of this Motion.   

 Plaintiff’s justification for obtaining Bay Cities’ records of communications 

referring to tribal sovereign immunity is also without merit.  Sovereign immunity has 

nothing to do with the limited arbitration issues presented here, since no party here 

asserts that it is immune from suit.  Neither Bay Cities nor Plaintiff claims to be affiliated 

with a tribe or could possibly claim to be immune from suit (or arbitration) on that basis.  

Nonetheless, Plaintiff claims (although not in his Complaint) that he was fraudulently 

induced to enter into his arbitration agreement by a statement in it regarding MNE’s 

limited waiver of sovereign immunity.  This contention does not entitle Plaintiff to take 

broad discovery on the issue of sovereign immunity, for two distinct reasons.  First, the 

limited waiver explicitly applies only to MNE or its directors, officers and employees, 

not to Bay Cities.  Second, Plaintiff does not even contend that he ever received or read 

the document he is challenging.  [See, e.g., Plaintiff’s First Amended Responses and 

Objections to Defendant Bay Cities Bank’s First Set of Interrogatories (“Interrog. 

Resp.”), attached hereto as Exhibit A, at Resp. to Interrog. No. 10].  Instead, he persists in 

arguing that the document is not genuine. 
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 As to the other Requests at issue in this Motion, they are broadly written and call 

for documents that may be privileged.  In response, Bay Cities has agreed to produce all 

non-privileged documents in its possession, custody or control.  Plaintiff asserts that this 

objection should not extend to work product shared between Bay Cities and the lenders 

and third-party payment providers.  Bay Cities is alleged to be a joint tortfeasor with 

Plaintiff’s lenders USFastCash and VIN Capital and therefore readily satisfies the 

classical understanding of the common interest doctrine, which provides that otherwise 

privileged documents and attorney work product do not lose their privileged status when 

they are shared with “persons who share a common interest in litigation…to more 

effectively prosecute or defend their claims.”  In re Grand Jury Subpoenas, 89-3 and 89-

4, John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990); Hanwha Azdel, Inc. v. C&D 

Zodiac, Inc., ___ F. App’x ___, 2015 WL 3561256, at *14 (4th Cir. June 9, 2015).   

 These are the only matters that are genuinely in dispute.  Plaintiff’s moving brief 

misstates the record by quoting from Bay Cities’ initial objections to the Requests, rather 

than the amended  responses which were served upon Plaintiff, at the request of 

Plaintiff’s counsel, on September 10, 2015.  Though Plaintiff acknowledges the amended 

responses and correctly attaches them as an exhibit to the Motion [See Doc. 164-1], he 

nonetheless quotes Bay Cities’ initial responses in asserting that Bay Cities is not 

searching for documents.  [Doc. 164 at 12, 14.]  This is incorrect, as Bay Cities did 

conduct a diligent search notwithstanding its earlier objection, and all such statements 

were thus removed from the amended responses.  [See Doc. 164-1.]  Plaintiff also claims 
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that Bay Cities “continues to refuse to indicate whether certain responsive documents 

exist,” [id. at 3-4] when, in fact, as reflected in the amended responses, Bay Cities has 

stated in response to each Request whether it has responsive materials that are being 

withheld on the basis of its objections.  And finally, Bay Cities is not refusing to provide 

a privilege log.  Bay Cities and the other Defendants have proposed terms for logging 

documents that would obviate the need to log documents that are unlikely to be 

challenged.  Bay Cities remains willing to provide a log on these terms, and in the time 

frame requested by Plaintiff in the Motion.      

 For these reasons, as set forth more fully below, the Motion should be denied. 

STATEMENT OF THE FACTS 

 Plaintiff filed this action on October 8, 2013 against Bay Cities and three other 

banks alleged to have performed ACH payment processing services that facilitated illegal 

payday lending activity over the Internet.  [Doc. 1.]  Plaintiff’s alleged lenders are not 

parties to the suit.  Specifically as to Bay Cities, Plaintiff contends that in December, 

2012, he obtained a $300 loan from USFastCash, a tribal lender operated by MNE, and a 

$250 loan from VIN Capital, a non-tribal lender.  [Id. at ¶¶ 85-92.]  He further alleges 

that Bay Cities was the Originating Depository Financial Institution (“ODFI”) with 

respect to debit transactions in his bank account pertaining to each of these loans.  [Id.]  

Notably, Plaintiff’s Complaint is devoid of any allegation that he was fraudulently 

induced to enter into either of his loan agreements or into any arbitration agreement 

related to his loans.   
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 On December 20, 2013, Bay Cities moved to compel arbitration based on 

Plaintiff’s loan agreements, which Bay Cities tendered to the Court.  [Doc. 41.]  In 

response, Plaintiff objected to the tender of the loan agreements as “inadmissible 

hearsay,” questioned their authenticity, and argued that Bay Cities (as a non-signatory) 

could not enforce them.  [Doc. 64 at 4-8.]  Plaintiff also alleged that the proffered 

arbitration agreements were contained within loan agreements that were “indisputably 

illegal under the law of North Carolina,” [see id. at 6-8] but he did not identify any 

statement in the documents that he viewed to be false, or submit any evidence that he was 

fraudulently induced into agreeing to arbitration.  The Court denied Bay Cities’ motion, 

finding that Plaintiff “has not admitted that the proffered documents are in fact the loan 

agreements at issue” and that Bay Cities had therefore not sustained its burden to show 

that there was an agreement to arbitrate.  [Doc. 100 at 4.] 

 Bay Cities subsequently obtained declarations authenticating the loan documents 

and filed a renewed motion to compel arbitration on June 10, 2014, supported by the 

declarations.  [Doc. 123.]  Plaintiff’s opposition, which incorporated its opposition to 

similar motions by Defendants BMO Harris Bank and Generations Federal Credit Union, 

again did not claim that the loan agreements or arbitration agreements contained any false 

statement or that Plaintiff was fraudulently induced into agreeing to arbitrate, but instead 

relied on his challenge to the authentication of the documents.  [Doc. 126 at 1-2.]  The 

Court denied the renewed motion on the grounds that Bay Cities had not satisfied the 

standard for a motion for reconsideration.  [Doc. 128.]  After this order was vacated by 
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the Fourth Circuit, the parties submitted a joint motion for a scheduling order for 

consideration of renewed motions by Bay Cities and the two other defendants moving to 

compel arbitration.  [Doc. 147.]  As the joint motion indicates, it was contemplated by the 

parties that arbitration-related discovery might take place.  Bay Cities thereafter filed a 

second renewed motion to compel arbitration on July 15, 2015.  [Doc. No. 154.]   

 On July 23, 2015, Plaintiff’s counsel delivered a letter to the three moving 

defendants outlining Plaintiff’s need for arbitration-related discovery.  In the letter, 

Plaintiff alleged that all of the agreements to arbitrate involving tribal lenders (including 

the USFastCash agreement) “were induced by fraud.”  [Doc. 164-2.]  Plaintiff also 

alleged that “the arbitral forums provided for in the tribal agreements are unavailable.”  

[See id.]  Notwithstanding that Plaintiff had not before raised these issues with respect to 

USFastCash, Bay Cities agreed, along with the other moving Defendants, to join in a 

motion to amend the Court’s scheduling order to permit Plaintiff to serve discovery.  

[Doc. 157.]  As the motion indicates, the Defendants did so without agreeing that all 

topics of discovery were appropriate.  [See id.]  Defendants also took written discovery of 

Plaintiff, including interrogatories and requests for admission.  In his responses relevant 

to the question of fraudulent inducement, Plaintiff stated (1) that he could not recall any 

communications between himself and his lenders, (2) that he was not in possession of his 

loan agreements, and (3) that he “cannot be certain” whether he had seen the loan 

documents proffered by Bay Cities.  [See Ex. A at Resp. to Interrog. Nos. 1-8, 10-11, 13.]  

Similarly, he stated that he was “unable to admit or deny” numerous requests for 
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admission on the basis of his claim that the loan documents have not been authenticated, 

and that the “exact terms” of his loan agreements were unknown to him apart from their 

interest rate and his agreement to have his bank account debited.  [Plaintiff’s Responses 

and Objections to Defendant Bay Cities Bank’s First Set of Requests for Admissions 

(“RFA Resp.”), attached hereto as Exhibit B, at Resp. to RFA Nos. 1-2, 6-9.] 

 On August 14, 2015, Plaintiff served document requests on Bay Cities, including 

the eight Requests cited in the Motion.  Bay Cities served its objections and responses on 

August 28, 2015, and the parties held a meet and confer call on September 3, 2015.  

During the call, Plaintiff made certain concessions and clarifications, and Bay Cities 

agreed to review its sources of potentially responsive documents notwithstanding its 

initial statements that it would not search for or produce documents relating to class 

actions involving the lenders (Requests 8 and 9), sovereign immunity (Request 10) and 

AMG’s lawsuit against the FTC (Request 15).  Bay Cities conducted a diligent search of 

sources of potentially responsive documents and determined that it had documents 

responsive to Requests 9, 10 and 15, but not Request 8.  [See Doc. 164-1.]  During a 

second meet and confer call on September 9, 2015, counsel for Bay Cities informed 

Plaintiff’s counsel that Bay Cities had now searched for documents as to all requests and 

that its previous statements that it would not do so no longer applied.  Bay Cities also 

served, at the request of Plaintiff’s counsel, an amended response reflecting this fact.  

[See Doc. 164-1.]  Each of the amended responses to Requests relevant to this Motion 

states in clear terms whether documents are being withheld pursuant to a valid objection: 
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Request Response 

6 “Bay Cities has made a diligent search of its records and determined 

that it has responsive documents:  Plaintiff’s application and loan 

agreement, documents concerning Bay Cities’ request for proof of 

authorization after it reviewed the Complaint in this action, and 

documents concerning the Declaration of Richard Knowles. Bay Cities 

will produce its non-privileged documents.” 

7 “Bay Cities has made a diligent search of its records and determined 

that it has responsive documents: Plaintiff’s application and loan 

agreement, and communications between counsel for Bay Cities and 

counsel for MNE Services relating to the arbitration agreements and 

the Declaration of Christopher Muir. Bay Cities will produce its non-

privileged documents.” 

9 “Bay Cities states that it is withholding responsive documents pursuant 

to its objections that the Request is overbroad and seeks improper 

merits discovery.” 

10 “Bay Cities states that it is withholding responsive documents pursuant 

to its objections that the Request is overbroad and seeks improper 

merits discovery.” 

11 “Bay Cities will produce, after the entry of an appropriate protective 

order, all non-privileged documents and communications in its 

possession, custody or control that are responsive to this Request.” 

12 “Bay Cities will produce, after the entry of an appropriate protective 

order, all non-privileged documents and communications in its 

possession, custody or control that are responsive to this Request.” 

15 “Bay Cities states that it is withholding documents on the basis of its 

objections to the relevance and propriety of this Request.” 

17 “Bay Cities states that it has made a diligent search and determined that 

it has (and will produce) Plaintiff’s loan documents and a copy of what 

it understands to be the applicable consumer arbitration rules of 

AAA….Bay Cities does not have any further documents responsive to 

this Request.” 

 With respect to its privilege claims, Bay Cities stated that it would produce a 

privilege log pursuant to terms agreed to by the parties, as discussed during the meet and 

confer process.  [Id.]  On September 8, 2015, Defendant BMO’s counsel emailed 

Plaintiff’s counsel a proposed set of guidelines for logging privileged documents, 
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designed to eliminate the need to log documents unlikely to be challenged by any party 

(such as communications solely between the parties and their outside counsel).  

Plaintiff’s counsel has not responded to this proposal.  [A true and correct copy of the 

September 8th email is attached hereto as Exhibit C.]  Bay Cities is willing to produce a 

privilege log pursuant to the terms proposed on September 8.      

QUESTIONS PRESENTED 

   1. Are Requests 9, 10 and 15 proper subjects of arbitration-related discovery, 

meaning that Plaintiff has demonstrated that they are relevant to a factual dispute material 

to the resolution of Bay Cities’ motion to compel arbitration? 

   2. Are the documents withheld by Bay Cities on the basis of the common 

interest rule required to be produced?  

ARGUMENT 

 The Motion addresses eight Requests (6, 7, 9, 10, 11, 12, 15 and 17).  Request 17 

is easily disposed of in that Bay Cities has informed Plaintiff, through the amended 

responses attached to the Motion, that it is not withholding any responsive documents.  

[Doc. 164-1.]  As to Requests 9, 10 and 15, Bay Cities contends that each Request is not 

a proper subject of arbitration-related discovery.  As to the remaining Requests (6, 7, 11 

and 12), Bay Cities has agreed to produce its non-privileged documents, but is 

withholding certain documents on the basis of privilege, including a common interest 

privilege.  (Plaintiff has not challenged Bay Cities’ right to assert attorney-client privilege 

or work-product for reasons that do not involve a common interest privilege assertion).   
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 A. Requests 9, 10 and 15 Are Not Proper Topics Of Arbitration-Related  

  Discovery 

 

 The Federal Arbitration Act limits discovery during the pendency of a motion to 

compel arbitration.  As the Supreme Court has explained, on a motion to compel 

arbitration, the FAA “call[s] for an expeditious and summary hearing, with only restricted 

inquiry into factual issues.”  Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 

U.S. 1, 22 (1983) (emphasis added).  A contrary rule would frustrate the federal policies 

favoring arbitration as a simplified and expeditious form of dispute resolution.  See Va. 

Sprinkler Co. v. Road Sprinkler Fitters Local Union No. 669 U.A., AFL-CIO, 868 F.2d 

116, 121 (4th Cir. 1989) (“Arbitration loses much of its value if one party can force 

protracted litigation and expensive discovery….”). 

 The Supreme Court has further held that in passing upon a motion to stay the case 

in favor of arbitration, “a federal court may consider only issues relating to the making 

and performance of the agreement to arbitrate.”  Prima Paint, 388 U.S. at 404; see 

Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 726 (9th Cir. 1999) (“The FAA provides for 

discovery and a full trial in connection with a motion to compel arbitration only if ‘the 

making of the arbitration agreement or the failure, neglect or refusal to perform the same 

be in issue.’” (quoting 9 U.S.C. § 4)).   

 This requires more than a simple denial on Plaintiff’s part that he agreed to 

arbitrate.  See Bank One, N.A. v. Coates, 125 F. Supp. 2d 819, 828 (S.D. Miss. 2001) 

(“[I]t does not follow from the fact that defendant takes the position that he did not agree 

to arbitration that discovery is needed to determine whether the ostensible arbitration 
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agreement is enforceable.”).  While the party moving to compel arbitration bears the 

initial burden to produce evidence of an agreement to arbitrate [see Doc. 100 at 4], the 

party resisting arbitration must, once a prima facie showing is made, “make an 

unequivocal denial that an arbitration agreement exists—and must also show sufficient 

facts in support.”  Chorley Enters., Inc. v. Dickey’s Barbecue Rests., Inc., ___ F.3d ___, 

2015 WL 4637967, at *6 (4th Cir. Aug. 5, 2015); Chastain v. Robinson-Humphrey Co., 

957 F.2d 851, 855 (11th Cir. 1992) (“A party cannot place the making of the arbitration 

agreement in issue simply by opining that no agreement exists.”).   

 For these reasons, numerous courts have held that arbitration-related discovery is 

not allowed unless the party seeking discovery is able to demonstrate why the discovery 

is necessary.  See Wolff v. Westwood Mgm.t, LLC, 558 F.3d 517, 521 (D.C. Cir. 2009) 

(request for discovery properly denied where the nonmoving party “failed to 

demonstrate…how discovery related to the merits of the claims would have assisted them 

in opposing the motion to compel arbitration.”); THI of N.M.  at Hobbs Ctr., LLC v. 

Spradlin, 532 F. App’x 813, 819-20 (10th Cir. 2013) (same); Bell v. Koch Foods of Miss., 

LLC, 358 F. App’x 498, 501 (5th Cir. 2009) (affirming denial of “arbitration-related 

discovery” because “the requested information was either irrelevant, already within the 

personal knowledge of the [plaintiffs], or did not support a recognizable [defense to 

arbitrability]”); Ameriprise Fin. Servs., Inc. v. Etheredge, 277 F. App’x 447, 449 (5th Cir. 

2008) (discovery denied when party seeking discovery failed to adequately explain “what 

evidence relevant to [his] defenses he suspected to find through discovery”).   
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 Requests 9, 10 and 15 have nothing to do with Plaintiff’s agreement to arbitrate or 

the authenticity of his loan documents.  If they are relevant to anything at all, they are 

relevant to defenses that are not alleged in the Complaint, have not been raised in 

Plaintiff’s prior briefs, and, based on Plaintiff’s discovery responses, cannot possibly 

form the basis for a defense to arbitrability under North Carolina law.   

 Moreover, these three Requests are not tailored to arbitration issues in any sense; 

instead, they seek to find out everything that Bay Cities knows about other litigation 

involving its lenders and legal arguments that tribal lenders have raised about sovereign 

immunity.  “‘[I]n deciding whether the parties have agreed to submit a particular 

grievance to arbitration, a court is not to rule on the potential merits of the underlying 

claims.’”  East Coast Hockey League, Inc. v. Prof’l Hockey Players Ass’n, 322 F.3d 311, 

315 (4th Cir. 2003) (quoting AT&T Techs., Inc. v. Commc’ns Workers of Am., Int’l 

Union, 475 U.S. 643, 649 (1986)); Peabody Holding Co., LLC v. United Mine Workers of 

Am., 665 F.3d 96, 103 (4th Cir. 2012) (“[W]e must not delve into the merits while 

conducting the arbitrability analysis, and a party may not cloak substantive contentions in 

jurisdictional garb to evade its obligations under an arbitration clause.”). 

 Plaintiff has offered scant explanation why any discovery relating to these topics is 

necessary or what he expects to find in discovery.  As to Request 9, Plaintiff argues that it 

is “relevant to determining whether [MNE or AMG] has been involved in a class action 

lawsuit where its arbitration agreements have been struck down as unenforceable.”  [Doc. 

164 at 12.]  Courts have consistently rejected efforts by parties opposing arbitration to 
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take broad discovery that relates only to the experience of other consumers who may 

have been subject to the same arbitration agreement.  See, e.g., Pleasants v. Am. Express 

Co., 541 F.3d 853, 859 (8th Cir. 2008) (issue of whether other customers had elected to 

arbitrate claims under other contracts with the defendant was not material to whether the 

plaintiff’s agreement was unconscionable).  Moreover, if such documents were to exist, 

presumably they would fall within the broad sweep of Request 7, which seeks documents 

“relating to arbitration and/or the arbitration procedures in the MNE Services’ consumer 

loan agreements.”  [Doc. 164 at 10.]  Bay Cities has informed Plaintiff that it is 

producing its non-privileged documents relating to MNE’s arbitration agreements, and 

specifically informed Plaintiff’s counsel after reviewing the Motion that it did not have 

documents along the lines suggested in Plaintiff’s moving brief. 

 As to Request 10, Plaintiff’s moving brief relates the Request to a two-paragraph 

statement in the USFastCash loan agreement in which MNE purports to agree to a limited 

waiver of sovereign immunity.  Plaintiff contends that the statement is false insofar as it 

states that consumers “may” have to prove that the maker of the statement, MNE, is not 

entitled to the protections of sovereign immunity.  [Doc. 164 at 12-13.]  Leaving aside 

whether a statement written in such equivocal language could ever be false, Plaintiff 

cannot explain at all what relevance it could have to an arbitration between himself and 

Bay Cities.  Plaintiff’s brief expresses confusion about whether immunity would apply to 

Bay Cities, but the answer to that question is clear from the language of the waiver itself 

and requires no discovery:  the waiver states that it applies to “MNE Services, Inc. dba 
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USFastCash AND ITS DIRECTORS, OFFICERS AND EMPLOYEES ACTING 

WITHIN THE SCOPE OF THEIR AUTHORITY.”  [Id. at 12.]  Bay Cities is not, and is 

not alleged to be, a director, officer or employee of MNE.  Arbitration-related discovery 

is not permitted as to topics in which the relevant facts can be ascertained from the 

arbitration agreement itself.  See Bank One, 125 F. Supp. at 829 (holding that discovery 

into “what the arbitration entails” was unnecessary given that the arbitration agreement 

“details the terms” and incorporated the rules of the arbitral forum).   

 Plaintiff also cannot explain how discovery is needed to show that he was 

fraudulently induced by the statement to agree to arbitration, nor does he elaborate on 

what discovery might reveal.  In similar circumstances where fraudulent inducement is 

asserted as a defense to arbitration, courts have looked to the complaint to determine if 

there are allegations which reveal the need for further development of the factual record.  

See Gold v. Deutsche Aktiengesellschaft, 1998 WL 126058, at *3 (S.D.N.Y. Mar. 19, 

1998) (discovery regarding fraudulent inducement unnecessary where complaint made no 

allegations about the circumstances under which he signed the agreement containing an 

arbitration clause).  Plaintiff in his Complaint does not allege that he was fraudulently 

induced to enter into the agreement.  And even if he is permitted to do so belatedly–and 

he has not requested leave to do so—any discovery that possibly could be sought would 

be irrelevant given that Plaintiff does not contend that he read the statement in question.  

[See, e.g., Ex. A at Resp. to Interrog. No. 10.]   

Case 1:13-cv-00897-CCE-LPA   Document 165   Filed 09/21/15   Page 16 of 23



6465300.2 16 

 Finally, as to Request 15, Plaintiff makes no attempt to relate the Request to any 

arbitration defense.  Instead, he baldly states that as a result of MNE’s  settlement with 

the FTC reflected in a January 23, 2015 consent order, “because [MNE] can no longer 

legally enforce its contract against Plaintiff, neither can a non-signatory such as Bay 

Cities” and surmises that Bay Cities may have documents and correspondence relating to 

the order. [Doc. 164 at 15.]  Nothing in the order itself, which Plaintiff attaches as an 

exhibit [Doc. 164-5], even remotely suggests that it is intended to affect the 

enforceability of Plaintiff’s arbitration agreement.  The order does not mention MNE’s 

arbitration agreements, and the FTC’s claims had to do with alleged representations about 

the cost of loans, not arbitration.  More importantly, nothing in the order supports a claim 

that discovery is needed from Bay Cities, who was not a party to the litigation.  And as 

noted earlier, Bay Cities has informed Plaintiff’s counsel that it does not have any 

documents relating to the order.   

 B. Bay Cities Is Asserting Valid Claims Of Privilege 

 Plaintiff’s Requests plainly call for documents that fall within a recognized 

privilege.  For instance, certain Requests may call for communications between Bay 

Cities and its outside counsel about the motions to compel arbitration, as well as joint 

defense communications between Bay Cities’ counsel and counsel for the two other 

Defendants who have filed similar motions in this case.  Plaintiff does not appear to 

contest that these assertions of privilege are appropriate. 
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 To ease the burden of having to log privileged communications when it is unlikely 

that the privilege designation will be challenged, the parties discussed working together 

on a set of guidelines for logging documents during their September 3, 2015 conference 

call.  On September 8, 2015, counsel for Defendant BMO proposed a set of guidelines 

that was acceptable to the Defendants:  1) no party needs to log any documents created by 

any counsel for a party; 2) no party needs to log any emails or other communications 

between its lawyers on which no non-lawyers are copied; 3) no Defendant needs to log 

any emails or other communications between counsel for any Defendant in this action; 

and 4) each Defendant must log all emails or other communications with any lender, third 

party sender, or counsel for such an entity, with which that party asserts a joint defense or 

common interest privilege.  [See Ex. C.]  Plaintiff’s counsel has not sent any comments to 

this proposal and has not made any alternative proposal.   

 A ruling in favor of Bay Cities concerning Requests 9, 10 and 15, discussed above 

in part A, would moot (for purposes of arbitration-related discovery) the issue of any 

common-interest protected documents responsive to those requests.  As to Bay Cities,  

documents responsive to Requests 6, 7, 11 and 12 as to which it asserts a privilege, one 

group of documents contains two versions of a legal memorandum which counsel for Bay 

Cities received in October, 2013, the same month in which this lawsuit was filed, from 

counsel for MNE.  The memorandum, and associated email correspondence between 

counsel for Bay Cities and counsel for MNE, includes discussion of non-signatory 

enforcement of  borrower-lender arbitration agreements, as well as discussion of an MNE 
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arbitration agreement.  (The same correspondence also includes a separate legal 

memorandum discussing sovereign immunity, which, as noted above, does not discuss 

arbitration and would be responsive only to Request 10, which Bay Cities contends is 

irrelevant to arbitration and not a proper subject of arbitration-related discovery.)  The 

remaining documents are initial drafts of the Declaration of Christopher Muir, which 

were prepared by Bay Cities’ counsel and shared with MNE’s counsel.   

 These documents are classic work product under the Fourth Circuit’s test:  they 

reflect on their face that they were prepared because of actual or potential litigation, and 

they reflect the opinions and mental processes of attorneys.  See Neuberger Berman Real 

Estate Income Fund, Inc. v. Lola Brown Trust No. 1B, 230 F.R.D. 398, 417-18 (D. Md. 

2005) (citing Sandberg v. Va. Bankshares, Inc., 979 F.2d 332, 355 (4th Cir. 1992)); 

Carolina Power & Light Co. v. 3M Co., 278 F.R.D. 156, 159 (E.D.N.C. 2011).  Such 

materials are ordinarily not discoverable absent a showing that the party seeking 

discovery has a substantial need for the materials and cannot secure their substantial 

equivalent by alternate means absent undue hardship.  Paice, LLC v. Hyundai Motor Co., 

302 F.R.D. 128, 134 (D. Md. 2014).  The principle underlying the work product doctrine 

is that “it is essential that a lawyer work with a certain degree of privacy, free from 

unnecessary intrusion by opposing parties and their counsel.”  In re Grand Jury 

Subpoena, 463 F. Supp. 2d 573, 575 (W.D. Va. 2006) (quoting Hickman v. Taylor, 329 

U.S. 495, 510 (1947)).  Work product is not easily waived by disclosure to others.  So 

long as the work product is shared with a party whom one reasonably expects to keep the 
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material confidential, work product protection is not waived, even if the relationship with 

the other party does not rise to the level of confidential relationship.  See Merrill Lynch & 

Co., Inc. v. Allegheny Energy, Inc., 229 F.R.D. 441, 446 (S.D.N.Y. 2004) (“[C]ourts 

generally find a waiver of the work product privilege only if the disclosure substantially 

increases the opportunity for potential adversaries to obtain the information.” (internal 

punctuation omitted) (emphasis added)).   

 The Fourth Circuit recognizes that work product protection is not waived when a 

protected document is shared with other parties holding a common interest. See In re 

Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d at 249; Hanwha Azdel, Inc., 2015 WL 

3561256, at *14.  The common interest rule “protects communications between parties 

who share a common interest in litigation.  The privilege allows persons with a common 

interest to communicate with their respective attorneys and with each other to more 

effectively prosecute or defend their claims.”  Hanwha Azdel, Inc., 2015 WL 3561256, 

at*14 (internal quotations and citations omitted); see also In re Grand Jury Subpoenas, 

89-3 and 89-4, 902 F.2d at 249 (“The need to protect the free flow of information from 

client to attorney logically exists whenever multiple clients share a common interest 

about a legal matter.” (internal punctuation omitted)).  Indeed, the common interest rule 

evolved out of the joint defense privilege in recognition that the policy reasons favoring 

the privilege could exist outside of the context of co-defendants sharing information.  See 

In re Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d at 249. 
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 Here, Bay Cities and MNE are alleged by Plaintiff to be joint tortfeasors and co-

conspirators.  [See, e.g., Compl. [Doc. 1] at ¶¶ 173-177; Plaintiff’s Response to Bay 

Cities’ Motion to Dismiss [Doc. 65] at 12].  It is only by Plaintiff’s strategic choice that 

MNE is not currently a defendant in this suit.  And there is no dispute that Bay Cities and 

MNE have been simultaneously facing litigation involving MNE’s lending activities—

Bay Cities in this lawsuit and the Moss action in New York, and MNE in the FTC’s 

lawsuit in Nevada.  With respect to the documents at issue, Bay Cities and MNE fall 

within the range of persons sharing a common interest. 

 Bay Cities is agreeable to an in camera review of these two categories of 

documents, so that the Court may make its own determination as to the protection 

afforded them.   

CONCLUSION 

 The Motion should be denied.  As to Requests 9, 10 and 15, it should be denied 

because the Requests are not proper subjects of arbitration-related discovery.  As to the 

remaining Requests, it should be denied because Bay Cities is producing all responsive 

documents except those it is withholding on the basis of a validly asserted privilege. 

Dated:  September 21, 2015   Respectfully submitted by, 

BRYAN CAVE LLP 
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By: /s/ Mark Vasco     

Mark Vasco, NC Bar No. 27048 

One Wells Fargo Center 

302 S. College Street, Suite 3900 

Charlotte, NC 28202 

Phone: (704) 749-8930 

Fax: (704) 749-8990 

Email: mark.vasco@bryancave.com 

 

Specially Appearing Under CLvR 83.1: 

 

Michael P. Carey (GA Bar No. 109364) 

Ann Ferebee (GA Bar No. 431941) 

1201 W. Peachtree St., N.W. 

Suite 1400A 

Atlanta, Georgia 30309 

Phone: (404) 572-6863 

Fax:  (404) 420-0863 

Email: michael.carey@bryancave.com 

 ann.ferebee@bryancave.com 

 

Eric Rieder (NY Bar No. 2152577) 

1290 Avenue of the Americas 

New York, New York 10104 

Phone:  (212) 541-2057 

Fax:  (212) 541-4630  

Email: erieder@bryancave.com  

 

Attorneys for Defendant Bay Cities Bank  
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 21, 2015, I electronically filed the foregoing 

with the Clerk of the Court using the CM/ECF system and have verified that such filing 

was sent electronically using the CM/ECF system to Plaintiff James Dillon and 

Defendants BMO Harris Bank, N.A., Four Oaks Bank & Trust and Generations Federal 

Credit Union. 

 

 

/s/ Mark Vasco    

Mark Vasco, NC Bar No. 27048 

mark.vasco@bryancave.com 
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