
 

 
UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 
     
 
COMMONWEALTH OF MASSACHUSETTS, 
 

Plaintiff, 
 
AQUINNAH/GAY HEAD COMMUNITY 
ASSOCIATION, INC., and TOWN OF AQUINNAH, 
 

Intervenor-Plaintiffs/Counterclaim-Defendants, 
 
v. 
 
THE WAMPANOAG TRIBE OF GAY HEAD 
(AQUINNAH), THE WAMPANOAG TRIBAL 
COUNCIL OF GAY HEAD, INC., and THE 
AQUINNAH WAMPANOAG GAMING 
CORPORATION, 
 

Defendants/Counterclaim-Plaintiffs, 
 
v. 
 
CHARLES D. BAKER, in his official capacity as 
GOVERNOR, COMMONWEALTH OF 
MASSACHUSETTS, et al., 
 

Third-Party Defendants. 
 

 
 
 
 

Civil Action 
No. 13-13286-FDS 

 
 

 
REPLY IN SUPPORT OF  

INTERVENOR-PLAINTIFF/COUNTERCLAIM-DEFENDANT AQUINNAH/GAY 
HEAD COMMUNITY ASSOCIATION, INC.’S  

MOTION FOR SUMMARY JUDGMENT 
 

Case 1:13-cv-13286-FDS   Document 145   Filed 08/06/15   Page 1 of 15



 

- i - 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .......................................................................................................... ii 

INTRODUCTION .......................................................................................................................... 1 

ARGUMENT .................................................................................................................................. 1 

I.  THE TRIBE HAS BREACHED ITS OBLIGATIONS ..................................................................... 1 

II.  IGRA DOES NOT SUPERSEDE THE TRIBE’S OBLIGATIONS .................................................. 2 

A.  IGRA Does Not Apply To The Lands At Issue ...................................................... 2 

B.  Even If IGRA Did Apply To The Settlement Lands, IGRA Does 
Not Repeal By Implication The Federal Act’s Gaming Restrictions ..................... 5 

1.  The Tribe ignores and minimizes the import of the Federal 
Act’s gaming-specific language .................................................................. 5 

2.  Preemption is inapposite to the implied repeal question ............................ 7 

C.  The Agency Letters Are Due No Deference ........................................................... 8 

D.  The Tribe Is Incorrect That IGRA Could Free The Tribe Of All 
State and Local Requirements In Connection With Its Gaming 
Efforts ..................................................................................................................... 9 

CONCLUSION ............................................................................................................................. 10 

CERTIFICATE OF SERVICE 

Case 1:13-cv-13286-FDS   Document 145   Filed 08/06/15   Page 2 of 15



 

- ii - 

TABLE OF AUTHORITIES 

CASES 

Page(s) 

Building Inspector & Zoning Officer of Aquinnah v. Wampanoag Aquinnah 
Shellfish Hatchery Corp., 443 Mass. 1 (2004) ...........................................................................1 

Cheyenne River Sioux Tribe v. South Dakota, 
830 F. Supp. 523 (D.S.D.), aff’d, 3 F.3d 273 (8th Cir. 1993) ....................................................4 

Narragansett Indian Tribe v. National Indian Gaming Commission, 
158 F.3d 1335 (D.C. Cir. 1998) .................................................................................................3 

Passamaquoddy Tribe v. Maine, 
75 F.3d 784 (1st Cir. 1996) .............................................................................................. passim 

Rhode Island v. Narragansett Indian Tribe, 
19 F.3d 685 (1st Cir. 1994) .............................................................................................. passim 

Ysleta del Sur Pueblo v. Texas, 
36 F.3d 1325 (5th Cir. 1994) .....................................................................................................8 

STATUTES AND REGULATIONS 

25 U.S.C.  
§ 1771e(a) ..................................................................................................................................3 
§ 1771g............................................................................................................................. passim 
§ 2701(5) ....................................................................................................................................8 
 

Case 1:13-cv-13286-FDS   Document 145   Filed 08/06/15   Page 3 of 15



 

- 1 - 

INTRODUCTION 

By this point in the proceedings, the questions before the Court have narrowed.  The 

Tribe makes no effort to contest the requirements set out in the Settlement Agreement and the 

Federal Act, nor to explain its actions as anything but breaches of its obligations.  The only 

defense offered by the Tribe is that IGRA excuses these breaches.  Thus, the dispute before the 

Court turns on two questions: does IGRA apply to the lands at issue, and if so, does it repeal by 

implication the obligations set forth in the Federal Act.  The record unequivocally establishes 

that IGRA does neither, and judgment should enter in favor of the AGHCA. 

ARGUMENT 

I. THE TRIBE HAS BREACHED ITS OBLIGATIONS 

It is well-settled that the Tribe is bound by the terms of the Settlement Agreement and the 

Federal Act, and that, under the express terms of both, the Tribe cannot engage in gaming-related 

activity on the Settlement Lands without first complying with the Commonwealth’s and the 

Town’s regulatory, permitting, and licensing requirements.  See, e.g., Dkt. 95 at 17 (Settlement 

Agreement is “both enforceable … and binding upon the Tribe”); Building Inspector & Zoning 

Officer of Aquinnah v. Wampanoag Aquinnah Shellfish Hatchery Corp., 443 Mass. 1, 13 (2004); 

Tribe’s Summary Judgment Memorandum (“Tribe MSJ”), Dkt. 119 at 18 (the Federal Act 

“clearly applies Commonwealth law, including gaming law, to the Settlement Lands,” and 

“dictates that the Tribe must act in conformance with the Commonwealth’s laws when 

conducting gaming”).   

The record also establishes that the Tribe’s recent actions to open a gaming facility in the 

Town violate the express terms of both the Settlement Agreement and the Federal Act.  Beyond 

the actions identified by the AGHCA in its summary judgment filings, AGHCA’s Summary 

Judgment Memorandum (“AGHCA MSJ”), Dkt. 121 at 7-9, Tribal Chairman Tobias 
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Vanderhoop has admitted that: (1) the Tribe intends to game on a site obtained in connection 

with (and covered by) the Settlement Agreement; (2) the Tribe has transferred the site to its 

wholly-owned gaming subsidiary and initiated construction work on the facility; (3) the Tribe 

has no gaming license from the Commonwealth, and has no intention of obtaining one; and (4) 

the Tribe has no permits or other approvals for the facility from the Town and has no intention of 

obtaining any.1  

II. IGRA DOES NOT SUPERSEDE THE TRIBE’S OBLIGATIONS 

The only defense offered by the Tribe to its acknowledged violations of the express terms 

of the Settlement Agreement and the Federal Act is a single affirmative defense: that IGRA 

applies to the lands at issue, and repeals by implication the Tribe’s obligations to obtain 

Commonwealth and Town approvals prior to engaging in gaming-related activity on its lands in 

the Town.  The Tribe has failed to carry its burden as to this affirmative defense. 

A. IGRA Does Not Apply To The Lands At Issue 

As explained in the AGHCA’s previous filings, IGRA only applies to the Settlement 

Lands if the Tribe carries its burden of showing that: (1) it has sufficient jurisdiction over those 

lands; and (2) it exercises governmental power on those lands.  See AGHCA MSJ at 10, 13-14; 

AGHCA’s Opposition to Tribe’s Motion for Summary Judgment (“AGHCA Opp.”), Dkt. 134 at 

2-4, 8. 

                                                            
1 See, e.g., Dkt. 125-4; Dkt. 134-2, 56:20-23 (the Tribe intends to game); 59:12-21, 82:6-13 
(tribal facility at 20 Black Brook Road is gaming site); 60:8-21, 61:5-8 (20 Black Brook Road 
site is covered by the Settlement Agreement); 64:8-25, 65:7-8, 65:17-25 (personnel engaged to 
assist with casino renovation, and work begun); 69:25-70:11 (no valid building permit for site); 
76:18-22 (no effort to obtain new permit from the Town); 91:4-14 (no intention to obtain State or 
Town approvals for site); 92:9-22 (tribal facility has been transferred to the Gaming 
Corporation); see also Dkt. 136 at 6 (acknowledging that “interior work … has occurred in the 
gaming facility”). 
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The Tribe focuses its jurisdictional argument on its contention that the Federal Act 

neither made an exclusive grant of jurisdiction to the Commonwealth, nor “completely 

proscribed [the Tribe’s] jurisdiction,” Tribe’s Opposition to Motions for Summary Judgment 

(“Tribe Opp.”), Dkt. 133 at 6, bootstrapping that into an argument that it has sufficient 

jurisdiction to meet “the minimal threshold” required, id. at 8.  But the Tribe neglects to address 

the actual jurisdictional limitations contained in 25 U.S.C. § 1771e(a) and 25 U.S.C. § 1771g, 

which both grant jurisdiction to the Commonwealth and to the Town and also explicitly limit the 

Tribe’s jurisdiction—effecting the exact type of limitation that the First Circuit sought, but did 

not find, when analyzing the Rhode Island Indian Claims Settlement Act in Rhode Island v. 

Narragansett Indian Tribe, 19 F.3d 685 (1st Cir. 1994) (“Narragansett I”).  See AGHCA MSJ at 

10-14; AGHCA Opp. at 2-11; see also Narragansett Indian Tribe v. National Indian Gaming 

Comm’n, 158 F.3d 1335, 1341 (D.C. Cir. 1998) (noting that the Federal Act “specifically 

provide[s] for exclusive state control over gambling” (citing 25 U.S.C. § 1771g)); Narragansett 

I, 19 F.3d at 702 (noting that 25 U.S.C. § 1771e(a) of the Federal Act represents a limit on the 

Tribe’s jurisdiction). 

To the extent that the Tribe addresses this limiting language, it does so only by reading 

too much into the change in language between versions of the bill that became the Federal Act, 

contending that an earlier version contemplated a complete divestiture of tribal jurisdiction, 

whereas the enacted version contains a lesser limitation.  Tribe Opp. at 7.  But this argument is 

unavailing because: (1) the actual language contained in the earlier version of the act did not 

effect a complete divestiture of jurisdiction, see Dkt. 121-6 at § 107(a); (2) a complete divestiture 

is unnecessary to prevent the application of IGRA, see AGHCA Opp. at 3-4; and (3) the 

language in both versions is equivalent for purposes of measuring the applicability of IGRA—
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one discusses limitations on the Tribe’s jurisdiction using negative implication, whereas the 

other discusses the limitations in explicit, affirmative terms, see id. at 7 n.9.  And given the lack 

of material difference between the two versions of the Federal Act for purposes of weighing the 

sufficiency of the Tribe’s jurisdictional authority under IGRA, the Tribe’s testimony before 

Congress as to the insufficiency of its jurisdiction for gaming purposes is equally applicable to 

both versions.    

As for the question of governmental power, aside from acknowledging in its opposition 

that the application of IGRA requires a showing of governmental power, see Tribe Opp. at 4-6, 

the Tribe does not discuss this standard or how it meets it.  Instead the Tribe simply states that it 

“regularly asserts its jurisdiction over its Settlement Lands, manifested in many ways.”  Id. at 

10-11.  This assertion, unencumbered by any factual support, is patently insufficient for the Tribe 

to meet its burden.  The assertion of jurisdiction or responsibility is not the same as actually 

manifesting authority and power.  AGHCA Opp. at 8-9; see also id. at 5 (assertion of jurisdiction 

not same as having jurisdiction).  As the AGHCA explained in opposing similar arguments in the 

Tribe’s own motion for summary judgment, the record is definitive: the Town exercises the key 

governmental powers on the Settlement Lands, not the Tribe.  See id. at 8-11; see also Cheyenne 

River Sioux Tribe v. South Dakota, 830 F. Supp. 523, 528 (D.S.D.) (whether tribe or another 

entity provides governmental services on the lands at issue is pertinent to governmental power 

analysis), aff’d, 3 F.3d 273 (8th Cir. 1993).  Therefore, the Tribe cannot show that it exercises 

sufficient governmental power on the Settlement Lands to trigger IGRA.     
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B. Even If IGRA Did Apply To The Settlement Lands, IGRA Does Not Repeal 
By Implication The Federal Act’s Gaming Restrictions 

1. The Tribe ignores and minimizes the import of the Federal Act’s 
gaming-specific language 

The Tribe’s implied repeal analysis leans almost exclusively on the analysis in 

Narragansett I, which the Tribe declares is controlling.  Tribe Opp. at 11-12.  But Narragansett I 

does not answer the question presented in this case, which requires this Court to analyze the 

interplay between IGRA and the Federal Act’s gaming-specific language—language that was not 

present in the federal statute considered in Narragansett I.  Compare 19 F.3d at 694, 700-705 

(analyzing 25 U.S.C. § 1708, which provides that “the settlement lands shall be subject to the 

civil and criminal laws and jurisdiction of the State of Rhode Island”), with 25 U.S.C. § 1771g 

(providing that Tribe’s lands “in the Town of Gay Head, Massachusetts, shall be subject to the 

civil and criminal laws, ordinances, and jurisdiction of the Commonwealth of Massachusetts and 

the town of Gay Head, Massachusetts (including those laws and regulations which prohibit or 

regulate the conduct of bingo or any other game of chance)” (emphasis added)).  This difference 

is material and, among other reasons, demonstrates why the Federal Act and IGRA can, and do, 

co-exist.  See, e.g., AGHCA MSJ at 14-20; AGHCA Opp. at 12-16.2  Yet, the Tribe barely 

addresses the Federal Act’s gaming-specific language, and fails to identify how that language’s 

                                                            
2 Indeed, notwithstanding the Tribe’s suggestion that there is no legislative history that evidences 
that the Federal Act was to be excluded from the reach of IGRA, see Tribe Opp. at 12-13, there 
is legislative history relating to IGRA stating that IGRA was not meant to supersede 
jurisdictional grants contained in land claims settlement acts.  See Passamaquoddy Tribe v. 
Maine, 75 F.3d 784, 791 (1st Cir. 1996) (“[I]t is the intention of the committee that nothing in ... 
[IGRA] will supersede any specific restriction or specific grant of Federal authority or 
jurisdiction to a State which may be encompassed in another Federal statute, including” various 
land claims settlement acts. (quoting S. Rep. No. 446, 100th Congress, 2d. Sess. 12 (1988)) 
(emphasis added)). 
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inclusion within the Federal Act warrants the same result as in Narragansett I, where such 

language was conspicuously absent.3 

To the extent that the Tribe does engage in any analysis of the Federal Act’s gaming-

specific language, its cursory analysis contends that the language is entitled to no weight because 

it is “redundant” of other language contained within 25 U.S.C. § 1771g.  See Tribe Opp. at 17.  

But this only reinforces the conclusion that no implied repeal has taken place.  The application of 

Commonwealth and Town laws and regulations related to gaming is certainly encompassed by 

the general grant of jurisdiction and application of laws within 25 U.S.C. § 1771g, which broadly 

states that the Tribe’s lands in the Town “shall be subject to the civil and criminal laws, 

ordinances, and jurisdiction of the Commonwealth of Massachusetts and the town of Gay Head, 

Massachusetts.”  The fact that Congress, notwithstanding this, chose to separately articulate that 

the Tribe was specifically to be subject to the Commonwealth’s and the Town’s laws and 

regulations relating to “the conduct of bingo or any other game of chance,” 25 U.S.C. § 1771g, 

makes plain Congress’s intent to expressly limit gaming-related activities on the Settlement 

Lands and to ensure that IGRA did not impliedly repeal these specific limitations.4   

                                                            
3 The Tribe’s suggestion that the AGHCA ignores certain language within Narragansett I 
concerning the repugnancy between the Rhode Island Indian Claims Settlement Act and IGRA, 
see Tribe Opp. at 16 (quoting Narragansett I, 19 F.3d at 705), is without merit: it is the language 
contained within the Federal Act, the act under consideration here, that is the touchstone of this 
Court’s implied repeal analysis.  See Passamaquoddy, 75 F.3d at 791 (differing outcomes as to 
IGRA for Maine Indian Claims Act of 1980 and Rhode Island Indian Claims Settlement Act 
explained by difference in those acts’ statutory language).   
4 Congress’s decision to include this language further disposes of the Tribe’s argument that the 
Federal Act’s gaming language was merely a “placeholder.”  See Tribe Opp. at 15.  If the Tribe’s 
concocted enactment history were true, Congress would have needed only to include language 
that the Tribe’s lands in the Town “shall be subject to the civil and criminal laws, ordinances, 
and jurisdiction of the Commonwealth of Massachusetts and the town of Gay Head, 
Massachusetts,” 25 U.S.C. § 1771g, to ensure that the State’s and the Town’s laws would 
“govern [the Tribe’s] gaming activities while Congress was deliberating comprehensive 
[gaming] legislation,” see Tribe Opp. at 15.  That Congress included explicit language within the 
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The specificity of the gaming language in the Federal Act similarly puts to rest the 

Tribe’s heavy reliance on the erroneous contention that the Federal Act does not have a “savings 

clause.”  See, e.g., Tribe Opp. at 13, 17.  Although the Tribe focuses on the language in the 

Maine Indian Claims Act of 1980 addressed in Passamaquoddy, and emphasizes the fact that this 

precise language is absent from the Federal Act, see, e.g., Tribe Opp. at 17, the language of the 

Maine statute is only one way to avoid an implied repeal by IGRA; the Federal Act’s specific 

gaming language represents an equally effective mechanism that prevents IGRA from effecting 

an implied repeal.  By specifically adding a provision to the Federal Act stating that State and 

local “laws and regulations which prohibit or regulate the conduct of bingo or any other game of 

chance” apply to the Tribe’s lands in the Town, 25 U.S.C. § 1771g, Congress did, in fact, include 

a savings clause, evidencing its intent to save the applicability of State and local laws in the area 

of gaming by the Tribe on the lands at issue.5   

As the First Circuit has made clear: “‘In the game of statutory interpretation, statutory 

language is the ultimate trump card.’”  Passamaquoddy, 75 F.3d at 791.  The gaming language in 

the Federal Act disposes of the Tribe’s implied repeal arguments and establishes that IGRA does 

not repeal by implication any of the provisions of the Federal Act. 

2. Preemption is inapposite to the implied repeal question 

The Tribe vaguely suggests that IGRA may preempt all laws relating to gaming, and that 

this should somehow inform the implied repeal analysis.  See Tribe Opp. at 13-14.  This is 

incorrect.  IGRA’s text makes clear that it did not sweep away all laws that touch on gaming.  
                                                                                                                                                                                                

Federal Act clearly subjecting the Tribe to the gaming laws of the Commonwealth and the Town, 
using language that parallels IGRA’s own language, demonstrates that Congress intended the 
Federal Act’s gaming restrictions to continue in force despite IGRA’s enactment, and not, as the 
Tribe imagines, to be a simple, soon to be vestigial, placeholder.  
5 Congress’s decision to include a narrowly tailored savings clause within the Federal Act as its 
mechanism to avoid implied repeal is consistent with the purposes of IGRA.  See AGHCA Opp. 
at 15-16. 
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See 25 U.S.C. § 2701(5) (“Indian tribes have the exclusive right to regulate gaming activity on 

Indian lands if the gaming activity is not specifically prohibited by Federal law[.]”); Ysleta del 

sur Pueblo v. Texas, 36 F.3d 1325, 1335 (5th Cir. 1994) (“Congress … explicitly stated in two 

separate provisions of IGRA that IGRA should be considered in light of other federal law.”).  

Moreover, the First Circuit has explicitly rejected the idea that preemption informs the analysis 

here.  See Narragansett I, 19 F.3d at 703 (“[W]e abjure the preemption analysis undertaken 

below …. The doctrine of preemption is derived from the Supremacy Clause … and therefore 

applies only to conflicts between federal provisions, on one hand, and state or local provisions, 

on the other hand.” (internal citations omitted)).  And, as demonstrated by the First Circuit’s 

holding in Passamaquoddy, existing federal limitations on Indian gaming, including in land 

claim settlement acts, do remain in force notwithstanding IGRA.  See 75 F.3d at 787; see also id. 

at 792.  

C. The Agency Letters Are Due No Deference  

The Tribe attempts to resuscitate its argument that IGRA supersedes the limitations 

placed on the Tribe by pointing to letters from the Department of the Interior and the National 

Indian Gaming Commission, and contending that those letters are entitled to deference.  Tribe 

Opp. at 18.  As already suggested by this Court, see Dkt. 31 at 7 n.6, and explained by the 

AGHCA in its opposition to the Tribe’s motion for summary judgment, see AGHCA Opp. at 16-

19, these letters are entitled to no deference (Chevron, Skidmore, or otherwise).    

As an initial matter, these are informal opinion letters, which merely prognosticate on 

how a court would likely apply extant judicial precedent.  See AGHCA Opp. at 16-18.6  And 

                                                            
6 The NIGC letter relies on the DOI letter to establish the jurisdiction and governmental power 
prerequisites for IGRA’s application and to establish whether IGRA repealed by implication the 
Federal Act’s gaming restrictions.  Dkt. 107-26 at 4.  All of the arguments as to why the DOI 
letter is not entitled to deference apply equally to the NIGC letter.  

Case 1:13-cv-13286-FDS   Document 145   Filed 08/06/15   Page 11 of 15



 

- 9 - 

beyond these failings of procedure and form, the letters are in no way persuasive.  First, the 

letters apply the judicial precedent incorrectly in analyzing the jurisdictional element of whether 

IGRA applies, and conduct no material analysis of the actual exercises of governmental power 

on the lands at issue.  See id. at 18-19.  Second, the letters fail to adequately address the Federal 

Act’s gaming language or the statutory histories of the Federal Act and IGRA in addressing 

implied repeal.  See Dkt. 107-23 at 16-17; Dkt. 107-26 at 4.  The DOI letter, in passing, 

acknowledges that State law, including in the area of gaming, applies, but it does not actually 

analyze the Federal Act’s gaming-specific language or how that language’s inclusion alters the 

implied repeal analysis; does not reference that the same Congress enacted both the Federal Act 

and IGRA only fourteen months apart; and does not address the fact that the same Congress 

added the Federal Act’s gaming-specific restrictions in language mirroring the then-draft IGRA 

bill soon after the bill that ultimately became IGRA was introduced in Congress.  And these 

unaddressed aspects are key to properly analyzing the implied repeal question.  See, e.g., 

AGHCA MSJ at 14-19; AGHCA Opp. at 12-15.  In light of these procedural and analytical 

failings, the letters are due no deference and are in any event entirely unpersuasive as to the 

remaining questions before the Court.     

D. The Tribe Is Incorrect That IGRA Could Free The Tribe Of All State and 
Local Requirements In Connection With Its Gaming Efforts 

The Tribe suggests that, should IGRA supersede the gaming limitations of the Federal 

Act, the Tribe would be absolved of all breaches related to its gaming facility.  See Tribe Opp. at 

18-19.  This is incorrect.  Even if IGRA applies to the Settlement Lands and supersedes the 

Federal Act’s gaming limitations (neither of which it does), whether the Tribe’s actions related to 

its gaming facility would still constitute breaches would plainly remain an open question.  See 

Narragansett I, 19 F.3d at 705 (“crucial questions which must yet be answered” include which 
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activities may still be regulated by non-tribal entities even where IGRA controls gaming); see 

also, e.g., Wampanoag Tribe of Gay Head (Aquinnah) Liquor Control Ordinance 14-01, 80 Fed. 

Reg. 43112-43114 (July 21, 2015) (ordinance passed by Tribe authorizing issuance of licenses to 

serve liquor on the Settlement Lands “at tribal gaming facilities, tribal hotels, concert venues and 

golf courses”).  Indeed the Court’s preliminary injunction requiring the Tribe to obtain 

appropriate permits and approvals prior to engaging in work on its gaming facility on the 

Settlement Lands recognizes as much.  Dkt. 142, Tr. 36:8-37:9 (even if IGRA supersedes the 

Federal Act’s gaming restrictions, the Tribe will still need to comply with Town permitting 

requirements and building requirements).  

CONCLUSION 

For the foregoing reasons, and those set forth in the AGHCA’s initial memorandum 

supporting its motion for summary judgment, the Court should enter judgment in the AGHCA’s 

favor. 
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Oramel.Skinner@wilmerhale.com 
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