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BRIEF OF AMICUS CURIAE THE STATE OF OREGON IN SUPPORT
OF RESPONDENT FEDERAL ENERGY REGULATORY

COMMISSION AND SUPPORTING AFFIRMANCE
_______________

INTRODUCTION

The State of Oregon submits this amicus brief in support of affirmance of

Respondent Federal Energy Regulatory Commission’s (FERC’s) order,

pursuant to Fed. R. App. Proc. 29(a).1 In particular, Oregon responds to Issue 1

in petitioner Hoopa Valley Tribe’s (the Tribe’s) brief, i.e., whether Oregon has

waived its water quality certification authority under Section 401 of the Clean

Water Act as to the FERC relicensing of the Klamath hydroelectric project.

Oregon addresses two essential interests in this proceeding.

First, FERC’s decision affects Oregon’s water quality certification

authority under Section 401(a)(1) of the Clean Water Act. Oregon explains that

FERC correctly interpreted Section 401 to conclude that Oregon has not waived

its authority under the circumstances presented here.

Second, FERC’s decision affects a comprehensive set of agreements

related to the Klamath hydroelectric project, to which Oregon is a party.

Oregon writes to provide background regarding the significance of those

agreements and their implementation.

1 Fed. R. App. Proc. 29(a) provides, in part, that “a State … may file
an amicus-curiae brief without the consent of the parties or leave of court.”
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INTEREST OF THE STATE OF OREGON

This case involves the FERC relicensing of the Klamath Project. The

Klamath Project, located principally on the Klamath River in Klamath County,

Oregon and Siskiyou County, California, includes seven hydroelectric

developments and one non-generating dam. JA 798. In 1954, the Federal

Power Commission issued a 50-year license for operation of the Klamath

Project. JA 850. In 2004, PacifiCorp filed with FERC an application for a new

license for the Klamath Project. JA 851. Under Section 401(a)(1) of the Clean

Water Act, FERC may not issue a license authorizing the construction or

operation of a hydroelectric project unless the state water quality certifying

agency has issued a water quality certification for the project or has waived

certification by failing to act within a reasonable period of time, not exceeding

one year. 33 U.S.C. § 1341(a)(1). Since 2006, PacifiCorp has filed requests for

water quality certifications for the Klamath Project with the Oregon Department

of Environmental Quality (Oregon DEQ) and the California State Water

Resources Control Board (the California Board), and withdrawn those requests

before the expiration of one year. JA 851.

PacifiCorp’s practice is consistent with the terms of the Klamath

Hydroelectric Settlement Agreement (KHSA). As explained in more detail

below, the KHSA is a comprehensive settlement agreement among numerous
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governmental parties and others to resolve many of the complex water-related

issues of the Klamath Basin. The KHSA provides for the removal of

PacifiCorp’s licensed Klamath River dams, with a target date of 2020. JA 851.

Oregon has devoted substantial resources to implementation of the KHSA.

In the FERC proceedings, the Tribe challenged PacifiCorp’s practice

with respect to seeking water quality certification of the Klamath Project from

Oregon DEQ and the California Board. The Tribe sought a declaration from

FERC: (1) finding that PacifiCorp failed to diligently pursue relicensing of the

Klamath Project, dismissing PacifiCorp’s relicense application, and directing

PacifiCorp to file a plan for decommissioning the Klamath Project; or (2)

declaring that the California Board and Oregon DEQ had waived their authority

to issue permits under Section 401 of the Clean Water Act. JA 534-555. FERC

denied the petition and its subsequent petition for rehearing. JA 798-803, 850-

858. In denying the petition for rehearing, FERC reasoned that Oregon DEQ

had not waived its certification authority because PacifiCorp had triggered a

new one-year clock when it withdrew and resubmitted its applications. The

Tribe now seeks review of FERC’s order.

Oregon files this amicus brief in support of affirmance of FERC’s order.

Oregon has a fundamental interest in upholding FERC’s determination that

Oregon has not waived its authority to ensure compliance with state water
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quality standards. And a ruling by this court reversing FERC’s order would

threaten the viability of the KHSA, subverting Oregon’s interest as a party to

that settlement.

STATEMENT OF JURISDICTION

While Oregon submits this brief in support of affirmance of FERC’s

order, Oregon does not share FERC’s view that the case may proceed without

joining Oregon and Washington as parties. FERC Br. 2-4. Oregon cannot be

made a party to this proceeding because of its immunity from suit under the

Eleventh Amendment to the U.S. Constitution. Intervenors accordingly filed a

motion to dismiss on the grounds that Oregon and California were

indispensable parties. In Oregon’s view that motion was well-taken and should

be granted.

Federal Rule of Civil Procedure 19 requires dismissal of Issue 1 in the

Tribe’s petition because the states of Oregon and California are necessary

parties that cannot be joined because of their sovereign immunity, and the court

cannot grant equitable and effective relief in the states’ absence. “[W]hether a

party is indispensable for just adjudication requires [1] a determination

regarding whether the absent party is necessary to the litigation; [2] if so,

whether the absent party can be joined to the litigation; and [3] if joinder is

infeasible, whether the lawsuit can nevertheless proceed ‘in equity and good
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conscience.’” Kickapoo Tribe of Indians v. Babbitt, 43 F.3d 1491 (D.C. Cir.

1995). Oregon has a significant interest in determining whether, and under

what conditions, to certify that the Klamath Project will comply with Oregon’s

water quality standards for the thirty- to fifty-year term of any new license. So

does California. The Tribe seeks a declaration that Oregon and California have

waived their authority to certify the Klamath Project’s compliance with their

respective state water quality standards, which directly affects the states’

interests and consequently renders them necessary parties to this litigation.

Here the states declined to intervene, as they are entitled to do. See Kickapoo,

43 F.3d at 1498 (“Failure to intervene is not a component of the prejudice

analysis where intervention would require the absent party to waive sovereign

immunity.”) (citations omitted). Thus, the states cannot be joined. The issue

cannot be resolved in equity and good conscience as no adequate relief may be

granted when the states’ interests would be directly and adversely affected.

FERC emphasizes the court’s general subject matter jurisdiction – which

is not in dispute – and the fact that this court has previously reviewed FERC

orders involving Section 401 without the joinder of the affected state—where

Rule 19 was not raised. Neither of those arguments answers the fundamental

point in the Intervenors’ motion. If the Tribe prevails, Oregon and California

will lose water quality certification authority over the Klamath Project. The
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review proceeding cannot proceed without their joinder, which cannot be

achieved without consent.

SUMMARY OF ARGUMENT

Neither Oregon’s execution of the KHSA nor PacifiCorp’s practice of

withdrawing and submitting its request for Section 401 certification has waived

Oregon’s certification authority. Section 401 provides that a state waives its

authority only if it fails or refuses to act on a request for certification within the

relevant time. Oregon has not refused or failed to timely act. While PacifiCorp

has promised to withdraw and resubmit its application, under the KHSA

Oregon has expressly reserved its ability to process PacifiCorp’s Section 401

application.

Nor have PacifiCorp’s actions waived Oregon’s certification authority.

Section 401 does not prohibit the practice of withdrawal and resubmission.

Under the express terms of Section 401, any waiver is triggered by a specific

request from an applicant. If that request is withdrawn, the state cannot have

waived its authority as to that request. Thus, as FERC concluded, when the

applicant withdraws and resubmits its request, a new deadline is established.

The legislative history supports that view. The legislative history demonstrates

that in adopting the time limit, Congress was concerned about the effect of state

inaction on the applicant. The legislative history reveals no concern about an
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applicant’s voluntary choice to withdraw and resubmit its request for state water

quality certification.

Finally, the tribe’s interpretation would frustrate the ability of states and

applicants to work together for adequate review and to reach settlements in

complex hydroelectric licensing situations where a one-year period would not

suffice to allow the parties to fully explore solutions.

ARGUMENT

I. The Klamath Hydroelectric Settlement Agreement, Klamath Basin
Restoration Agreement and Upper Basin Agreement

A. Introduction

In recent years the Klamath Basin has been a well-known locus of crises

and conflicts over water use. A combination of events – including federal

Endangered Species Act fish listings, drought conditions, and the progress of

tribal water rights claims in the long-pending Klamath water rights adjudication

– gave rise to monumental challenges for governments and others with interests

in the Klamath Basin. Meanwhile, PacifiCorp’s Klamath Project license

expired and in 2004 PacifiCorp filed with FERC its application for a new

license.

After intensive negotiations, Oregon and numerous other entities were

able to come together to reach agreements to address water use challenges and

transform management of the Klamath River Basin. The result was the 2010
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execution of the Klamath Hydroelectric Settlement Agreement (KHSA) and

Klamath Basin Restoration Agreement (KBRA), and the later “Upper Basin

Agreement.” 2 The interrelated agreements represent a complex series of trade-

offs among a large and diverse group of parties with varying interests, including

tribal water rights claims, and agricultural and environmental interests. The

KBRA parties include the states of California and Oregon, three federally-

recognized Indian tribes, counties, irrigators, and conservation and fishing

groups. 3 The KHSA parties include each of the KBRA parties, as well as

PacifiCorp and the U.S. Department of the Interior, the U.S. Forest Service, and

the National Marine Fisheries Service.

Once the agreements are fully implemented, they will resolve a wide

variety of issues in the Klamath Basin, several of which have been the subject

of decades-spanning litigation. As the KHSA describes, the parties view the

KHSA as “an important part of the resolution of long-standing complex, and

intractable conflicts over resources in the Klamath Basin.” JA 343.

2 The KHSA may be found in the record beginning at JA 334. The
KBRA is available at
http://www.klamathcouncil.org/Klamath/2012/KBRA%20Feb%202010%20wit
h%20Dec%202012%20amendments.pdf.

3 The federal agency signatories have committed to signing the
KBRA as well, pending Congressional enactment of authorizing legislation.
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Key to the KHSA is a process for studies and environmental review

leading to removal of four Klamath River dams owned by PacifiCorp. The

KHSA includes provisions for the interim operation of the dams and the process

to transfer, decommission, and remove the dams. Removal of the dams, as

contemplated by the KHSA, is a condition of the full functioning and

implementation of the KBRA.

In turn, the KBRA is intended to result in effective and durable solutions

to: (1) restore and sustain natural fish production and provide for full

participation in ocean and river harvest opportunities of fish species throughout

the Klamath Basin; (2) establish reliable water and power supplies which

sustain agricultural uses, communities, and National Wildlife Refuges; and (3)

contribute to the public welfare and the sustainability of all Klamath Basin

communities.

The KBRA calls for reduction of water usage above Upper Klamath Lake

(the “Upper Klamath Basin”) as a means of reducing competing demands on

the river system. In 2014, a group of irrigators, the Klamath Tribes, and the

State of Oregon, with the support of the United States Department of Interior,

signed the Upper Klamath Basin Comprehensive Agreement. That agreement

includes provisions implementing the Upper Basin water use reduction

provisions of the KBRA, providing a stable, sustainable basis for continuation
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of irrigated agriculture in the Upper Klamath Basin, implementing a riparian

management program to protect riparian habitat, and an economic development

program for the Klamath Tribes and its members.

B. Consistent with the KHSA, PacifiCorp has withdrawn and
resubmitted its request for Section 401 state water quality
certification.

The prospect of dam removal as envisioned by the KHSA called into

question the need and desirability for a resource-intensive FERC application for

the Klamath Project. Such an application, and the state Section 401

certifications necessary to approve that application, would become irrelevant

and unnecessary once the KHSA was fully realized. On the other hand, in the

event that the KHSA was not fully realized, the Klamath Project—and thus the

relicensing application—would fundamentally change. Accordingly, as the

KHSA was being negotiated and while the KHSA has been implemented,

PacifiCorp has annually withdrawn its 401 certification request from Oregon

DEQ and subsequently resubmitted it. That practice serves the public interest

by allowing the applicant and the public agency to avoid expending resources

on an application process that could well be moot.

C. The KHSA provides for “Interim Measures” to address water
quality and other environmental issues pending dam removal.

FERC has issued annual renewal licenses to the Klamath Project since

expiration of the original 1954 license. JA 850. The operating conditions
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underlying the original license have not remained the same, however, because

the KHSA requires that PacifiCorp implement “Interim Measures” during the

period before dam removal. JA 424 - 438. Those measures are called for to

protect and improve water quality conditions of the Klamath River, along with

other environmental conditions within the Klamath Project to benefit aquatic

habitat and listed species and improve hatchery operations. The Interim

Measures are overseen by an “Interim Measures Implementation Committee” to

guide implementation of the Interim Measures. JA 424- 428, 586. With respect

to water quality, the Interim Measures are intended to help identify water

quality activities to improve water quality conditions before and after dam

removal. JA 585. Those water quality measures include:

A technical workshop to investigate solutions to Klamath river nutrient

impairment (Interim Measure 10, JA 432);

Water quality studies and pilot projects to emphasize “nutrient reduction

projects in the watershed to provide water quality improvements in the

mainstem Klamath river, while also addressing water quality, algal and public

health issues in project reservoirs” (Interim Measure 11, JA 432-433); and

Comprehensive basin-wide water quality monitoring to support studies

for permitting for dam removal, nutrient removal projects and public health

monitoring (Interim Measure 15, JA 434- 435).
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In addition, the interim measures call for habitat improvements. (Interim

Measure 7, 8, JA 431). Interim Measure 7 provides funding and a process for

identifying gravel placement or other habitat enhancement projects in the

Klamath River, including related monitoring. Interim Measure 8 provides for

rock barrier removal upstream of the JC Boyle Powerhouse to provide for

upstream passage of species of salmon, trout and lamprey.

D. The settlement parties have worked diligently toward KHSA
implementation.

As FERC concluded, “it is clear that PacifiCorp and the other settling

parties are committed to the process envisioned in the Settlement Agreement.”

JA 801. Federal legislation contemplated to implement the KHSA and KBRA

has been introduced, although to date legislation has not yet passed. JA 799;

Klamath Basin Coordinating Council, Fourth Annual Report (hereinafter

KBCC Report ) at 7. 4

Since the agreements were executed in 2010, the KBRA and KHSA

parties have undertaken and completed numerous actions to implement the

agreements, including the following:

4 The report is available at http://216.119.96.156/wp-
content/uploads/2015/11/KBCC-Fourth-Annual-Report-2014.pdf[1]; see
also https://www.congress.gov/bill/114th-congress/senate-bill/133/text
(Klamath Basin Water Recovery and Economic Restoration Act of 2015).
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The Interim Measures – to improve environmental conditions within the

Klamath Hydroelectric Project to benefit aquatic habitat and listed species,

improve water quality, and improve hatchery operations – are being

implemented on the schedule called for in the KHSA. The water quality

technical conference occurred in September, 2012. JA 594; Klamath

Hydroelectric Settlement Agreement Implementation Report 2014, p. 20.5

Multiple studies have been conducted as envisioned in Interim Measure 11,

including studies of wetlands treatment, organic matter removal in one of the

reservoirs, and dissolved oxygen improvement in another reservoir. Id at p. 22.

In addition to the water quality interim measures, the settlement parties

have undertaken significant implementing tasks called for in the agreements:

The U.S. Department of the Interior has completed a Final

Environmental Impact Study pertaining to dam removal, including

consideration of alternatives, and the Secretary of Interior has preliminarily

concluded that dam removal would be in the public interest.6

5 The report is available at
http://www.pacificorp.com/content/dam/pacificorp/doc/Energy_Sources/Hydro/
Hydro_Licensing/Klamath_River/2014-KHSA-Impl-Rpt.pdf.

6 The Environmental Impact Statement is available at
http://klamathrestoration.gov/Draft-EIS-EIR/download-draft-eis-eir.
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The Klamath Water and Power Agency has completed a plan for aligning

water supply and demand on the Klamath Reclamation Project and the Bureau

of Reclamation is conducting the necessary environmental review of the plan.

KBCC Report at 6.

The KBRA parties have completed work on a “Klamath Drought Plan” to

provide additional tools to address low-water years that can be taken jointly by

the parties to balance competing needs for water in future drought

circumstances. Fishery managers have agreed on an outline and approach to

develop the Klamath Basin Fisheries Restoration and Monitoring Plan

contemplated by the KBRA. Id.

The states of Oregon and California have secured funding for the

removal of the dams as contemplated by the KHSA. Id. Specifically, the

Oregon legislature passed Senate Bill 76 (2009), which authorizes the collection

of up to $250 million in ratepayer funds over a certain period of time. As of

June 30, 2014, the combined balance of the Oregon and California dam removal

trust accounts was $75.1 million. KBCC Report at 6-7. In addition, California

voters approved Proposition 1, a $7.545 billion water bond that includes $200

million in available funding for dam removal.

Oregon DEQ amended its basin-specific rules to address dam removal.

Or. Admin. R. 340-041-0185.

USCA Case #14-1271      Document #1586196            Filed: 12/01/2015      Page 20 of 37



15

In short, contrary to the picture painted by the Tribe, the parties have

overcome many hurdles and achieved significant progress toward ultimate full

implementation of the KHSA.

II. Under the Clean Water Act, states maintain an essential
responsibility to protect water quality in waters affected by
hydroelectric projects.

Ultimately at issue in this case is the essential role that Congress

provided for states in reviewing federal hydroelectric permit applications for

compliance with state water-quality standards. In the Clean Water Act,

Congress declared its policy to “recognize, preserve, and protect the primary

responsibilities and rights of States to prevent, reduce, and eliminate

pollution* * * .” 33 U.S.C. § 1251(b). Congress intended states to serve as the

“prime bulwark in the effort to abate water pollution.” Keating v. FERC, 927

F.2d 616, 622 (D.C. Cir. 1991), citing United States v. Puerto Rico, 721 F.2d

832, 838 (1st Cir 1983). In exercising that responsibility, states are authorized

to impose standards that are stricter than those provided under federal law.

33 U.S.C. § 1370.

A primary mechanism for exercising state water quality responsibility is

the certification requirement in Section 401 (a)(1) of the Clean Water Act.

Under that provision, FERC may not issue a license authorizing the

construction or operation of a hydroelectric project unless the state water-
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quality certifying agency has issued a water-quality certification for the project,

stating that the project will not violate state water-quality standards. Section

401 is a vital tool that allows Oregon to ensure compliance with state water

quality standards and any other appropriate requirement of Oregon law to

“restore and maintain the chemical, physical, and biological integrity” of the

waters of the State. PUD No. 1 of Jefferson Cnty. v. Washington Dep’t of

Ecology, 511 U.S. 700, 704, 114 S.Ct. 1900, 128 L.Ed.2d 716 (1994); see also

id. at 713-14 (1994) (state “may condition certification upon any limitations

necessary to ensure compliance with state water quality standards or any other

appropriate requirement of State law.”); 33 U.S.C. § 1341 (2); see also

generally, City of Klamath Falls v. EQC, 318 Or. 532, 870 P.2d 825 (1994)

(reviewing Oregon denial of Section 401 certification for hydroelectric project

based on temperature standards). Section 401 should be read to give effect to

the states’ fundamental role.

III. Oregon’s Section 401 certification authority as to the Klamath
Project has not been waived.

The Clean Water Act provides that the state certification requirement is

waived if the state fails to act within a reasonable period of time, not exceeding

one year. 33 U.S.C. § 1341(a)(1). That time limit protects the applicant from

investing in the project only to find that the state does not act on its request.

The Tribe contends that Oregon has waived its certification authority based on
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commitments in the KHSA, and PacifiCorp’s action in withdrawing and

resubmitting its certification request. FERC correctly found to the contrary.

Neither Oregon’s actions in joining the KHSA, nor PacifiCorp’s withdrawal

and resubmission has waived Oregon’s 401 certification authority as to the

Klamath Project. Moreover, the Tribe’s reading of the statute would eliminate

the ability of applicants to withdraw and resubmit Section 401 certification

applications, which is a current practice that allows applicants—along with

other interested entities—the opportunity to form settlements to resolve

complex issues involving hydroelectric facilities.

A. Oregon has not waived its Section 401 certification authority
through the KHSA.

Under the plain text of the Section 401, state certification authority is

only waived if the State “fails or refuses to act on a request for certification”

within the relevant time. Oregon has not done so by entering the KHSA.

The Tribe paints the KHSA as a “scheme” by which Oregon has

conspired to relinquish its rights to act on PacifiCorp’s water quality

certification application. The Tribe’s characterization of the KHSA is false. As

explained further below, in the KHSA, Oregon DEQ makes no promise

regarding the manner in which it will process PacifiCorp’s application. The

KHSA does not relinquish any of Oregon DEQ’s statutory rights or obligations.

Accordingly, contrary to the Tribe’s claim, Oregon DEQ has not “refused” to
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act. The KHSA leaves Oregon DEQ free to deny or approve a water quality

certification application.

Indeed, Oregon DEQ must retain that freedom, because Oregon law

precludes Oregon DEQ from waiving its Section 401 authority. Under Oregon

law, the director of Oregon DEQ is required to approve or deny certification

after notice that a federal agency is considering a permit or license application

related to a change to a previously certified hydroelectric project. Or. Rev. Stat.

468B.045; see also Or. Admin. R. 340-048-0042 (governing review of

applications and providing that any extension for Oregon DEQ to process the

application “may not exceed one year from the date the application is received);

Or. Rev. Stat. 468B.046(2) (authorizing Oregon DEQ to act in order to avoid

waiver under the provisions of the Clean Water Act).

To maintain consistency with Oregon DEQ’s statutory obligations, the

KHSA expressly provides: “Nothing in this Settlement is intended or shall be

construed to affect or limit the authority or obligation of any Party to fulfill its

constitutional, statutory, and regulatory responsibilities or comply with any

judicial decision.” JA 348. Because Oregon law requires Oregon DEQ to act

on applications in a timely manner, the KHSA by its terms cannot be construed

to prevent DEQ from doing so. The agreement further provides: “* * *Nothing

in this Settlement is intended or shall be construed to predetermine the outcome
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of any Regulatory Approval or other action by a Public Agency Party necessary

under Applicable Law in order to implement this Settlement.” JA 349. 7

Accordingly, in the agreement, Oregon DEQ expressly retained its authority to

act according to state statute, Or. Rev. Stat. 468B.045 and Or. Rev. Stat.

468B.046, and accompanying state rules. 8

Further, Oregon DEQ has not in fact failed to act timely on any

PacifiCorp application. This situation is therefore unlike that in Central

Vermont Public Service Commission, 113 FERC 61,167 (2005), in which the

state failed to act when the application remained pending for more than a year.

Nor does the KHSA provide for “infinite delay,” as the Tribe contends.

The KHSA is not indefinite. Rather it is terminable in the event authorizing

legislation is not enacted. JA 403.

7 Oregon DEQ is a “Public Agency Party” (JA 347, defining “Public
Agency Party” to include the agencies of each state).

8 Other KHSA provisions support the same reservation of authority,
e.g., Section 2.1.1, JA 351 (Each non-Federal Party shall support the proposal
and enactment of legislation materially consistent with Appendix E; provided
that nothing in this Settlement shall be deemed to limit the authority or
discretion of the federal or state Executive Branch consistent with Applicable
Law.); Section 2.1.4, JA 354 (Each Party shall cooperate in the implementation
of this Settlement. A Party shall not act in a manner that results in an action or
requirement that is inconsistent with the Settlement unless necessary to comply
with statutory, regulatory, or other legal responsibility.)(emphasis added).
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In sum, as a matter of fact, the terms of the agreement demonstrate that

the KHSA does not obligate Oregon DEQ in a manner that constitutes a waiver

of its Section 401 permitting authority. Nor has Oregon failed to timely act.

Oregon has not “refused” to timely act on a pending request for water quality

certification.

B. PacifiCorp’s actions have not waived Oregon’s Section 401
certification authority.

Nor can PacifiCorp’s actions waive Oregon DEQ’s authority. Under the

terms of the Clean Water Act, an applicant’s withdrawal and resubmission of its

application does not waive a certifying state’s authority to determine that

application’s compliance with state water-quality standards and any other

appropriate requirement of state law.

The relevant portion of the statute provides:

If the State * * *fails or refuses to act on a request for
certification, within a reasonable period of time (which shall not
exceed one year) after receipt of such request, the certification
requirements of this subsection shall be waived with respect to
such Federal application. * * *

33 U.S.C. § 1341 (a)(1).

A permit applicant’s choice to withdraw and resubmit an application does

not constitute a “failure” or “refusal” to act on the part of the state. As

explained below, neither the text of the Act nor its legislative history supports a
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conclusion that Congress intended that a state’s certification authority is waived

in such circumstances.

1. The text of the Clean Water Act authorizes withdrawal
and resubmission of a request for state water quality
certification.

The text of Section 401 provides that state certification is waived when

the state fails or refuses to act on a request for certification within the relevant

time after receipt of such request. The court must apply plain and unambiguous

statutory language according to its terms. E.g., Hardt v. Reliance Standard Life

Ins. Co., 560 U.S. 242, 251, 130 S. Ct. 2149, 176 L.Ed. 2d 998 (2010). By its

plain terms, the statute provides that any potential waiver is triggered by a

specific request from the applicant, and that potential waiver is measured based

on the state’s response to that specific request. The statutory text does not

justify an interpretation that waiver is determined by looking at any previous or

other request.

Moreover, as this court has stated, Congress placed the burden of

requesting state water quality certification on the license applicant. State of

North Carolina v. FERC, 112 F.3d 1175, 1184 (D.C. Cir. 1997). “Only after a

request has been made can a state waive its certification right, and then only by

refusing to respond to the request within a reasonable period of time.” Id.

Consequently, if the applicant withdraws its request for certification, the state
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cannot waive its right as to that request. As FERC correctly concluded here,

therefore, when PacifiCorp withdraws and resubmits its application, it has given

the state a new deadline. The certification authority is not waived unless the

state fails to act in a timely manner in relation to the new deadline.

Such withdrawal and resubmission is consistent with the text of the

Act. Nothing in the text of Section 401 prevents an applicant from submitting

more than one request for certification and nothing in the text sets any limit on

the number of requests that may be made.

Consistent with the text of Section 401, this court has refused to read

procedural requirements into the waiver provision of Section 401 that do not

appear there. This court’s decision in Alcoa Power Generating Inc. v. FERC,

643 F.3d 963 (D.C. Cir. 2011) illustrates. In that case the applicant contended

that the state had waived its certification authority by issuing its certification on

the final day of the one-year period. That certification included a bond

condition. The applicant argued that the in order to prevent waiver, the

certification had to be effective during the relevant period, not merely issued

during that time. According to the applicant, the condition prevented the

certification from being effective by the deadline, and therefore the state had

waived its certification authority. This court rejected the applicant’s

interpretation, stating: “To accept Alcoa Power’s interpretation would require
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adding terms to the statute that Congress has not included.” 643 F.3d at 974.

The Tribe’s interpretation here would similarly require this court to add a

requirement to Section 401 that Congress did not include, a prohibition on

withdrawal and resubmission, or a requirement that a state somehow count

previous certification requests in determining the deadline to respond. This

court should reject that interpretation.

2. The legislative history of the Clean Water Act
demonstrates that the time limit in Section 401 was
intended to protect the applicant from delay.

Not only does the text of Section 401 conflict with the Tribe’s

interpretation, but the legislative history of Section 401 does as well. The

legislative history of the Section 401 certification provision fails to support the

Tribe’s assertion that the section’s time limit applies even if an applicant

withdraws its application before a year has passed since the application was

submitted. Rather, as described below, that history demonstrates that when

Congress adopted a time limit for states to respond to a request for certification,

Congress was concerned with protecting the project applicant from delay.

The time limit was proposed as a response to industry concern about state

delay in responding to certification requests. See Airport Communities

Coalition v. Graves, 280 F. Supp.2d 1207, 1215 (W.D. Wash. 2003)

(describing the amendment as a “response to industry concern.”). It was first
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proposed by amendment in the House, HR 4148, Cong Rec 9264, April 16,

1969. As Representative Edmundson explained,

The Federal agency must also set a reasonable time within
which the State must act, either to grant or to deny, the
certification.

Now it does not have any particular pressure to compel
certification but it is put in the position with this amendment to do
away with dalliance or unreasonable delay and to require a ‘yes’ or
‘no’ and certification by States that are considered to be adversely
affected.

The amendment would address the concern that a state water pollution

control authority would “simply sit on its hands and do nothing,” which

could “kill a proposed project.” Id. at 9265.9

The conference substitute included a similar explanation for the

addition of the waiver provision. The Conference Report provided:

* * * In order to insure that sheer inactivity by the State,
interstate agency, or Secretary, as the case may be, will not
frustrate the Federal application, a requirement, similar to that
contained in the House bill is contained in the conference
substitute that if within a reasonable period, which cannot exceed

9 Another related House amendment demonstrates that Congress
was concerned with the interest of project applicants. The same House
amendments did away with the original bill’s “dual certification” requirement
for nuclear power plants. That requirement was deleted out of concern for the
“possible and undue and severe burden that might arise from potential time
delays.” Representative Edmundson felt that the amendments went some way
toward protecting an applicant who has “invested vast sums” in the facility. Id.
at 9264.
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one year, after it has received a request to certify, the
State, interstate agency, or Secretary, as the case may be, fails or
refuses to act on the request for certification, then the certification
requirement is waived* * * .

Conf. Report No. 91-940, 91st Cong., 2d Sess. (1970)(reprinted in U.S.
Code Cong. & Ad. News, 2712, 2741.

While, to be sure, the legislative history indicates that Congress

was concerned with “frustrating the Federal application” by state delay or

inactivity, that history provides no indication that Congress was troubled

by the prospect of an applicant’s voluntary choice to withdraw its

application from a state’s review process and resubmit it at its discretion.

In such an event, the application is not “frustrated” by any state delay or

inaction; rather, it is the applicant who has chosen to withdraw and

resubmit its application.

In fact, the situation presented here is a far cry from “dalliance” or “sheer

inactivity.” Oregon, along with the many other parties, is not “sitting on its

hands,” but is actively pursuing actions called for to implement the terms of the

KHSA, implementation that would ultimately make review of PacifiCorp’s

application unnecessary.
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3. The construction urged by the Tribe would unreasonably
limit flexibility that allows for adequate state water
quality review and settlement.

A one-year time period for review can be unrealistic in the case of

complex hydroelectric projects in particular. Given the complexity of many of

today’s hydroelectric facilities and the applicable regulatory framework, there

are a variety of reasons why an applicant may have a practical need to submit a

new application and start the review process anew.

First, the review alone can require time-consuming gathering of data,

depending on the size, location and complexity of the particular project.

Additional time allows applicants to develop and implement, and states to

consider, studies necessary to fully determine the potential impacts of complex

applications. For instance, in order to review a certification request, a state

water quality agency like Oregon DEQ might want to conduct water quality

sampling and monitoring. And to do so in a meaningful way, for instance, that

agency could want to gather data during the summer when conditions present

the greatest challenge to water quality. Or an applicant may explore

significantly varying strategies, involving varying review by state agencies, in

order to find a satisfactory solution.

In addition, consequently, a year may not prove sufficient to allow the

applicant and other interested parties to reach a settlement by determining what
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measures are adequate to provide reasonable assurances of compliance with

water quality standards and other appropriate requirements of state law, while

still allowing time for a state to adequately review those proposed measures.

And the settlement parties’ ability to develop effective means of mitigating or

preventing water quality impacts would be unduly hampered without

opportunity to coordinate, consult, or negotiate to reach an adequate resolution.

Indeed, FERC encourages such settlements, recognizing that “hydroelectric

licensing proceedings * * * are multi-faceted and complex,” involving “the

balancing of many public interest factors, as well as consideration of the views

of all interested groups and individuals.” See Policy Statement on Hydropower

Licensing Settlements 116 FERC ¶61,270 (Sept. 21, 2006). 10 Flexible time

frames are helpful to give interested parties the ability to reach settlements that

ultimately promote efficiency and the public interest. The ability for an

applicant to choose to withdraw and resubmit its application is a tool that

provides that flexibility.

In short, an applicant’s choice to withdraw and resubmit an application

can promote adequate water quality review as well as settlement of disputes

related to license applications. It would not serve the public interest for a state

10 The policy statement is available at http://www.ferc.gov/whats-
new/comm-meet/092106/H-1.pdf.
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agency to be forced to deny a request for a 401 certification within a one-year

period for a project that could ultimately be certified. It would not serve the

public interest for a state agency to do so simply to avoid a determination that it

had waived its certification authority by accepting a withdrawal or resubmission

by the applicant.

CONCLUSION

This court should dismiss the petition for review as to Issue 1 for failure

to join Oregon and California as indispensable parties. In the alternative, this

court should affirm FERC’s order. FERC correctly concluded that Oregon

DEQ did not waive its Section 401 authority and that the Clean Water Act does

not prohibit PacifiCorp from withdrawing and resubmitting its application.
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