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i 

CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES 

Corporate Disclaimer.  The Hoopa Valley Tribe is a federally recognized 

Indian tribe.  It has issued no shares of stock to the public and has no parent 

company, subsidiary or affiliate that has done so. 

Parties and Amici.  Petitioner is the Hoopa Valley Tribe.  Respondent is the 

Federal Energy Regulatory Commission.  The licensee, PacifiCorp, has intervened. 

American Rivers, California Trout, Klamath Water Users Association, Trout 

Unlimited, Upper Klamath Water Users Association, and the County of Siskiyou, 

California have also intervened. 

Rulings Under Review 

1. FERC Order Denying Hoopa Valley Tribe’s Petition for Declaratory 

Order, 147 FERC ¶ 61,216 (June 19, 2014), FERC Docket P-2082-058.  See Joint 

Appendix (JA) 798. 1 

2. FERC Order Denying Hoopa Valley Tribe’s Request For Rehearing, 

149 FERC ¶ 61,038 (October 16, 2014), FERC Docket P-2082-061.  See JA-850. 

Related Cases.  On two previous occasions, this Court has reviewed orders 

of the Federal Energy Regulatory Commission relating to the pending re-licensing 

of the Klamath Hydroelectric Project.  Those two prior cases are Klamath Water 

Users Ass’n v. FERC, 534 F.3d 735 (D.C. Cir. 2008) (Case No. 06-1212) and 
                                                 
 1 References to pages in the Joint Appendix are cited as “JA-___” in this 
brief. 
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ii 

Hoopa Valley Tribe v. FERC, 629 F.3d 209 (D.C. Cir. 2010) (Case No. 09-1134).  

The Hoopa Valley Tribe intervened in Case No. 06-1212 and was the petitioner in 

Case No. 09-1134.  

Dated this 25th day of September, 2015 

/s/ Thomas P. Schlosser  
Thomas P. Schlosser 
Morisset, Schlosser, Jozwiak & Somerville 
Counsel for Petitioner Hoopa Valley Tribe 
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I. STATEMENT OF JURISDICTION 

On June 19, 2014, the Federal Energy Regulatory Commission (“FERC”) 

issued an Order Denying the Hoopa Valley Tribe’s Petition for Declaratory Order.  

JA-798.  FERC had jurisdiction under the Federal Power Act, 16 U.S.C. § 791, et 

seq and Section 401 of the Clean Water Act, 33 U.S.C. § 1341.  The Tribe 

requested rehearing under 16 U.S.C. § 825l on July 18, 2014, which FERC denied 

on October 16, 2014.  JA-850.  The Tribe petitioned this Court for review on 

December 9, 2014.  JA-859.  This Court has jurisdiction under 16 U.S.C. § 825l(b). 

II. STATEMENT OF THE ISSUES 

 1. Whether the States of California and Oregon have waived their water 

quality certification authority under Section 401 of the Clean Water Act, 33 U.S.C. 

§ 1341, as related to the re-licensing of the Klamath Hydroelectric Project? 

2. Whether FERC erred by refusing to dismiss PacifiCorp’s application 

to re-license the Klamath Hydroelectric Project for lack of diligent prosecution? 

3. Whether FERC’s failure to act in the underlying re-licensing 

proceeding violates FERC’s statutory duties under the Federal Power Act to 

regulate the use of navigable waters for hydropower purposes? 

III. PERTINENT STATUTES AND REGULATIONS 

 Cited statutes and regulations are reproduced in the separately bound 

addendum filed herewith. 
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IV. STATEMENT OF THE CASE 

A. Statement of Relevant Facts 

1.  The Klamath Hydroelectric Project Continues Operating on a 
Long-Expired License. 

 
In 1954, the Federal Power Commission (now FERC) issued a fifty-year 

license for operation of the Klamath Hydroelectric Project (“Project”).  JA-798.   

The Project consists of eight dams and related hydropower developments that span 

approximately 64 river miles on the Klamath River within northern California and 

southern Oregon.  JA-139.  The Project is upstream from the Hoopa Valley Indian 

Reservation.  Numerous environmental impacts relating to the Project are 

identified in FERC’s environmental analysis, including blockage of access to 

hundreds of miles of salmon habitat and water quality impairment.  JA-197-215.   

Following license issuance, FERC changed the effective date of the fifty-

year license to March 1, 1956.  JA-805.  The license, currently held by PacifiCorp, 

expired on March 1, 2006.  JA-139.  Since the license expired over nine years ago, 

PacifiCorp has continued to operate the Project under the authority of annual 

licenses issued by FERC that incorporate the same terms and conditions of the 

1954 license.  JA-850; 16 U.S.C. § 808(a)(1).  Until FERC acts to either grant a 

new license (which would require compliance with current laws) or deny 

PacifiCorp’s pending re-license application (filed in 2004), PacifiCorp will 
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continue operating under annual licenses without being subject to requirements of 

federal resource protection laws passed since 1954.  Id. 

2.  Except for Water Quality Certification Under Section 401 of 
the Clean Water Act, the Project Is Ready For Re-Licensing by 
FERC - All Other Steps of the Re-Licensing Proceeding Were 
Complete As of November 2007.  

 
 On February 25, 2004, PacifiCorp filed an application with FERC for a new 

license for the Project.  JA-139.  In December 2005, FERC issued notice that the 

re-licensing application was ready for environmental analysis.  JA-161.  In 

response to the re-licensing application, the Departments of Interior and Commerce 

filed mandatory conditions and prescriptions for inclusion in the Project license 

under the authority of Sections 4(e) and 18 of the Federal Power Act (“FPA”).  JA-

141-142.  16 U.S.C. § 797(e); 16 U.S.C. § 811.  Those conditions require 

provisions for minimum flow and fish passage, among others, that would provide 

substantial mitigation to the imperiled resources of the Klamath River.  Id.   

 PacifiCorp unsuccessfully challenged the conditions in a trial-type 

evidentiary hearing pursuant to the Energy Policy Act of 2005, Public Law 109-58, 

§ 241.  JA-18-111.  In September 2006, after reviewing extensive testimony from 

federal, tribal, state, and non-governmental entities, Administrative Law Judge 

Parlen McKenna dismissed PacifiCorp’s challenges, finding that the Section 4(e) 

and Section 18 conditions were necessary for the protection of affected fish and 

water resources.  Id.  In early 2007, the Departments of Interior and Commerce 
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filed their final Section 4(e) and 18 prescriptions, which must be included in any 

new license issued by FERC for operation of the Project under the FPA.  JA-112-

125.  16 U.S.C. § 797(e); 16 U.S.C. § 811.  Other governments and resource 

agencies, including the Hoopa Valley Tribe, submitted recommended conditions 

pursuant to Sections 10(a) and 10(j) of the FPA.  JA-161-162.  16 U.S.C. § 803(a), 

(j).  More than eight years later, PacifiCorp continues to operate the Project on its 

expired license without any of these conditions or prescriptions in effect.2 

 FERC completed environmental analysis for the Project re-licensing and 

published its Final Environmental Impact Statement (FEIS) nearly eight years ago, 

on November 16, 2007.  JA-128.  FERC found that the Project causes significant 

impacts on the Klamath River environment and that placing environmental terms 

and conditions in the new license would “enhance water quality, help restore 

anadromous fish to historical habitat, protect fish and terrestrial resources, improve 

public use of recreational facilities and resources, and maintain and protect historic 

and archaeological resources within the area affected by project operations.”  JA-

244.  The FEIS recommends numerous terms and conditions to protect the 

environment from Project-related impacts.  Id.; JA-163-173; JA-324-325. 

                                                 
2 In February 2007, following Interior’s release of its final Section 4(e) 

conditions, the Tribe moved FERC to impose some of those mandatory conditions 
as interim protective measures during the delay in re-licensing.  FERC denied the 
Tribe’s motion for interim conditions, which led to this Court’s decision in Hoopa 
Valley Tribe v. FERC, 629 F.3d 209 (D.C. Cir. 2010).   
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 As of November 16, 2007, FERC and the federal agencies with authority 

under the FPA had completed all steps necessary to re-license the Project with 

environmentally protective conditions, including mandatory conditions under FPA 

Sections 4(e) and 18.  JA-800.  Eight years later, no new license has been issued 

and the Project continues operating without being subject to protective terms and 

conditions that would be required in a new license under federal law.  Id.  The 

reason for the delay in license issuance is an unlawful agreement between the 

licensee PacifiCorp and each of the States of California and Oregon, which has put 

the water quality certification process and thus the entire re-licensing proceeding in 

perpetual abeyance and has purportedly stripped FERC of its jurisdiction to protect 

the public resources of the Klamath River from the harmful effects of the Project.  

JA-336, 383. 

3.  PacifiCorp and the States Have Agreed To Put the Section 401 
Certification In Perpetual Abeyance, Thwarting FERC 
Jurisdiction And Conclusion of the Re-Licensing Proceeding. 

 
In 2008, PacifiCorp and the States of California and Oregon executed an 

“Agreement in Principle” providing that Oregon and California agencies would not 

impose “significant costs” on PacifiCorp relating to water quality certification 

studies during negotiation of the Klamath Hydroelectric Settlement Agreement 

(“KHSA”).  JA-288.  This provision effectively halted Section 401 certification 

proceedings pending in the States as well as the FERC re-licensing. Id.; JA-324-25.   

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 15 of 71



6 

In February 2010, PacifiCorp and other parties completed negotiations and 

executed the KHSA, in which the parties agreed to put the Section 401 certification 

process in perpetual abeyance.  JA-383.   The KHSA (without FERC approval) 

suspends the FERC re-licensing process until at least 2020 (the year in which the 

KHSA, Section 7.3, provides that Project decommissioning could commence if all 

the numerous contingencies are satisfied).  JA-388; 360-364.  Thus, the KHSA 

permits PacifiCorp at least fourteen additional years of Project operation (with 

associated environmental impacts) beyond March 1, 2006, the date that its federal 

license to operate the Project expired.  JA-139.   If the KHSA fails or terminates 

(which is likely), the process will return to FERC for additional (but significantly 

delayed) re-licensing proceedings in which PacifiCorp could continue to operate its 

Project under its 1954 license pending final completion of re-licensing by FERC.  

JA-557. 

Despite its label as a re-licensing “settlement agreement,” FERC has not 

approved the KHSA, nor has it initiated any proceedings, solicited any public 

comment, or taken any action whatsoever on the KHSA.  JA-853.  PacifiCorp filed 

the executed KHSA with FERC in 2010, but PacifiCorp expressly requested that 

FERC take no action.  JA-334.  FERC has made no assessment or determination 

that the KHSA is in the public interest or consistent with the FPA.  JA-853.   
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The KHSA does not require removal of any Project dams, but instead 

establishes a contingent planning process that could potentially lead to 

commencement of Project decommissioning in 2020.  JA-388; 360-364.  The 

potential commencement of decommissioning in 2020 is highly speculative, 

because it is subject to achievement of contingent events that include: (a) 

enactment of comprehensive federal legislation, which would require approval of 

significant federal funding obligations; (b) California voter approval of a $250 

million bond; (c) an affirmative determination by the Secretary of the Interior that 

dam removal is in the public interest; and (d) separate concurrences by each 

Governor of the States of Oregon and California that dam removal is in the public 

interest.  JA-360-364.  If any of these events fail to occur, decommissioning and 

dam removal will not occur under the KHSA.  JA-388; 360-364.   

Now approaching six years after execution of the KHSA, none of the 

required contingencies have occurred.  No federal legislation supporting the KHSA 

has been passed.  JA-851.  Action on the required California bond package has 

been repeatedly deferred.  JA-809.  The Secretarial Determination has not been 

issued, despite the agreed-upon target of March 31, 2012 in Section 3.3.4 of the 

KHSA and the Department of the Interior has changed leadership since signing the 

KHSA.  JA-361.  Concurrence of the Governors of the States of Oregon and 
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California (a purely discretionary political decision) is not guaranteed as both 

Governors that signed the KHSA are no longer in office.  JA-363, JA-409.  

All the established deadlines for action in the KHSA have passed with not 

one contingency satisfied and the KHSA is now expressly terminable.  JA-403.  It 

is very unlikely (at least highly speculative) that the KHSA’s necessary 

contingencies for dam removal will occur.  FERC acknowledged “there is no 

apparent prospect of the federal legislation called for by the [KHSA] being passed 

or of the necessary actions by the Secretary of the Interior taking place.”  JA-801.  

Under the KHSA, the only certainty is continued delay in re-licensing, continued 

operation of the Project by PacifiCorp on the terms of its long-expired license, and 

continued harm to Klamath River resources.  Yet, FERC continues to fail to act. 

4.  PacifiCorp and the States Have Agreed to Implement the 
KHSA Through A Purely Technical Exercise of Withdrawal 
and Resubmission of Certification Applications Designed to 
Thwart FERC Jurisdiction and Prevent Re-Licensing of the 
Klamath Project. 

  
 PacifiCorp applied for water quality certification from the California State 

Water Resources Control Board (SWRCB) on March 29, 2006. JA-15.  PacifiCorp 

withdrew and resubmitted its application to SWRCB on February 28, 2007 (JA-

126), again on February 22, 2008, and again in 2009, 2010, 2011, 2012, 2013, and 

2014.  JA-326-330, 506-507, 524-525, 623-625, 794-795.  PacifiCorp engaged in 

the same practice of withdrawing and re-submitting its applications for water 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 18 of 71



9 

quality certification with the Oregon Department of Environmental Quality 

(ODEQ) during this same time period.  JA-331-333, 528-530, 637-640, 789-793.   

 PacifiCorp does not want the States to process its certification applications, 

nor do the States intend to.  JA-383, 498, 499-502, 522-23.  The withdrawals and 

re-submissions are a contractually-mandated charade designed to preclude FERC 

jurisdiction by continually re-starting the one year maximum timeframe for 

certification provided in Section 401 of the Clean Water Act (CWA).  Id.  Section 

6.5 of the KHSA calls for abeyance of water quality certification proceedings and 

includes PacifiCorp’s agreement to “withdraw and re-file its applications for 

Section 401 certifications as necessary to avoid the certifications being deemed 

waived under the CWA.”  JA-383.  Through their agreement and implementation 

of this exercise of withdrawal and re-submission, PacifiCorp and the States are 

purposefully acting to thwart FERC jurisdiction and are preventing FERC from 

issuing a new license with conditions required by federal law that are necessary to 

protect the Klamath River.  Id.; JA-526. 

 ODEQ and the State of Oregon are KHSA signatories.  JA-409-410.  After 

the KHSA became effective in 2010, ODEQ agreed to PacifiCorp’s request of 

holding Oregon’s Section 401 certification proceeding in “abeyance.”  JA-498.  In 

a March 29, 2010 letter to PacifiCorp, ODEQ confirmed it would accept 
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PacifiCorp’s request to not process its future water quality certification 

applications: 

 On March 22, 2010, [ODEQ] received a request from [PacifiCorp] to 
hold in abeyance further review of the application for water quality 
certification under Section 401 of the Clean Water Act for PacifiCorp 
Energy’s Klamath Hydroelectric Project . . . . In accordance with 
Section 6.5 of the KHSA, ODEQ will hold in abeyance further 
processing of Klamath Hydroelectric Project Section 401 applications 
submitted prior to a Secretarial Determination . . . . During the period 
prior to a Secretarial Determination, PacifiCorp will withdraw and 
resubmit its application to ODEQ for water quality certification, as 
necessary to avoid waiver under the Clean Water Act. 

  
JA-498 (emphasis added).   
 
 California’s Governor Arnold Schwarzenegger signed the KHSA on behalf 

of California’s Natural Resources Agency.  JA-409.  On May 18, 2010, pursuant to 

a request made under the KHSA, the California SWRCB passed Resolution No. 

2010-0024, entitled “Request for Abeyance in Processing the Water Quality 

Certification Application of the Klamath Hydroelectric Project.”  JA-499-502.  

SWRCB resolved to:  “hold in abeyance PacifiCorp’s application for water quality 

certification for the Klamath Hydroelectric Project until removal of the California 

mainstem facilities of the Project . . . .”  JA-501.  SWRCB stated it would resume 

“processing” the certification application if federal legislation implementing the 

KHSA is not introduced by June 18, 2010 or if the Secretarial Determination does 

not occur by April 30, 2012.  JA-501.  Neither of these conditions occurred. 
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 As the deadlines passed, instead of processing the certification application, 

SWRCB changed the target dates and continued to abstain from its certification 

duties under the CWA.  JA-508-509.  On October 5, 2010, SWRCB passed 

Resolution No. 2010-0049, entitled “Regarding Further Abeyance in Processing 

the Section 401 Water Quality Certification of the Klamath Hydroelectric Project.”  

Id.  The SWRCB declared that:  “PacifiCorp and [the Klamath Water Users 

Association] request that the federal legislation requirement in Resolution 2010-

0024 be struck.”  JA-508.  SWRCB acceded to PacifiCorp’s request, resolving 

that:  “The State Water Board will change Resolution 2010-0024 . . . to a deadline 

for enactment of legislation, rather than introduction of legislation, and change the 

date from June 18, 2010 to May 17, 2011 (one year after the timeline anticipated in 

the KHSA).”  JA-509. No legislation was passed or introduced by May 17, 2011, 

yet this failure did not change SWRCB’s course of action and it continued to not 

act on PacifiCorp’s certification request.  JA-522-523.   

 On June 21, 2011, PacifiCorp asked SWRCB “to remove the requirement [in 

Resolution 2010-0024] that federal legislation be enacted by a date certain since 

federal legislation is not likely to be enacted before August 15, 2011 (90 days after 

May 17, 2011).”  JA-522.  On August 16, 2011, in Resolution 2011-0038, SWRCB 

agreed to PacifiCorp’s request, deleting the requirement for enactment of 

legislation as a prerequisite for maintaining the abeyance.  JA-523.  However, 
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enactment of federal legislation remains a prerequisite in the KHSA for Project 

decommissioning.  JA-361-362, 388.  The SWRCB resolution retained the 

requirement for completion of the Secretarial Determination by April 30, 2012.  

JA-523.  That deadline passed as well, yet SWRCB still refused and failed to act 

on the Section 401 application.  JA-627-28.  On July 17, 2012, SWRCB adopted a 

new resolution that replaced the prior resolutions and placed PacifiCorp’s 

certification request in abeyance until June 30, 2013.  JA-628. 

 The formal SWRCB water quality certification abeyance ended on June 30, 

2013 without any action to formally extend it, yet the withdrawal and re-

submission of certification applications continues unabated per the KHSA.  JA-

794-797.  SWRCB accepted PacifiCorp’s withdrawal and re-submittal of its water 

quality certification applications in December 2013.  Id.  To this day, the scheme 

of withdrawal and re-submission continues under KHSA Section 6.5.  JA-383.  

PacifiCorp has also continued to withdraw and re-submit its applications in Oregon 

pursuant to its agreement with ODEQ.  JA-331-333, 528-530, 637-640, 789-793. 

 PacifiCorp does not want the States to process its application and the States 

do not intend to; in fact, the States have expressly agreed not to.  JA-383, 498, 499-

502, 522-523, 628.  As a result of the execution and implementation of the 

agreements between PacifiCorp and the States, and FERC’s erroneous failure to 

find such actions unlawful under federal law, PacifiCorp continues to operate the 
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Project under terms of an expired license from 1954 and Klamath River resources 

continue to suffer impact.  JA-800. 

B. Procedural History 

On May 25, 2012, the Tribe, a party-intervenor in the re-licensing 

proceeding for the Project, petitioned FERC for a declaratory order that the States 

of Oregon and California had waived their water quality certification authority 

under Section 401 of the CWA by failing and/or refusing to act on a request for 

certification within a reasonable period of time (which shall not exceed one year) 

after receipt of such request.  JA-534-554.  33 U.S.C. § 1341(a)(1).  The Tribe 

alternatively asked FERC for an order dismissing PacifiCorp’s application to re-

license the Project on grounds that PacifiCorp has failed to diligently pursue re-

licensing.  Id.  Throughout its petition, the Tribe argued that FERC has a statutory 

obligation to regulate hydropower development on navigable waters and that 

FERC’s failure to take action to conclude this proceeding by either issuing a 

license or denying the re-license application is an abdication of its statutory duties 

under the FPA and is contrary to the public interest that the FPA protects.  Id.   

On June 25, 2012, PacifiCorp, SWRCB, ODEQ, American Rivers, 

California Trout, Trout Unlimited, Klamath Water Users Association, and other 

parties to the underlying re-licensing proceeding jointly appeared to file an Answer 

in Opposition to the Tribe’s Petition for Declaratory Order.  JA-556.   
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On June 19, 2014, FERC denied the Tribe’s petition.  JA-798.   While 

agreeing that “the circumstances of this case are far from ideal,” that “infinite 

delays in licensing proceedings are [contrary to] the public interest,” and that 

“PacifiCorp has been complicit . . . in agreeing to delay water quality 

certification,” FERC declined to dismiss PacifiCorp’s re-licensing application for 

lack of diligent prosecution.  JA-800-802.  Regarding the Tribe’s alternative 

argument that the States waived their certification authority by failing and/or 

refusing to act on the certification requests, FERC failed to address the merits of 

whether waiver had occurred.  JA-802-803.  FERC summarily dismissed the 

petition on the sole grounds that FERC “[saw] little to be gained from finding that 

the states have waived certification and then issuing a license.”  JA-802.   

On July 18, 2014, the Tribe requested rehearing.  JA-804.  On October 16, 

2014, FERC denied rehearing.  JA-850.  Regarding the water quality certification 

waiver issue, FERC “agree[d] with the Tribe that continued delays in completing 

the water quality certification are inconsistent with Congress’ intent . . . and further 

agree[d] that, in licensing proceedings before it, [FERC] has the obligation to 

determine whether a state has complied with the procedures required by the Clean 

Water Act, including whether a state has waived certification.”  JA-855.  FERC 

added: 

We continue to be concerned that states and licensees that engage in 
repeated withdrawal and refiling of applications for water quality 
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certification are acting, in many cases, contrary to the public interest by 
delaying the issuance of new licenses that better meet current-day conditions 
than those issued many decades ago, and that these entities are clearly 
violating the spirit of the Clean Water Act by failing to provide reasonably 
expeditious state decisions; however, notwithstanding that concern, we do 
not conclude that they have violated the letter of that statute.  
 

JA-856.  FERC concluded:  “As we have explained, it is the Clean Water Act that 

prescribes when a state agency has waived certification; it is not an exercise of 

discretion vested in the Commission.  If our interpretation of the statute is 

incorrect, that would be for the courts to determine.”  JA-857.   

C. Rulings Presented for Review 

The Tribe seeks review of FERC’s Order Denying Hoopa Valley Tribe’s 

Petition for Declaratory Order, 147 FERC ¶ 61,216 (June 19, 2014) (JA-798) and  

Order Denying Hoopa Valley Tribe’s Request For Rehearing, 149 FERC ¶ 61,038 

(October 16, 2014).  JA-850.   

V. SUMMARY OF ARGUMENT 

 This case presents significant questions of federal law that affect the public 

interest in protection of the nation’s navigable waters from adverse impacts of 

hydropower development.  The case also addresses the authority and duty of FERC 

to regulate hydropower development on navigable waters and ensure that federal 

projects comply with current federal environmental laws upon re-licensing. 

 Pursuant to the Federal Power Act, 16 U.S.C. § 791 et seq., FERC is vested 

with authority to regulate licensing, conditioning, and development of hydropower 
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projects on navigable waters.  16 U.S.C. § 797(e); 16 U.S.C. § 803.  Pursuant to 

Section 401 of the Clean Water Act, states are delegated federal authority to certify 

that a federal license will comply with state water quality standards.  33 U.S.C. 

§ 1341(a)(1).  No license may be issued until the State issues a certification or 

waives its delegated authority, but federal law requires the State to “act on a 

certification request within a reasonable period of time (which shall not exceed one 

year).”  Id.; Alcoa Power Generating, Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 

2011) (“the purpose of the waiver provision is to prevent a State from indefinitely 

delaying a federal licensing proceeding by failing to issue a timely water quality 

certification under Section 401”).  If the State fails or refuses to act within a 

reasonable period of time (which may not exceed one year), the State’s authority is 

waived and FERC may proceed to issue a license under appropriate terms and 

conditions.  Id.; 33 U.S.C. § 1341(a)(1); 16 U.S.C. § 797(e); 16 U.S.C. § 803. 

 The Klamath Project license was issued in 1954 and expired in 2006.  Since 

the license expired over nine years ago, PacifiCorp has continued to operate the 

Project under terms and conditions of its 1950’s era license without being subject 

to requirements of current federal law.  City of Tacoma v. FERC, 460 F.3d 53, 

73-74 (D.C. Cir. 2006) (“major changes” will occur at federal projects upon re-

licensing due to modern federal environmental laws).  FERC completed its 

environmental review in 2007 and is ready to issue a new license with 
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environmentally beneficial conditions.  The only obstacle to license issuance is the 

perpetual delay in water quality certification resulting from the KHSA. 

 Despite PacifiCorp’s filing of certification requests each year since 2006, no 

water quality certification is being processed by the States of California and 

Oregon.  Each State has affirmatively committed to PacifiCorp that it will not 

process or review PacifiCorp’s applications for certification.  Meanwhile, 

PacifiCorp has agreed to withdraw and re-apply to each of the States for 

certification in twelve-month increments.  The purpose of this scheme is to avoid a 

finding of waiver under Section 401 and to indefinitely preclude issuance of a 

federal license under the FPA that would impose new conditions on PacifiCorp. 

 On May 25, 2012, the Tribe petitioned FERC to rule that the States’ 

affirmative refusal and failure to issue a certification, which allows the licensee to 

indefinitely delay the federal licensing process, violates Section 401 of the CWA 

and undermines federal authority to license and regulate hydropower projects.  

Whether a State has waived certification under the Clean Water Act is a federal 

question within FERC’s jurisdiction.  JA-855.  FERC agreed that the actions of the 

licensee and the States were “clearly violating the spirit of the Clean Water Act.” 

JA-856.  Yet, FERC denied the Tribe’s petition, finding the withdrawal and re-

submittal of certification applications did not violate the “letter of [the Clean Water 

Act].”  Id.  The Tribe seeks review of FERC’s interpretation of federal law. 
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 FERC’s interpretation of the Clean Water Act and its application here is 

erroneous.  The States, through their affirmative agreements with PacifiCorp and 

their conduct, have “refused to act” on water quality certification requests, which 

results in waiver under Section 401.  FERC also erred by concluding that it lacks 

authority to declare a waiver until one full year has passed from the date of a 

certification request.  Section 401 does not guarantee a State one full year to act on 

every certification request; rather, it only grants the State “a reasonable period of 

time (which shall not exceed one year).”  33 U.S.C. 1341(a)(1).  EPA, the federal 

agency charged with implementation of the Clean Water Act, interprets the 

“reasonable period of time” to be generally six months.  40 C.F.R. § 121.16.  

FERC has authority and a duty to declare a waiver where it is clear that the States 

have no intention to act on PacifiCorp’s requests for water quality certification for 

the Project.   

 This case presents issues of national interest ranging beyond the Klamath 

River.  If FERC’s interpretation of the Clean Water Act is affirmed here, 

PacifiCorp has found a way (with the consent of willing state officials) to strip 

FERC of its re-licensing authority under the FPA and to permit continued 

operation of its Project without new terms and conditions required by federal law, 

potentially forever.  The facts presented here, where a licensee and state certifying 

agency agree to repeated withdrawal and re-submission of Section 401 applications 
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despite the lack of intent to process such applications or obtain certification could 

allow a licensee to continue operating indefinitely on an expired license without 

having to comply with current federal laws.  At minimum, the KHSA allows 

PacifiCorp fourteen additional years of Project operation on the terms of its 

expired license from 1954.  Absent a declaration of illegality by this Court, the 

protective provisions of the FPA and the licensing authority of FERC are at risk of 

nullification in re-licensing proceedings nationwide.  The Tribe seeks review of 

FERC’s order and a ruling that the actions of PacifiCorp and the States are illegal 

and result in waiver of the States’ certification authority under Section 401.    

 The Tribe also seeks review of FERC’s denial of the Tribe’s alternative 

request that FERC dismiss PacifiCorp’s re-licensing application for lack of diligent 

prosecution.  PacifiCorp has made it clear that it does not intend to obtain a new 

license and it has entered into a contract expressly designed to preclude FERC 

action on its re-licensing application.  FERC has authority and in this case a duty to 

dismiss the license application.  FERC’s analysis of the Tribe’s petition for 

dismissal of the license application was arbitrary and capricious and FERC 

improperly relied on speculation – not substantial evidence required by the FPA. 

 Congress vested FERC with the duty and authority to regulate hydropower 

development on public waters.  By failing to act in this case, either by declaring a 

waiver of Section 401 certification and issuing a new license, or by dismissing the 
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re-license application for lack of diligent prosecution, FERC has abdicated its 

statutory responsibility under the FPA.  The status quo, which simply permits 

continued Project operation on terms of a long-expired and outdated license, is not 

in the public interest nor consistent with the FPA or CWA.  FERC has a duty to 

assert its jurisdiction over this Project and bring the re-licensing to conclusion. 

VI. STANDING OF PETITIONER3 

 The FPA provides that “any party to a proceeding under this chapter 

aggrieved by an order issued by the Commission may obtain [judicial] review . . . 

.”  16 U.S.C. 825l.  A party is “aggrieved” under the FPA if it satisfies the 

traditional constitutional and prudential requirements for standing.  Louisiana 

Energy and Power Auth. v. FERC, 141 F.3d 364, 366 (D.C. Cir. 1998); Federal 

Election Comm’n v. Akins, 524 U.S. 11, 17 (1998) (associating “the word 

‘aggrieved’ with a congressional intent to cast the standing net broadly”). 

 The Klamath River flows through the Hoopa Valley Reservation.  

Parravano v. Babbitt, 70 F.3d 539, 542 (9th Cir. 1995).  The United States set aside 

the Reservation within the Klamath River Basin as a homeland for the Hoopa 

people due in part to the importance of fish to the Tribe.  Parravano, 70 F.3d at 

542.  The Tribe has a sovereign, legal, economic, subsistence, and cultural interest 

in the Klamath River and its resources.  Parravano, 70 F.3d at 542 (describing 

                                                 
3 Facts supporting standing are taken from the Declaration of Ryan Jackson 

found in the separately bound Addendum filed with this brief. 
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importance of Klamath River and its fishery resources to the Tribe); Hoopa Valley 

Tribe v. FERC, 629 F.3d 209 (D.C. Cir. 2010) (noting that Klamath River flows 

through the Tribe’s lands and Hoopa members rely on fish in the Klamath River).   

 The Tribe holds federally-recognized reserved fishing rights in the Klamath 

River, and a federal reserved water right to support the Klamath fishery.  

Parravano, 70 F.3d at 545-547; United States v. Adair, 723 F.2d 1394, 1411 

(1984).  The Tribe has relied upon the fishery resources of the Klamath River for 

generations and tribal subsistence, culture, and economy is dependent upon 

continued health of the fishery.  Parravano, 70 F.3d at 542.  Adverse impacts to 

the Klamath River and its fishery resource that result from the Project’s upstream 

operations directly impair and injure the Tribe and its sovereign, legal, economic, 

and cultural interests.  Scenic Hudson Pres. Conference v. Federal Power 

Commission, 354 F.2d 608 (2d. Cir. 1965) (affirming standing under FPA to 

challenge license conditions where petitioners demonstrated a special interest in 

preserving the aesthetic, conservational, and recreational aspects of area).  The 

Tribe’s interests fall within the zone of interests protected by the FPA.  16 U.S.C. 

§ 803(a), (j) (protecting fish and wildlife). 

 The Tribe has suffered and is suffering injury by the continuing damage to 

water and fishery resources of the Klamath River that result from PacifiCorp’s 

Project operations under terms of its long-expired license.  FERC, in its FEIS, has 
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documented significant Project-related impacts to the Klamath River and its 

fishery resources.  JA-190-244.  The FEIS also documents benefits that would 

result from issuance of a new license with terms and conditions to bring the Project 

into compliance with current resource protection laws.  JA-163-173, 244.   

 The injury to the Tribe is redressable, because FERC has statutory authority 

to regulate the use of navigable waterways for hydropower development.  FERC 

has authority to determine whether parties such as PacifiCorp and State 

certification agencies have acted consistent with federal law in re-licensing 

proceedings.  The ongoing injury to the Klamath River resources is directly 

traceable to FERC’s failure to assert its jurisdiction over the Project and its failure 

to bring the re-licensing proceedings to conclusion either through issuance of a 

new license or denial of the license application.   

 The Tribe has attained “tribe-as-state” status under the CWA and has 

promulgated binding water quality standards that apply on the Klamath River.  The 

Tribe’s standards must be considered and satisfied when issuing a water quality 

certification or a federal license for the Project.  In addition to other injuries, the 

delay in the proceeding is interfering with implementation of the Tribe’s water 

quality standards within its Reservation. 

 The Tribe is a party-intervenor in the FERC re-licensing of the Project.  The 

Tribe has actively worked, and expended large amounts of tribal capital, to remedy 
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Project-related impacts on the Klamath fishery, including advocating for volitional 

fish passage and/or dam removal, increased instream flows to improve fish health 

and habitat, and improvements to water quality.  The Tribe’s culture, economy, 

and existence depends on the sustenance of the water and fishery resources; thus, it 

is actively involved in comprehensive basin-wide resource preservation efforts.  

FERC’s failure to proceed with issuance of a new license with environmentally 

protective conditions or to deny license issuance and order decommissioning, 

while allowing the Project to continue operating, causes direct injury to the Tribe 

and its interests and investments in protection of Klamath River resources.    

VII. STANDARD OF REVIEW 

 The question of whether Oregon and California have waived their water 

quality certification authority in this proceeding, and FERC’s analysis of that 

question, is a question of federal law that is reviewed de novo.  Chevron v. Natural 

Resources Def. Council, Inc., 467 U.S. 837, 843, n. 9 (1984); Alcoa Power 

Generating, Inc., 643 F.3d at 971-972.  FERC’s interpretation of CWA Section 

401 is entitled to no deference by the Court, because EPA, not FERC, is charged 

with administering the CWA.  Alcoa Power Generating, Inc., 643 F.3d  at 972.  

The question of whether FERC has unlawfully abdicated its statutory 

responsibilities under the FPA by failing to act in this proceeding is also reviewed 

de novo.  California Trout, Inc. v. FERC, 313 F.3d 1131, 1133 (9th Cir. 2002) 
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(FERC’s interpretation of its statutory mandate is reviewed de novo).  Courts must 

reject administrative orders that are contrary to Congressional intent.  Rainsong v. 

FERC, 106 F.3d 269, 272 (9th Cir. 1997). 

 The question of whether FERC erred in denying the Tribe’s request for 

dismissal of PacifiCorp’s license application is governed by the arbitrary and 

capricious standard of review, in which this Court must vacate and set aside FERC 

action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.”  Wisconsin Valley Improvement Co. v. FERC, 236 F.3d 738, 

742 (D.C. Cir. 2001); Bangor Hydro-Electric Co. v. FERC, 78 F.3d 659, 663, fn. 3 

(D.C. Cir. 1996).  The Court must review whether FERC examined the relevant 

data and articulated a satisfactory explanation for its action, including a rational 

connection between facts found and the choice made.  Edison Mission Energy, Inc. 

v. FERC, 394 F.3d 964, 968 (D.C. Cir. 2005).  FERC must engage in “reasoned 

decision-making.”  City of Centralia v. FERC, 213 F.3d 742, 748-49 (D.C. Cir. 

2000).  FERC’s orders must also be based on substantial evidence.  Id. 

VIII. ARGUMENT 

A. The States of California and Oregon Have Waived Their Water 
Quality Certification Authority Under Section 401 of the CWA. 
 
1.    Pursuant to Section 401 of the CWA, States Waive Their 

Certification Authority If They Fail or Refuse to Act on A 
Request For Certification Within A Reasonable Period of Time, 
Which Shall Not Exceed One Year. 
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 Pursuant to Section 401(a)(1) of the CWA, an applicant seeking a federal 

license from FERC to operate hydroelectric facilities on navigable waters must 

request and obtain a state certification that any discharge from the licensed project 

into navigable waters would comply with applicable state water quality standards.  

33 U.S.C. § 1341(a)(1).   Section 401(a)(1) prevents FERC from granting a license 

until the required water quality certification has been obtained or until the State 

waives its certification authority.  Id.  Once the State either grants or waives 

certification, FERC may proceed with issuance of the license.  Id.  FERC is barred 

from granting a license if the state timely denies certification.  Id.   

 Section 401(a)(1) addresses waiver of certification and when it has occurred.  

“If the State . . . fails or refuses to act on a request for certification, within a 

reasonable period of time (which shall not exceed one year) after receipt of such 

request, the certification requirements of this subsection shall be waived with 

respect to such Federal application.”  33 U.S.C. § 1341(a)(1).  “The purpose of the 

waiver provision is to prevent a State from indefinitely delaying a federal licensing 

proceeding by failing to issue a timely water quality certification under Section 

401.”  Alcoa Power Generating Inc., 643 F.3d at 972.  Whether a State has waived 

certification under the terms of the CWA is a question of federal law subject to 

determination by FERC and reviewable in this Court.  Id. (whether State waived 
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certification is federal question); City of Tacoma, 460 F.3d at 67-70; Keating v. 

FERC, 927 F.2d 616, 621-22 (D.C. Cir. 1991). 

2.  The States of California and Oregon Have Refused to Act on 
the Requests for Certification:  Each State Has Affirmatively 
Committed to PacifiCorp That the State Will Not Act On Any 
Request for Certification Filed By PacifiCorp. 
 

 FERC erred by concluding that the States of California and Oregon have not 

waived their certification authority under the plain language of CWA Section 401.  

Each State has waived their certification authority by expressly and affirmatively 

refusing to act on PacifiCorp’s requests for certification.  Each State has evidenced 

their refusal to act by committing to PacifiCorp that the States will not act on any 

certification request submitted by PacifiCorp.  JA-383, 498, 499-502, 522-23.  The 

agreements between the States and PacifiCorp are expressly designed to thwart 

FERC’s ability to conclude the re-licensing proceeding and to circumvent 

Congress’ clear intent that Section 401 certification be granted within a reasonable 

time and in no circumstance exceeding one year.  JA-383; 33 U.S.C. § 1341(a)(1).   

 If a State “refuses to act” on a request for certification, the CWA mandates a 

finding of waiver.  33 U.S.C. § 1341(a)(1).  Neither the statute nor any regulation 

defines the phrase “refuses to act” as used in Section 401.  Thus, the Court must 

construe that statutory phrase “in accordance with its ordinary or natural meaning.”  

FDIC v. Meyer, 510 U.S. 471, 476 (1994).  Webster’s Third New International 

Dictionary (1993) provides a relevant definition of “refuse” as:  “to show or 
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express a positive unwillingness to do or comply with (as something asked, 

demanded, expected).”  Crawford v. Metropolitan Gov’t of Nashville, 555 U.S. 

271, 276 (2009) (using Webster’s New International Dictionary to determine 

meaning of word undefined by statute); All Party Parliamentary Group on 

Extraordinary Rendition v. U.S. Dep’t of Defense, 754 F.3d 1047, 1050 (D.C. Cir. 

2014) (same). 

 Oregon and California, acting through ODEQ and SWRCB, have repeatedly 

shown and expressed a positive unwillingness to act on PacifiCorp’s requests for 

certification.  Both States have expressly committed to PacifiCorp that they will 

not act on any requests for certification submitted by PacifiCorp in conformance 

with the KHSA.  JA-383, 498, 499-502, 522-23.  This is a refusal to act, which 

results in waiver under Section 401.  33 U.S.C. § 1341(a)(1).  As a matter of 

federal law plainly expressed in CWA Section 401, both ODEQ and SWRCB 

(acting on behalf of Oregon and California) have waived their certification 

authorities in regards to the Project.  FERC misinterpreted the CWA and erred as a 

matter of law by concluding that the States have not waived their authority under 

Section 401. 

 The abeyance of water quality certification proceedings is a fundamental 

component of the KHSA, as one purpose of the KHSA is to prevent conclusion of 

the federal re-licensing and any imposition of new terms and conditions on 
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PacifiCorp.  JA-383.  ODEQ, the state agency responsible for administering water 

quality certifications in Oregon, is a signatory to the KHSA.  JA-410.  The State of 

Oregon, through its Governor, is separately a signatory to the KHSA.  JA-409.   

Section 6.5 of the KHSA provides: 

 Within 30 days of the Effective Date, the Parties, except ODEQ, will 
request to the California State Water Resources Control Board and the 
Oregon Department of Environmental Quality that permitting and 
environmental review for PacifiCorp’s FERC Project No. 2082 
licensing activities, including but not limited to water quality 
certifications under Section 401 of the CWA and review under 
CEQA, will be held in abeyance during the Interim Period under this 
Settlement.  PacifiCorp shall withdraw and re-file its applications for 
Section 401 certifications as necessary to avoid the certifications 
being deemed waived under the CWA during the Interim Period.4 

 
JA-383.   After executing the KHSA, ODEQ sent PacifiCorp a letter confirming 

that it would not act on PacifiCorp’s requests for certification: 

 On March 22, 2010, the [ODEQ] received a request from [PacifiCorp] 
to hold in abeyance further review of the application for water quality 
certification under Section 401 of the Clean Water Act for PacifiCorp 
Energy’s Klamath Hydroelectric Project . . . . In accordance with 
Section 6.5 of the KHSA, ODEQ will hold in abeyance further 
processing of Klamath Hydroelectric Project Section 401 applications 
submitted prior to a Secretarial Determination . . . .  During the period 
prior to a Secretarial Determination, PacifiCorp will withdraw and 
resubmit its application to ODEQ for water quality certification, as 
necessary to avoid waiver under the Clean Water Act. 

 

                                                 
4 The “Interim Period” is the period between the KHSA Effective Date 

(January 2010) and the decommissioning of Project facilities, which would begin 
in 2020 at the earliest, if at all.  JA-346. 
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JA-498 (emphasis added).  ODEQ has honored its commitment to not act on any of 

PacifiCorp’s certification requests.  JA-331-333, 528-530, 637-640, 789-793. 

Through its refusal to act, ODEQ has waived its certification authority under 

federal law. 

 California SWRCB has also refused to act on PacifiCorp’s requests by 

affirmatively showing and expressing unwillingness to act on PacifiCorp’s requests 

for certification.  SWRCB, pursuant to the KHSA, passed formal resolutions on 

May 18, 2010, October 5, 2010, August 16, 2011, and July 17, 2012 committing to 

hold PacifiCorp’s application for water quality certification in abeyance.  JA-499-

502, 508-509, 522-523, 628.  The formal SWRCB water quality certification 

abeyance, as provided by resolution, continued through June 30, 2013.  JA-628.  

Since then, the SWRCB has continued to accept PacifiCorp’s withdrawal and 

simultaneous re-submission of the certification requests. JA-794-795.  SWRCB has 

refused and is continuing to refuse to act on PacifiCorp’s requests for certification.  

California SWRCB has waived its certification authority under CWA Section 401. 

3.  The States’ Refusal and Failure to Act on PacifiCorp’s 
Requests for Certification Is Causing Indefinite Delay of a 
Federal Re-Licensing In Conflict With Congressional Intent 
And Is Unlawfully Depriving FERC of its Jurisdiction. 
 

 The States’ refusal and failure to act on PacifiCorp’s certification requests is 

directly precluding FERC’s ability to exercise its statutory licensing authority 

under the FPA.  JA-800; JA-526.  The facts presented here, where a re-licensing 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 39 of 71



30 

applicant and a state certifying agency agree to a scheme of repeated withdrawal 

and re-submission of Section 401 applications despite the lack of any intent to 

process such applications or obtain certification could allow a licensee to continue 

operating indefinitely (possibly forever) on terms of an expired license.  This 

would permit the licensee to avoid compliance with new terms and conditions 

required by current federal law as determined by FERC and other authorized 

resource agencies.  This not only conflicts with Congress’ intent that state 

certification authority not be used to delay federal licensing proceedings, but it also 

undermines federal jurisdiction to regulate hydropower development on public 

navigable waters vested in FERC by Congress under the FPA. 

a. The Practice of Repeated Withdrawal and Resubmission of 
Certification Applications Indefinitely Deprives FERC of its 
Federal Jurisdiction and Authority to License and Regulate 
Hydropower Projects Under the FPA. 
 

 By repeatedly withdrawing and simultaneously re-submitting its certification 

applications, the licensee PacifiCorp could continue operating on the terms of its 

1950’s era license (without compliance with current environmental laws or 

conditions) as long as it can induce the States to refrain from acting on its 

certification requests.  Until the water quality certification proceedings are 

concluded under the CWA through certification issuance or waiver, FERC may not 

grant a new license with new terms and conditions.  33 U.S.C. 1341(a)(1).  And 

under Section 15(a)(1) of the FPA, FERC must continue to grant annual licenses to 
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PacifiCorp on the terms of its 1954 license pending conclusion of the re-licensing 

proceeding.  16 U.S.C. 808(a)(1).5  The scheme undertaken by PacifiCorp and the 

States (if held lawful) could result in perpetual Project operation on terms of the 

expired license and permanently deprive FERC of its jurisdiction over the Project. 

 Congress vested FERC with authority to license and condition hydropower 

projects on navigable waters.  16 U.S.C. § 803. However, under the KHSA and the 

agreement to not process the water quality certifications, it is the States – not 

FERC – that now hold sole control over when and whether a new license will be 

issued.  Under FERC’s narrow interpretation of its authority to declare a waiver 

under Section 401, the repeated withdrawal and simultaneous resubmission of the 

certification applications (combined with the States’ agreement to not act on the 

requests) could continue forever – permanently depriving FERC of its 

Congressionally-mandated licensing authority and negating FERC’s ability to 

protect the public interest as required by the FPA.    

 The agreement between PacifiCorp and the States directly contravenes both 

Section 401 of the CWA, as well as the FPA, which provides FERC with ultimate 

authority and the statutory duty to license and regulate hydroelectric power 

                                                 
5 But see Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. 

Federal Power Commission, 510 F.2d 198, 207, fn. 37 (D.C. Cir. 1979) (providing 
that annual licenses may issue per the FPA “so long as [FERC] is proceeding in 
good faith with the hearings necessary to make a proper disposition of the 
project”).  Here, FERC is not conducting hearings nor taking any other action 
towards disposition of the Project through re-licensing or otherwise. 
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projects on navigable waters.  16 U.S.C. § 797(e); 16 U.S.C. § 803.  Absent a 

ruling by this Court that the States’ refusal and/or failure to act on the certification 

has resulted in waiver of their authority, FERC risks losing its jurisdiction over the 

re-licensing process not only in this case but in others nation-wide.  The scheme at 

issue here could be easily replicated by other licensees and States who want, for 

whatever reason, to preclude or delay FERC from concluding a re-licensing 

proceeding. 

b. Congress Expressly Required State Action on Certification 
Within A Reasonable Time (Not to Exceed One Year) to 
Prevent States From Delaying Federal Licensing. 
 

 Congress, in the express language of CWA Section 401, mandated that state 

action on the certification decision occur within a reasonable time and in no event 

shall that reasonable time exceed one year.  Otherwise, the certification authority 

“shall be waived.”  33 U.S.C. § 1341(a)(1).  By including the waiver provision in 

Section 401, “Congress plainly intended to limit the amount of time that a State 

could delay a federal licensing proceeding without making a decision on the 

certification request.”  Alcoa Power Generating Inc., 643 F.3d at 972; see also 

Central Vermont Public Service Corporation, 113 FERC ¶ 61167, 61653, P 18 

(Nov. 17, 2005) (“Congress included a time limit in section 401 ‘to prevent a state 

from dragging its feet to stall a federal permit or license’”). 
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 “Section 401, as originally introduced in the House and Senate, did not 

contain a time limit for state certification.”  Airport Cmtys. Coal. v. Graves, 280 F. 

Supp. 2d. 1207, 1215 (W.D. Wash. 2003), citing S. 7, 91st Cong. § 14(b) (Jan. 15, 

1969); H.R. 4141, 91st Cong. § 14(b) (Jan. 23, 1969).  An amendment was 

introduced in the House “to prevent a state from interminably blocking a federal 

permit.”  Id. at 1215, citing 115 Cong. Rec. 9264 (Apr. 16, 1969).  The sponsor of 

the amendment, Representative Edmondson, explained that “the State must act, 

either to grant or to deny the certification . . . [and that] [t]he failure by the State to 

act in one way or the other within the prescribed time would constitute a waiver of 

the certification requirement as to that State.”  Id.  Representative Edmondson 

added that the purpose of the waiver provision is “to do away with dalliance or 

unreasonable delay” and to require a “yes” or “no.”  Id., citing 115 Cong. Rec. 

9264 (Apr. 16, 1969) (statement of Rep. Edmondson).   

 The Conference Report on Section 401 adds that the time limitation and 

provision for waiver is meant to ensure that “sheer inactivity by the State . . . will 

not frustrate the Federal application.”  Graves, 280 F. Supp. 2d at 1215, citing H.R. 

Rep. 91-940, at 56 (1970), reprinted in 1970 U.S.C.C.A.N. 2691, 2741.  See also 

Central Vermont Public Service Corporation, 113 FERC ¶ 61167, 61653 (Nov. 17, 

2005) (“had Congress intended for states to have an indefinite period to act on 

certification applications, it would not have revised section 401 to include the one-
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year deadline”).  Reviewing the legislative history of the waiver provision, the 

District Court in Graves concluded:   

the time limit was inserted in order to avoid a state from interminably 
blocking a federal permit by stalling the Section 401 certification.  
Whether a state begins to act but does not complete the issuance of a 
certification or whether the state entirely fails to act at all, the 
legislative history of Section 401 makes clear that either of those two 
situations was unacceptable to Congress because both result in delays 
in issuing Federal permits. 
 

Graves, 280 F.Supp.2d at 1216.  “The purpose of the waiver provision is to prevent 

a State from indefinitely delaying a federal licensing proceeding by failing to issue 

a timely water quality certification under Section 401.”  Alcoa, 643 F.3d at 972.   

 Here, PacifiCorp and the state certifying agencies are flouting the language 

and intent of the CWA and acting to “indefinitely extend the statutory deadline” 

for certification, intentionally delaying the federal licensing process.  Absent a 

finding of waiver, this scheme could continue ad infinitum, forever barring 

compliance with the CWA while simultaneously precluding FERC’s jurisdiction 

over the re-licensing so long as the States, with the licensee’s complicity, refrain 

from acting on the certification.  At minimum, it will allow PacifiCorp at least 

fourteen additional years of operation without compliance with current law. 

 In addition to the derogation of FERC jurisdiction and the violation of 

Congressional intent, the public interest is being impaired by allowing the licensee 

to continue operating on the terms of an expired license from 1954 without 
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compliance with currently applicable law or conditions required under the FPA.  

The delay in certification also conflicts with the purpose of the CWA to “restore 

and maintain the chemical, physical, and biological integrity of the Nation’s 

waters” because the Project is not required to comply with water quality standards 

until certification and licensing are completed.  33 U.S.C. § 1251(a); California 

Trout, Inc. v. FERC, 313 F.3d 1131 (9th Cir. 2002); see also 33 U.S.C. § 1251(f) 

(declaring national policy of avoiding unnecessary delays at all levels of 

government in implementing the CWA).  It also interferes with implementation of 

the Tribe’s own water quality standards, which must be complied with upon 

license issuance.  33 U.S.C. § 1341(a)(2); Wisconsin v. EPA, 266 F.3d 741, 748-49 

(7th Cir. 2001).   The scheme must be declared unlawful. 

 In this proceeding, the States have taken affirmative and intentional action to 

not comply (and to refuse to comply) with their certification responsibilities for the 

purpose of preventing final action by FERC in the federal licensing proceeding.  

This is in direct conflict with the express language of the CWA and is inconsistent 

with Congressional intent.  Under the plain language of Section 401, the States’ 

failure or refusal to act on the certification requests within a reasonable period of 

time (not to exceed one year) mandates a finding of waiver.  FERC has authority, 

and a duty, to declare a waiver under federal law and re-assert its jurisdiction over 

the re-licensing proceeding.  A finding of waiver is necessary to prevent 
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PacifiCorp and the States from indefinitely blocking the conclusion of the re-

licensing proceeding and issuance of a new license that will conform with current 

applicable law and protect the public interest. 

4.  FERC Erred By Concluding That It Lacks Authority to Declare 
A Waiver Under Section 401 Unless One Year Has Passed 
Without Certification. 

 
 On rehearing, FERC incorrectly determined that it could not find a waiver 

under Section 401 because according to FERC, “Section 401(a)(1) provides that a 

state waives certification when it does not act on an application within one year” 

and “[t]he record does not reveal that either state has in any instance failed to act 

on an application that has been before it for more than one year.”  JA-856.   

 Again, while the Commission continues to be concerned that these 
entities are violating the spirit of the Clean Water Act, the particular 
circumstances here, including the length of the delay, do not demand a 
different result because the Act speaks only to state action within one 
year of a certification request. 

 
Id.  FERC erred as a matter of law by determining that it could not find a waiver 

unless and until one full year had passed from the date of a certification request.   

Section 401 provides that a state’s certification authority “shall be waived” if “the 

State . . . fails or refuses to act on a request for certification, within a reasonable 

period of time (which shall not exceed one year) after receipt of such request.”  33 

U.S.C. 1341(a)(1).  Section 401 does not guarantee a state one full year to act on a 

certification request to avoid waiver – rather, Section 401 only gives the State a 
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“reasonable period of time,” which in no event can exceed one year.  Id.  Congress 

prescribed one year as the absolute maximum period of time, but that does not 

preclude occurrence of a waiver prior to the passage of one year.   

 FERC concluded that:  “Section 401(a)(1) provides that a state waives 

certification when it does not act on an application within one year” and that “the 

Act speaks directly only to state action within one year of a certification request.”  

JA-856.  FERC’s analysis is wrong.  By focusing only on the one-year maximum, 

FERC’s interpretation of the statute ignores the words “within a reasonable period 

of time” and effectively reads those words out of Section 401.  The plain language 

of Section 401 states that waiver of certification authority occurs if the state fails or 

refuses to act “within a reasonable period of time.”  33 U.S.C. 1341(a)(1).  If the 

reasonable period of time is determined by FERC, as the federal licensing agency, 

to be less than one year, the certification authority “shall be waived.”  Id.     

 EPA’s regulation governing waiver of Section 401 certification confirms 

that FERC has authority to declare waiver “within a reasonable period of time” 

which may be less than one full year.  40 C.F.R. § 121.16.  EPA is the federal 

agency charged with administering the CWA.  Alcoa Power Generating, Inc., 643 

F.3d at 972.  The relevant EPA regulation provides: 

the certification requirement with respect to an application for a 
license or permit shall be waived upon:  . . . (b) Written notification 
from the licensing or permitting agency to the Regional Administrator  
of the failure of the State or interstate agency concerned to act on such 
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request for certification within a reasonable time after receipt of such 
request, as determined by the licensing or permitting agency (which 
period shall generally be considered to be 6 months, but in any event 
shall not exceed one year).   
 

40 C.F.R. § 121.16 (emphasis added).  While there may be cases in which the 

reasonable period of time is greater or less than six months, the EPA regulation 

clearly shows that FERC’s interpretation of Section 401 is incorrect.  Waiver of 

Section 401 certification authority occurs if the State fails or refuses to act on a 

certification request “within a reasonable period of time,” and that reasonable 

period of time may be less than one full year. 

 FERC’s conclusion that it had no authority to find a waiver under Section 

401 until one full year passes from the date of a certification request is wrong.  The 

plain language of Section 401 and the EPA regulation in 40 C.F.R. § 121.16 

clearly provide FERC with authority as the federal licensing agency to determine 

that a State has failed or refused to act on a certification request within a 

reasonable period of time (even if that period of time is less than one year).  

Keating, 927 F.2d at 624-625 (requiring FERC to decide whether State complied 

with Section 401). 

 Where, as here, the States and licensee have purposefully acted and entered 

into agreements designed to circumvent and indefinitely preclude federal licensing 

authority, a waiver of their Section 401 certification authority must be found.  

PacifiCorp has no intention to obtain water quality certification and the state 
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certifying agencies have no intention to process the certification request.  JA-383, 

498, 499-502, 522-23, 628.  Their agreement to withdraw and re-submit is 

designed to prevent FERC from concluding the re-licensing proceeding through 

license issuance.  JA-383.  More than nine years have passed since the initial 

certification request was submitted in March 2006; the licensee and States have 

agreed to continue this arrangement under the KHSA until at least 2020; failure to 

obtain certification is resulting in delay in concluding the licensing proceeding, 

which is in all other respects complete; and the public interest is impaired by 

allowing the licensee to continue operation on terms of a long-expired license from 

1954 that lacks protective terms and conditions that would be required under 

current law.   

 This Court should find that the States have waived their certification 

authority as a matter of law by affirmatively refusing and agreeing not to process 

the certification requests as a means to avoid FERC jurisdiction and the conclusion 

of the re-licensing proceeding.  This Court should also (or alternatively) find as a 

matter of law that the States, under the facts of this case, have failed to act on the 

certification requests within a reasonable period of time.  Either finding (i.e., either 

a refusal or failure to act) is sufficient to support a conclusion that the States have 

waived their certification authority and that FERC may proceed with re-licensing. 
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5.  The CWA Does Not Permit An Applicant To Withdraw and 
Simultaneously Re-Submit Its Certification Request As A 
Means to Toll or Extend the Express Statutory Deadline. 
 

 The States here have waived their certification authority by refusing or 

failing to act on any certification request within a reasonable period of time (not to 

exceed one year).  The Tribe further submits that, in general, the practice of 

withdrawal and simultaneous re-submission of water quality certification 

applications is not ever permissible as a means to toll or extend the time period in 

which a State has to issue or deny certification under Section 401.6   

 By imposing a maximum one-year time frame to either grant or deny 

certification, Congress expressed clear intent that the state certification 

                                                 
6 In Central Vermont Public Service Corporation, 113 FERC ¶ 61167 (Nov. 

17, 2005), FERC found a state agency waived certification by not acting on a 
certification request within one year.  The State argued that because “parties to the 
settlement agreement had agreed to a process in which [the state] would not issue 
water quality certification until after the Vermont Public Service Board approved 
certain aspects of the settlement, and because the Board had not yet acted, it could 
not properly be said that [the state] failed to act timely on the certification request.”  
Id. at 61653, P 15.  FERC rejected this argument, finding that “Section 401 
contains no provision authorizing either the Commission or the parties to extend 
the statutory deadline.”  Id. at P 16.  “Nothing in the Clean Water Act allows a 
state to use procedures agreed to in a settlement to indefinitely extend the statutory 
deadline, nor, as we have stated, do we endorse such delay.”  Id. at P 19.  The State 
argued that it should not be required to “engage in the overly formalistic and 
ministerial act of withdrawal and reapplication [of certification applications].  Id. at 
P 15.  FERC was not asked to decide whether the “formalistic” practice of 
withdrawal and reapplication was consistent with Section 401(a)(1) or sufficient to 
prevent a finding of waiver, but FERC stated that this kind of “scheme” is not 
“approved of, by the Commission.”  Id. at P 16. 
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proceedings would not result in delay of the federal licensing proceeding.  EPA’s 

regulation provides that the “reasonable period of time” to act on a certification 

request will generally be six months but never more than one year.  40 C.F.R. 

§ 121.16.  Congress did not provide any mechanism in Section 401 to permit a 

licensee, state certifying agency, or the federal licensing agency to toll or extend 

the maximum one-year time frame for any reason.7  The practice of withdrawing 

and simultaneously resubmitting certification applications should not be allowed as 

a means to circumvent Congress’ clear intent to conclude certification proceedings 

within one year and to prevent conclusion of federal re-licensing. 

 Section 401 makes no reference to withdrawal of a pending certification 

application.  Nothing in the CWA permits a licensee to withdraw a pending request 

for certification while simultaneously maintaining its federal license application in 

effect.  Given that the CWA requires the license applicant to “obtain” certification 

as a condition of receiving a federal license, the act of withdrawing the application 

for certification is inconsistent with the CWA’s mandate to obtain certification.8 

                                                 
7 If waiver occurs under Section 401, a State could still submit proposed 

water quality conditions to FERC for inclusion in the license in FERC’s discretion. 
 

8 Licensees have significant economic incentive to continue operations on 
annual licenses as long as possible before being subject to terms of a new license.  
Southern California Edison Company v. FERC, 116 F.3d 507, 516 (D.C. Cir. 
1997) (hydroelectric projects are substantially, perhaps fully, depreciated after 
conclusion of fifty year license term and cost of generating power at license 
expiration “represents little more than operation and maintenance expenses”).   
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 Given the clear facts supporting a finding of waiver here, it is likely not 

necessary for this Court to decide whether the practice of withdrawal and 

resubmission of water quality certification applications is unlawful in all cases 

under the CWA.  However, given the express deadline for action in Section 401 

and Congress’ clear intent to avoid delay in federal licensing, this Court would be 

correct to find that withdrawal of a certification application, while maintaining the 

underlying federal license application in effect, is not ever permissible as a means 

to delay completion of certification beyond the one-year maximum deadline.  

 The States of Oregon and California have taken affirmative intentional 

action to not comply with their delegated certification responsibilities in order to 

prevent FERC jurisdiction and delay the federal licensing proceeding.  FERC erred 

by determining that it lacked authority to declare a waiver and by failing to find 

that a waiver occurred.  In order to prevent the licensee and the States from 

continuing to block issuance of a new license (possibly forever), this Court should 

hold that the States have waived their certification authority in this proceeding and 

that FERC may proceed on remand with Project re-licensing. 

B. FERC’s Refusal to Dismiss PacifiCorp’s License Application For 
Lack of Diligent Prosecution Is Arbitrary, Capricious and An 
Abuse of Discretion. 

The Tribe’s May 2012 petition alternatively asked FERC for a declaratory 

order:  (a) finding that PacifiCorp has failed to diligently pursue Project re-
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licensing; (b) ordering PacifiCorp’s re-license application dismissed; and 

(c) directing PacifiCorp to file a plan to decommission Project facilities.  FERC 

denied the request, but its decision was not supported by reasoned decision-

making. 

PacifiCorp is not diligently pursuing Section 401 certification or the 

issuance of a new license.  This is evidenced by the KHSA, an agreement crafted 

by PacifiCorp to hold the re-licensing in perpetual abeyance.  JA-383.  The KHSA 

has not been reviewed or approved by FERC and was executed over the objection 

of the Tribe and other intervenors in the re-licensing.  JA-334.9  The KHSA is 

designed to provide PacifiCorp with at least fourteen additional years of operation 

on the terms of its long-expired license.  JA-388.  Assuming arguendo that no 

waiver is found under Section 401, PacifiCorp can potentially continue operating 

forever without a new federal license. 

Under longstanding FERC policy, “indefinite delays in processing 

applications are not in the public interest.”  Georgia-Pacific Corporation, 35 

FERC 61,120, n. 8 (April 25, 1986); Town of Summersville, W. Va. v. FERC, 780 

F.2d 1034, 1040 (D.C. Cir. 1986).  FERC regulations require a license applicant to 

                                                 
9 In addition to being an abdication of its duties to regulate hydropower 

development and protect the public interest under the FPA, FERC’s failure to take 
any action on the KHSA is also in conflict with its own settlement regulations and 
policies.  18 C.F.R. 385.601 – 385.604; 116 FERC 61,270 (2006) (Settlements in 
Hydropower Licensing Proceedings under Part I of the Federal Power Act).   
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diligently pursue water quality certification.  18 C.F.R. § 4.34(b)(5)(i); Order No. 

2002, Hydroelectric Licensing Under the Federal Power Act, 104 FERC 61,109, ¶ 

254-265 (July 23, 2003) (explaining why “the latest date that [FERC] can accept 

the filing of the water quality certification application is 60 days following the 

[Ready for Environmental Analysis] notice for all processes”).  Failure to 

diligently pursue license application is grounds for dismissal.  In re Mountain 

Rhythm Resources, 90 FERC 61,088 (Jan. 31, 2000) (dismissing license 

application for failure to show due diligence in obtaining CZMA certification). 

FERC has the statutory duty and obligation to regulate the use of public 

navigable waters for hydropower development.  16 U.S.C. § 797; 16 U.S.C. § 803.  

FERC must make its licensing determinations consistent with the public interest 

and must give equal consideration to fish and wildlife resources.  Id.  Upon 

expiration of a license term, FERC may issue a new license to the existing licensee 

upon such terms or conditions as are required under then-existing laws and 

regulations, or it may deny a license if denial is in the public interest.  16 U.S.C. § 

808(a); In re Edwards Mfg. Co. Inc., 81 FERC 61255, 62210 (Nov. 25, 1997) 

(finding that “public interest in this proceeding lies in our denying the license 

application and requiring the licensees to remove Edwards Dam”); FERC Policy 

Statement on Project Decommissioning at Relicensing, 60 Fed. Reg. 339 (January 

4, 1995) (finding that FERC has authority to deny new license at time of re-
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licensing and to require decommissioning).  It is FERC, and no other jurisdiction, 

that has the ultimate statutory duty under federal law to ensure licensees are 

operating pursuant to valid licenses and in accordance with applicable law. 

Multi-year delays in re-licensing proceedings are not in the public interest 

because they allow the licensee to continue operating under terms of annual 

licenses that do not conform with current law.  16 U.S.C. § 808(a); Platte River 

Whooping Crane Critical Habitat Maintenance Trust v. FERC, 876 F.2d 109 (D.C. 

Cir. 1989).  Here, PacifiCorp has entered into an agreement (without FERC 

approval) to operate the Project for at least fourteen years beyond license 

expiration.  Then, if necessary prerequisites fail to materialize (as FERC 

acknowledged is likely (JA-801)), PacifiCorp can return to the re-licensing process 

while continuing to operate the Project on annual licenses.  JA-557.  The only 

outcome that has resulted and that will result from the KHSA is protracted and 

unnecessary delay at the expense of the Klamath River’s natural resources. 

Pursuant to its comprehensive authority under the FPA, FERC may decline 

to issue a new license to an applicant seeking re-licensing.  City of Tacoma, 460 

F.3d at 71-74; In re Edwards Mfg. Co., Inc., 81 FERC 61255 (Nov. 25, 1997); see 

also 18 C.F.R. § 4.32(g) (describing FERC authority to “dismiss the application, 

hold it in abeyance, or take other appropriate action” if an applicant fails to provide 

required information in application process).  PacifiCorp, as the KHSA shows, has 
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no intent to obtain Section 401 certification or a new license.  At the same time, 

PacifiCorp is currently under no obligation to decommission or remove the Project 

facilities, as none of the contingencies required by the KHSA have occurred.  Nor 

is PacifiCorp currently required to operate the Project in conformance with 

currently applicable law. The status quo is contrary to the public interest and 

inconsistent with the FPA. 

In its June 19, 2014 Order, FERC agreed that “the circumstances of this case 

are far from ideal.”  JA-800.  FERC found that “PacifiCorp has been complicit 

with the parties to the [KHSA] in agreeing to delay water quality certification, and 

that there is no apparent prospect of the federal legislation called for by [the 

KHSA] being passed or of the necessary actions by the Secretary of the Interior 

taking place.”  JA-801.  FERC acknowledged that indefinite delays in licensing 

proceedings are contrary to the public interest.  Id.  Yet, FERC denied the Tribe’s 

petition and failed to take any action towards concluding the re-licensing 

proceeding.  JA-803.  FERC’s denial of the Tribe’s petition is not supported by 

reasoned decision-making in violation of the FPA and APA.   

FERC failed to provide any justification for denying the Tribe’s request to 

dismiss PacifiCorp’s license application for lack of diligent prosecution and for 

allowing continuation of the status quo.  Instead, FERC’s analysis focused solely 

on the separate question of whether PacifiCorp should be ordered to file a 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 56 of 71



47 

decommissioning plan in the event that FERC did dismiss the license application.  

JA-801-803.  FERC did not address the initial question of whether PacifiCorp has 

failed to diligently pursue re-licensing and whether its application should be 

dismissed on that basis.  Thus, FERC’s denial of the Tribe’s request for dismissal 

of the license application is unsupported by any analysis.  PSEG Energy Resources 

& Trade LLC v. FERC, 665 F.3d 203, 208 (D.C. Cir. 2011) (failure to 

meaningfully respond to objections raised by a party renders FERC decision 

arbitrary and capricious). 

FERC’s consideration of the separate question of whether the Project should 

be decommissioned following dismissal of the re-license application is also not 

supported by reasoned decision-making. FERC asserted that a decommissioning 

plan would require Section 401 certification from the States and “it appears 

unlikely that the agencies would issue certification for a decommissioning process 

that did not comport with the terms of the settlement to which they have agreed.”  

JA-801.  FERC’s analysis is improperly based on speculation.  There is no basis in 

the record to support FERC’s conclusion that the States of California or Oregon 

would delay, or fail to issue, a certification related solely to the decommissioning 

and removal of the Project dams.  The KHSA is purportedly an agreement to 

decommission and remove Project facilities.  JA-334.  As with nearly all 

settlement parties, neither California nor Oregon oppose Project decommissioning 
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or dam removal.  Oregon, for example, is on record that “the removal of the four 

dams associated with the [Project] to be of critical importance to fish and wildlife 

resource protection and restoration in the Klamath River Basin.”  JA-819.  On 

rehearing, FERC conceded there was no evidence in the record to support its 

assumptions about how the States would respond to a decommissioning plan that 

occurred outside the KHSA, but declined to change its ruling.  JA-854. 

FERC’s orders rightly acknowledge that there is no apparent prospect that 

dam removal will occur under the KHSA.  JA-801.  If FERC granted the Tribe’s 

petition to dismiss the license application and initiated decommissioning 

proceedings (consistent with the goal of the KHSA), it is not apparent what 

incentive California or Oregon would have to delay decommissioning by 

withholding certification.  FERC’s unsupported assumptions about what various 

parties might or might not do if the Tribe’s petition were granted are speculation.  

Speculation, unsupported by substantial evidence in the record, is not an adequate 

basis for a FERC order.  City of Centralia v. FERC, 213 F.3d 742, 749 (D.C. Cir. 

2000); Bangor Hydro-Electric Co v. FERC, 78 F.3d 659, 663 (D.C. Cir. 1996). 

FERC engaged in further unsupported speculation by contending that 

PacifiCorp might file the KHSA as its decommissioning plan if FERC granted the 

Tribe’s petition and dismissed its license application.  JA-801.  This is irrelevant 

speculation and not adequate grounds for decision.  FERC would have no 
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obligation to approve a licensee’s decommissioning plan that was expressly 

contingent on Congressional action unlikely to occur.  FERC is the final decision-

maker of the terms appropriate for decommissioning and FERC has adequate 

authority to require terms of decommissioning to be certain and enforceable.  

Decommissioning Policy Statement, 60 Fed. Reg. 339, 340 (Jan 4. 1995). 

FERC concedes it has authority to order decommissioning and that it has 

unilaterally done so in past proceedings, but it contends no determination has yet 

been made whether decommissioning is appropriate in this proceeding.  JA-801-

802.  FERC staff proposed continued project operation instead of decommissioning 

in the FEIS, but that is not determinative when the facts later changed and 

PacifiCorp has now failed to diligently proceed with obtaining a new license.  

FERC’s reasoning is also erroneous because under FERC’s own policies, 

decommissioning would be the only appropriate course of action if FERC 

dismissed PacifiCorp’s license application.  FERC’s Policy Statement on Project 

Decommissioning at Relicensing, 60 Fed. Reg. 339 (Jan. 4, 1995) provides: 

In those instances where it has been determined that a project will no 
longer be licensed, because the licensee either decides not to seek a 
new license, rejects the license issued, or is denied a new license, the 
project must be decommissioned . . . . The Commission has the 
authority . . . to ensure that a project is decommissioned in a manner 
that is consistent with the public interest. 
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Id. at 340 (emphasis added).  If FERC dismissed the license application for lack of 

diligent prosecution, there would be no new license issued for operation of the 

Project and decommissioning would be the only appropriate course of action. 

 FERC also erred by concluding that requiring a decommissioning plan would 

be duplicative of the “substantial steps [taken] in that direction” by PacifiCorp 

under the KHSA.  JA-802.  Substantial steps have not been taken in the direction of 

decommissioning.  Under the KHSA, the promise of Project decommissioning is a 

purely illusory one that is dependent on numerous prerequisites that have not 

occurred and are unlikely to occur in the future.  JA-388, 361-363.  Nearly six years 

have passed since execution of the KHSA with no prospect of Congressional 

approval.  JA-801.  The deadline for the Secretarial Determination passed years 

ago.  JA-361.  FERC acknowledged that “there is no apparent prospect of the 

federal legislation called for by the settlement being passed or of the necessary 

actions by the Secretary of the Interior taking place.”  JA-801.  FERC concedes the 

KHSA as a failure, which results only in delay in conclusion of re-licensing, but 

improperly refused to take action to bring the re-licensing to conclusion.  The status 

quo is not in the public interest nor is it consistent with FERC’s obligation to 

license and regulate projects under the FPA. 

 FERC’s analysis of the Tribe’s request to dismiss the license application for 

lack of diligent prosecution is arbitrary and capricious and is not supported by 
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substantial evidence or reasoned decision-making.  FERC did not provide any 

analysis of the Tribe’s initial argument that PacifiCorp failed to diligently pursue 

re-licensing. Instead, FERC focused solely on whether it should subsequently order 

PacifiCorp to file a decommissioning plan.  FERC’s analysis of that separate 

question was based on unsupported speculation in violation of the FPA and APA. 

C. FERC Has Unlawfully Abdicated Its Statutory Duty to License 
and Regulate the Klamath Hydroelectric Project In A Manner 
That Protects the Environment and Public Interest. 

 Congress vested FERC with statutory authority and federal jurisdiction over 

development and regulation of hydropower on navigable waters.  16 U.S.C. 797(e); 

16 U.S.C. 803; California v. FERC, 495 U.S. 490, 499 (1990) (Congress 

established a “broad and paramount federal regulatory role” over hydropower 

development on navigable waters in the FPA).  In the FPA, Congress intended to 

provide for “a complete scheme of national regulation which would promote the 

comprehensive development of the water resources of the Nation . . . .”  First Iowa 

Hydro Electric Co-Op v. Federal Power Commission, 328 U.S. 152, 180 (1946).  

Section 10(a)(1) of the FPA imposes a duty on FERC to ensure that a licensed 

project “will be best adapted to a comprehensive plan for improving or developing 

a waterway . . . for the improvement and utilization of water-power development, 

for the adequate protection, mitigation, and enhancement of fish and wildlife 

(including related spawning grounds and habitat), and for other beneficial public 
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uses . . . .”  16 U.S.C. § 803(a)(1); FPC v. Union Electric Co, 381 U.S. 80, 98 

(1965) (citing comprehensive federal control as “central purpose of the [FPA]”).  

FERC is responsible for determining and protecting the public interest in 

hydropower licensing.  Udall v. FPC, 387 U.S. 428, 450 (1967); Conservation Law 

Foundation v. FERC, 216 F.3d 41, 45 (D.C. Cir. 2000).  FERC has abdicated its 

statutory responsibility by failing to bring this re-licensing proceeding to a 

conclusion and issue (or deny) a license under the FPA.  Rainsong v. FERC, 106 

F.3d 269, 274-75 (9th Cir. 1997) (FERC unlawfully abdicated its authority by 

failing to make independent determination of whether proposed license was 

consistent with requirements of FPA); Farmers Union Central Exchange, Inc. v. 

FERC, 734 F.2d 1486, 1503-04 (D.C. Cir. 1984) (remanding matter to FERC upon 

finding that FERC abdicated statutory responsibilities). 

 The FPA does not permit a licensed project to continue in perpetuity.  

Rather, the FPA prescribes a maximum license term of fifty years.  16 U.S.C. 

808(a)(1).  “The very fact that a license may not exceed fifty years . . . indicates 

Congress’s intent that projects be reevaluated from time to time in light of 

changing circumstances and national priorities . . . .”  City of Tacoma, 460 F.3d at 

73.  Here, the 50-year Project license expired over nine years ago, in March 2006.   

 When a license term expires under the FPA, one of the following will occur:  

(1) the federal government can take over the project; (2) FERC can issue a new 
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license to the same licensee (e.g., “re-licensing”); (3) FERC can issue a new 

license to a different licensee; (4) FERC can license all or part of the project for 

nonpower use; and (5) FERC can decline to issue a new license.  16 U.S.C. § 807; 

16 U.S.C. 808; City of Tacoma, 460 F.3d at 71.10  With the exception of a federal 

takeover (not relevant here), all of these options involve affirmative action by 

FERC, the federal agency vested by Congress with authority over hydropower 

licensing in the FPA.  In this proceeding, FERC is taking no action towards any of 

the possible statutory outcomes.  The Project is simply continuing to operate under 

terms of its 1950s-era license without the protective conditions that would be 

required under current law.  Courts have recognized that indefinite agency delay in 

implementation of statutory duties to protect the public interest is unlawful.  See, 

e.g., In re Pesticide Action Network North America, ___ F.3d ___ (9th Cir. 2015) 

(2015 WL 4718867).  Here, FERC’s failure to act is an abdication of its statutory 

authority to license and condition hydropower development under the FPA. 

 Since the 1920s when the FPA was first enacted, and even since 1954 when 

the license for the Project was issued, there has been a major shift in national 

priorities “from a near-exclusive focus on development to an increasing focus on 

environmental protection, and this shift is reflected in amendments to the FPA.”  

                                                 
10 FERC concluded that federal takeover, issuance of a nonpower license, and 

decommissioning with dams remaining in place were not reasonable options in this 
proceeding.  JA-144. 
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City of Tacoma, 460 F.3d at 73.  Under the FPA, as amended, FERC shall give 

equal consideration to the purposes of energy conservation, the protection, 

mitigation of damage to, and enhancement of, fish and wildlife (including related 

spawning grounds and habitat), the protection of recreational opportunities, and the 

preservation of other aspects of environmental quality.”  16 U.S.C. § 797(e).  In 

addition to including mandatory conditions and prescriptions imposed by the 

Secretaries of Interior and Commerce under Sections 4(e) and 18 of the FPA, 

FERC must also consult with state and federal wildlife protection agencies and 

include conditions to protect fish and wildlife.  16 USC § 803(j).  

 In City of Tacoma, this Court explained the significance of Congress’ 

mandate to protect the environment in federal hydropower licensing:   

In light of these sweeping changes in FERC’s statutory mandate [since 
the 1920s], FERC not only has the authority but also the obligation to 
evaluate existing projects completely anew upon expiration of their 
license terms.  If Congress’s enactments are to have any meaning at all, 
then Congress must have envisioned major changes at some if not all of 
these existing projects.  . . . Nothing in the FPA suggests that Congress 
intended to ‘grandfather’ existing projects so they could continue to 
operate indefinitely despite changes in national priorities. 
 

City of Tacoma, 460 F.3d at 73-74.  The FPA, as amended, imposes an affirmative 

obligation on FERC to ensure that new licenses include necessary conditions, 

consistent with current law, to protect the environment.  If the Project cannot be 

licensed and operated in a manner consistent with environmental requirements of 

the FPA and other federal law, FERC may decline to issue a license.  In re 
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Edwards Mfg., 81 FERC 61255, 62210 (Nov. 25, 1997) (finding public interest 

best served by denying license and requiring decommissioning of Edwards Dam). 

 FERC is failing to take action in this proceeding and such failure is in direct 

conflict with its statutory obligations under the FPA.  PacifiCorp has no intention 

to actually obtain a new license to operate the Project on new terms and conditions.  

Instead, PacifiCorp has entered into an agreement intended to prevent conclusion 

of the re-licensing proceeding while continuing to operate its Project on annual 

licenses incorporating the terms of its 1950s era license.  

 FERC has a legal duty to assert its jurisdiction and bring this proceeding to 

conclusion one way or another.  FERC has authority (and a duty) to declare that a 

waiver has occurred under Section 401 and to conclude the re-licensing.  

Alternatively, FERC has authority (and a duty) to dismiss PacifiCorp’s license 

application on grounds that PacifiCorp has failed to diligently pursue water quality 

certification and re-licensing.  FERC’s failure to take action while the Project 

continues to operate on the terms of a long-expired license, with no efforts being 

made to re-license the Project, is an abdication of its duties under the FPA. 

 FERC may not defer to the KHSA as a justification for its failure to act.  

FERC has not reviewed, approved, or taken any action on the KHSA in conflict 

with its own regulations and policies.  18 C.F.R. 385.601 – 385.604; 116 FERC 

61,270 (2006) (Settlements in Hydropower Licensing Proceedings under Part I of 
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the Federal Power Act).  FERC has not determined whether the KHSA is 

consistent with the public interest.  Nor has FERC taken any comments or 

evidence from parties to the re-licensing who object to the KHSA.  Rainsong, 106 

F.3d at 274-75 (FERC unlawfully abdicated its authority by failing to make 

independent determination of whether proposed license was consistent with 

requirements of FPA).  FERC has acknowledged that “there is no apparent 

prospect” that contingencies required by the KHSA will occur.  JA-801.  The 

KHSA will not resolve this re-licensing. It will only lead to more delay and 

continued Project operation by PacifiCorp under its long-expired license.   

 Congress vested FERC with jurisdiction and authority to license and 

regulate hydropower development on navigable waters and to ensure that new 

licenses contain conditions adequate to protect the environment from harmful 

project effects.  This Court must determine whether FERC has properly discharged 

its statutory duties.  Confederated Tribes and Bands of the Yakima Nation v. 

FERC, 746 F.2d 466, 472 (9th Cir. 1984).  FERC acts in direct contravention of its 

statutory duties if it fails to act to conclude a re-licensing proceeding while 

permitting continued operation on a long-expired license.  The current status quo 

conflicts with Congress’s intent in the FPA and conflicts with the public interest. 

 FERC has completed all the work necessary to conclude re-licensing.  It has 

the authority to conclude the re-licensing.  This Court should remand to FERC 
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with a direction to bring the re-licensing to conclusion either through issuance of a 

new license or through dismissal of PacifiCorp’s re-license application.  Public 

Citizen Health Research Group v. FDA, 740 F.2d 21, 32 (D.C. Cir. 1984) (noting 

that a court has the power to order agency to carry out its substantive statutory 

mandates where agency has abdicated its statutory responsibility). 

IX. CONCLUSION AND RELIEF REQUESTED 

 The Tribe requests that this Court rule that, as a matter of federal law, the 

States of Oregon and California have waived their water quality certification 

authority under Section 401 of the Clean Water Act.  The Tribe requests that this 

Court vacate FERC’s order denying the Tribe’s petition for declaratory order and 

subsequent order denying rehearing and remand to FERC for further proceedings 

consistent with the opinion of this Court.  On remand, the Court should direct 

FERC to bring this re-licensing to conclusion either through issuance of a new 

license or dismissal of the license application for lack of diligent prosecution. 

 Respectfully submitted this 25th day of September 2015. 

/s/ Thomas P. Schlosser________________ 
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Counsel for Petitioner Hoopa Valley Tribe 
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