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CERTIFICATE AS TO PARTIES, 
RULINGS, AND RELATED CASES 

 
   Pursuant to Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows: 

 A.   Parties and Amici 

 All parties, intervenors, and amici appearing before the district court and in 

this Court are listed in the Brief of Appellant the Confederated Tribes of the Grand 

Ronde Community of Oregon (“Grand Ronde”) and the Brief of Appellants Clark 

County, Washington et al., (“Clark County”) with the following exceptions.  In 

their complaint (No. 1:13-cv-850-BJR), the Clark County plaintiffs also named as 

defendants: the National Indian Gaming Commission (“NIGC”) and Tracie 

Stevens, in her official capacity as Chairperson of the NIGC.  JA 61 (¶¶ 20-21), JA 

78-80 (fourth claim).  The Clark County plaintiffs did not pursue their claim 

against the NIGC defendants, who consequently are not party to the appeal.   

 
 B.   Ruling under Review 

 Plaintiffs-Appellants appeal from the district court’s order (Dkt. No. 84) 

(Dec. 12, 2014) (JA 103) and memorandum opinion (Dkt. No. 85) (Dec. 12, 2014) 

(JA 104-160) granting summary judgment in favor of the defendants. 
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 C.   Related Cases 
 
 The case began as separate actions by Grand Ronde (Nos. 1:13-cv-849-BJR) 

and Clark County (1:13-cv-850-BJR), which were consolidated in the district 

court.  This Court consolidated the separate appeals by Grand Ronde (No. 14-

5326) and Clark County (No. 15-5033).  The case has not previously been before 

this Court or any other court.    

      Respectfully submitted, 

         /s  John L. Smeltzer 
 
      John L. Smeltzer 
      Appellate Section 
      Environment & Natural Resources Division 
      United States Department of Justice 
      Post Office Box 23795 
      Washington, DC  20026-3795 
      (202) 305-0343 
      john.smeltzer@usdoj.gov 

 

    

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 3 of 101

mailto:john.smeltzer@usdoj.gov


iii 
 

TABLE OF CONTENTS 
 
         PAGE 

 
TABLE OF AUTHORITIES .................................................................................. vii 
 
GLOSSARY OF ACRONYMS & ABBREVIATIONS ........................................ xiv 
 
STATEMENT OF JURISDICTION.......................................................................... 1 
 
ISSUES PRESENTED ............................................................................................... 1 
 
STATEMENT OF THE CASE .................................................................................. 2 
 

A. Introduction ........................................................................................... 2 
 

B. Statement of Facts ................................................................................. 5 
 

1. Lower Cowlitz Pre-1855 ............................................................  5 
 

2. Upper Cowlitz Pre-1855 ............................................................. 9 
 

3. Chehalis River Treaty Council.................................................... 9 
 

4. 1855-1904 ................................................................................. 11 
 

5. 1904-1934 ................................................................................. 13 
 

6. Indian Reorganization Act ........................................................ 16 
 

7. Indian Claims Commission Proceedings .................................. 17 
 

8. Petition for Federal Acknowledgement .................................... 19 
 
C. Administrative Proceedings ................................................................ 21 

 
1. Trust Parcel ............................................................................... 21 

 
2. Indian Gaming Regulatory Act ................................................. 22 

 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 4 of 101



iv 
 

3. NIGC Restored Lands Opinion ................................................. 23 
 

4. NEPA Proceedings .................................................................... 24 
 

D. Record of Decision .............................................................................. 26 
 
1. Statutory Authority ................................................................... 26 

 
2. Eligibility for Gaming ............................................................... 28 

 
E. District Court Proceedings .................................................................. 29 

 
SUMMARY OF ARGUMENT ............................................................................... 30 
 

A. 25 U.S.C. § 479 ................................................................................... 30 
 

B. 25 C.F.R. § 292.6(d) ............................................................................ 32 
 

C. 25 U.S.C. § 83.12(b) (1994) ................................................................ 32 
 

D. 40 C.F.R. § 1506.5 .............................................................................. 33 
 

STANDARD OF REVIEW ..................................................................................... 34 
 
ARGUMENT ........................................................................................................... 36 
 

I. INTERIOR REASONABLY CONSTRUED IRA § 479 ................... 36 
 
A. Interior Reasonably Determined that “Now” Does 

Not Modify “Recognized” ........................................................ 38 
 
1. Interior’s Interpretation is Not Foreclosed by  

President ......................................................................... 40 
 

2. Interior’s Interpretation Is Reasonable ........................... 41 
 

3. Interior’s Interpretation Comports with 
Legislative History ......................................................... 44 

 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 5 of 101



v 
 

4. Interior’s Interpretation Comports with the 
Second Definition of Indian ........................................... 47 

 
5. Interior’s Has Interpreted § 479 Consistently ................ 47 

 
B. Interior Reasonably Construed “Under Federal 

Jurisdiction” .............................................................................. 50 
 
1. “Under Federal Jurisdiction” Does Not 

Mean Within “Indian Country” ...................................... 53 
 

2. “Federal Jurisdiction” Does Not Depend On 
an Active Government-To-Government 
Relationship .................................................................... 54 

 
C. Interior Reasonably Found the Cowlitz to Have 

Been Under Federal Jurisdiction in 1994 ................................. 55 
 
1. Interior Reasonably Determined that the 

United States Exercised Authority Over the 
Cowlitz Tribe .................................................................. 55 

 
2. Interior Reasonably Determined that Federal 

Jurisdiction Over the Cowlitz Tribe Was Not 
Terminated ...................................................................... 60 

 
II. INTERIOR REASONABLY DECLARED THE 

COWLITZ PARCEL ELIGIBLE FOR GAMING ............................. 63 
 
A. Interior’s Decision Comports with The Regulatory  

Language ................................................................................... 65 
 

B. Interior Applied the Correct Standard ...................................... 66 
 

C. Interior Reasonably Found “Significant” Historic  
Connections ............................................................................... 68 

 
D. Interior’s Decision Comports with Prior Decisions .................. 70 

 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 6 of 101



vi 
 

III. INTERIOR HAD NO OBLIGATION TO SCRUTINIZE 
THE COWLITZ TRIBE’S MEMBERSHIP GROWTH .................... 72 
 
A. Clark County’s Claim under 83.12(b) (1994) is 

Forfeited and Moot.................................................................... 72 
 

B. Interior’s NEPA Analysis Was Sufficient ................................ 77 
 
CONCLUSION ........................................................................................................ 80 
 
ADDENDUM: APPLICABLE STATUTES & REGULATIONS 
 
CERTIFICATE OF COMPLIANCE 
 
CERTIFICATE OF SERVICE 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 7 of 101



vii 
 

TABLE OF AUTHORITIES 
 
CASES: 
 
Advocates for Highway and Auto Safety v. Federal Motor 

Carrier Safety Admin., 429 F.3d 1136 (D.C. Cir. 2005) ......................... 73, 77 
 
*ANR Pipeline Co. v. F.E.R.C., 
 71 F.3d 897 (D.C. Cir. 1995) ............................................................. 35, 65, 71 
 
Bangor Hydro-Elec. Co. v. FERC, 
 78 F.3d 659 (D.C. Cir. 1996) ......................................................................... 41 
 
Brown v. Commissioner of Indian Affairs,  
 8 IBIA 183 (1980) ......................................................................................... 47 
 
Cachil Dehe Band of Wintun Indians of the Colusa Indian 

Community v. California, 547 F.3d 962 (9th Cir. 2008) ............................... 22 
 
California Valley Miwok Tribe v. United States, 
 515 F.3d 1262 (D.C. Cir. 2008) ..................................................................... 17 
 
*Carcieri v. Salazar, 
 555 U.S. 379 (2009)............................ 27, 34, 37-39, 41, 44-46, 49, 52, 55, 57 
 
Cherokee Nation v. State of Georgia, 
 30 U.S. 1 (1831) ............................................................................................. 59 
 
*Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 
 467 U.S. 837 (1984)................................................................................. 34, 35 
 
Citizens Exposing Truth About Casinos v. Kempthorne, 
 492 F.3d 460 (D.C. Cir. 2007) ........................................................... 24, 63, 64 
 
*City of Arlington v. FCC, 
 133 S.Ct. 1863 (2013) .............................................................................. 34, 55 
 
*City of Roseville v. Norton, 
 348 F.3d 1020 (D.C. Cir. 2003) ............................................................... 23, 63 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 8 of 101



viii 
 

Comm’r of Internal Revenue v. Clark, 
 489 U.S. 726 (1989)....................................................................................... 63 
 
Council for Urological Interests v. Burwell, 
 790 F.3d 212 (D.C. Cir. 2015) ....................................................................... 35 
 
County of Yakima v. Confederated Tribes and Bands of Yakima 

Indian Nation, 502 U.S. 251 (1992) .............................................................. 16 
 
Dept. of Transp. v. Public Citizen, 
 541 U.S. 752 (2004)....................................................................................... 79 
 
Donnelly v. F.A.A., 
 411 F.3d 267 (D.C. Cir. 2005) ....................................................................... 51 
 
Erie County v. Chaudhuri, 
 802 F.3d 267 (2d Cir. 2015) .......................................................................... 63 
 
General Electric Co. v. Commissioner of Internal Revenue, 
 245 F.3d 149 (2d Cir. 2001) .............................................................. 38, 48, 49 
 
*Grossmont Hosp. Corp. v. Burwell, 
 797 F.3d 1079 (D.C. Cir. 2015) ......................................................... 35, 35, 65 
 
Halbert v. United States, 
 283 U.S. 753 (1931)................................................................................. 13, 14 
 
Holly Hill Fruit Products, Inc. v. Addison, 
 136 F.2d 323 (5th Cir. 1943) ......................................................................... 66 
 
Intercollegiate Broadcasting System, Inc. v. Copyright Royalty 

Bd., 796 F.3d 111 (D.C. Cir. 2015) ......................................................... 72, 79 
 
Jicarilla Apache Nation v. U.S. Dept. of the Interior, 
 613 F.3d 1112 (D.C. Cir. 2010) ..................................................................... 34 
 
King v. Ickes, 
 64 F.2d 979 (D.C. Cir. 1933) ......................................................................... 51 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 9 of 101



ix 
 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 
Patchak, 132 S.Ct. 2199 (2012) .................................................................... 51 

 
Mayo Foundation for Medical Education and Research v. 

United States, 562 U.S. 44 (2011) ........................................................... 35, 52 
 
Montana v. United States, 
 450 U.S. 544 (1981)....................................................................................... 76 
 
Montford and Co., Inc. v. S.E.C., 
 793 F.3d 76 (D.C. Cir. 2015) ................................................................... 34, 35 
 
Morton v. Mancari, 
 417 U.S. 535 (1974)....................................................................................... 54 
 
NetworkIP, LLC v. F.C.C., 
 548 F.3d 116 (D.C. Cir. 2008) ....................................................................... 75 
 
Oglala Sioux of the Pine Ridge Indian Reservation v. United 

States Army Corps of Engineers, 
 570 F.3d 327 (D.C. Cir. 2009) ........................................................... 17, 18, 20 
 
Priests for Life v. U.S. Dept. of Health & Human Services, 
 772 F.3d 229 (D.C. Cir. 2014) ....................................................................... 76 
 
Rancheria v. Jewell, 
 776 F.3d 706 (9th Cir. 2015) ......................................................................... 64 
 
Riffin v. Surface Transp. Bd., 
 733 F.3d 340 (D.C. Cir. 2013) ....................................................................... 34 
 
Sizemore v. Brady, 
 235 U.S. 441 (1914)....................................................................................... 60 
 
South Carolina v. Catawba Indian Tribe, 
 476 U.S. 498 (1986)....................................................................................... 61 
 
Thomas Jefferson Univ. v. Shalala, 
 512 U.S. 504 (1994)....................................................................................... 35 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 10 of 101



x 
 

United States v. Chavez, 
 290 U.S. 357 (1933)................................................................................. 53, 54 
 
United States v. Dewey County, S.D., 
 14 F.2d 784 (8th Cir. 1926) ........................................................................... 60 
 
United States v. John, 
 437 U.S. 634 (1978)....................................................................................... 40 
 
United States v. John, 
 560 F.2d 1202 (5th Cir. 1977) ................................................................. 40, 41 
 
United States v. Kagama, 
 118 U.S. 375 (1883)....................................................................................... 51 
 
United States v. LeBris, 
 121 U.S. 278 (1887)....................................................................................... 53 
 
Vermont Yankee Nuclear Power Corp. v. Natural Resources 

Defense Council, Inc., 435 U.S. 519 (1978) .................................................. 79 
 
 
STATUTES: 
 
Administrative Procedure Act: 
 5 U.S.C. § 702 .................................................................................................. 1 
 5 U.S.C. § 706 ............................................................................................ 1, 72 
 5 U.S.C. § 706(2)(A) ..................................................................................... 34 
 
18 U.S.C. § 1151 ...................................................................................................... 53 
 
Indian Reorganization Act (1934: 
 25 U.S.C. § 461 .............................................................................................. 16 
 25 U.S.C. § 462 .............................................................................................. 16 
 25 U.S.C. § 465 .................................................................................. 17, 36, 54 
 25 U.S.C. § 467 .............................................................................................. 17 
 25 U.S.C. § 476(a) ......................................................................................... 17 
 25 U.S.C. § 478 .............................................................................................. 17 
 25 U.S.C. § 479 ......................... 1, 26, 27, 30, 34, 36, 39-43, 46-48, 51, 54, 61 
 25 U.S.C. § 479a-1 ........................................................................................ 42 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 11 of 101



xi 
 

 
National Indian Gaming Commission (“NIGC”) 
 25 U.S.C. § 2702(1) ....................................................................................... 22 
 25 U.S.C. § 2702(2) ....................................................................................... 22 
 25 U.S.C. § 2710(d)(1)(A) ............................................................................. 22 
 25 U.S.C. § 2710(d)(1)(B) ............................................................................. 22 
 25 U.S.C. § 2710(d)(1)(C) ............................................................................. 23 
 25 U.S.C. § 2719(a) ....................................................................................... 63 
 25 U.S.C. § 2719(b) ................................................................................. 23, 63 
 25 U.S.C. § 2719(b)(ii) .............................................................................. 2, 28 
 25 U.S.C. § 2719(b)(1)(A) ............................................................................. 23 
 25 U.S.C. § 2719(b)(1)(B)(ii) ........................................................ 2, 28, 64, 72 
 25 U.S.C. § 2719(b)(1)(B)(ii)-(iii)..................................................... 23, 24, 63 
 
28 U.S.C. § 1291 ........................................................................................................ 1 
 
28 U.S.C. § 1331 ........................................................................................................ 1 
 
28 U.S.C. § 1346 ........................................................................................................ 1 
 
28 U.S.C. § 2107(b) ................................................................................................... 1 
 
National Environmental Policy Act: 
 42 U.S.C. § 4332(2)(C) ................................................................................. 24 
 
Act of Sept. 27, 1850, 9 Stat. 496 ............................................................................ 10 
Act of July 4, 1884, c. 180, § 9, 23 Stat. 76 ............................................................. 58 
Act of March 4, 1911, 36 Stat. 1345 ........................................................................ 14 
Act of June 25, 1948, c. 645, 62 Stat. 757 ............................................................... 53 
 
Pub. L. 103-454, 104, 108 Stat. 4791 (Nov. 2, 1994) 
 § 103(2) .......................................................................................................... 42 
 § 103(4)  ......................................................................................................... 60 
 § 103(6) .......................................................................................................... 42 
 
Pub. L. No 108-222, 118 Stat. 621 (April 30, 2004) ............................................... 20 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 12 of 101



xii 
 

 
RULES AND REGULATIONS: 
 
25 C.F.R. Part 83 ...................................................................................................... 19 
25 C.F.R. § 83 .................................................................................................... 19, 76 
25 C.F.R. § 83.7€ ..................................................................................................... 73 
25 C.F.R. § 83.12 ..................................................................................................... 76 
25 C.F.R. § 83.12(b) (1994) ................................................................... 29, 32, 73-77 
25 C.F.R. § 83.46 ..................................................................................................... 76 
 
25 C.F.R. Part 151 .................................................................................................... 22 
25 C.F.R. § 151.3(a) ................................................................................................. 22 
25 C.F.R. § 151.10 ................................................................................................... 22 
25 C.F.R. § 151.11(a) ............................................................................................... 22 
25 C.F.R. § 151.11(c) ............................................................................................... 25 
 
25 C.F.R. §§ 292.1-292.26 ....................................................................................... 23 
25 C.F.R. § 292.2 ......................................................................................... 66, 70, 72 
25 C.F.R. § 292.6(d) .................................................................. 23, 28, 65-68, 72, 74 
25 C.F.R. § 292.12(b) .............................................................................................. 67 
 
40 C.F.R § 1502.13 .................................................................................................. 24 
40 C.F.R. § 1506.5 ............................................................................................. 33, 77 
 
43 Fed. Reg. 39361 (Sept. 5, 1978)  .................................................................. 19, 42 
59 Fed. Reg. 9280 (Feb 25, 1994) ........................................................................... 19 
62 Fed. Reg. 8983 (Feb. 27, 1997) .......................................................................... 19 
65 Fed. Reg. 8436 (Feb. 18, 2000) .......................................................... 3, 19, 20, 43 
67 Fed. Reg. 607 (Jan. 4, 2002) ............................................................................... 20 
*73 Fed. Reg. 29354 (May 28, 2008) ..............................................23, 64, 66, 68, 72 
79 Fed. Reg. 46275 (August 7, 2014) ...................................................................... 23 
80 Fed. Reg. 37862 (July 1, 2015) ..................................................................... 19, 76 
 
Fed. R. App. P. 32(a)(7)(C) ..................................................................................... 82 
Fed. R. App. P. 4(a)(1)(B) ......................................................................................... 1 
 
 
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 13 of 101



xiii 
 

 
ADMINISTRATIVE DECISIONS: 
 
21 Ind. Cl. Comm. 143, 170-171 (June 25, 1969) ................................................... 18 
25 Ind. Cl. Comm. 442, 451-452 (June 23, 1971) ................................................... 18 
30 Ind. Cl. Comm. 129, 142 (April 12, 1973) ......................................................... 18 
 
MISCELLEANOUS: 
 
Felix S. Cohen, HANDBOOK OF FEDERAL INDIAN LAW (1941) ............ 39, 51 
 
WARNER’S ENGLISH GRAMMAR AND COMPOSITION: THE  
 COMPLETE COURSE 9 (1986) ................................................................... 38 
 
http://elips.doi.gov/elips/  (Interior 209 Departmental Manual 3.2A(11)) .............. 52 
http://www.merriam-webster.com/dictionary/ vicinity ........................................... 65 
http://www.merriam-webster.com/dictionary/ area ................................................. 66 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 14 of 101

http://elips.doi.gov/elips/


xiv 
 

GLOSSARY OF ACRONYMS & ABBREVIATIONS 
 

APA ........................................................ Administrative Procedure Act 
 
BIA ................................................................... Bureau of Indian Affairs 
 
Cowlitz Tribe or Tribe ........................................... Cowlitz Indian Tribe 
 
EIS ..................................................... Environmental Impact Statement 
 
FEIS .......................................... Final Environmental Impact Statement 
 
Grand Ronde ..................................... Confederated Tribes of the Grand 

 Ronde Community of Oregon 
 
ICC .............................................................. Indian Claims Commission 
 
IGRA ..................................................... Indian Gaming Regulatory Act 
 
Interior .................................................. U.S. Department of the Interior 
 
IRA ................................................................ Indian Reorganization Act 
 
JA .................................................................................... Joint Appendix 
 
NEPA ............................................. National Environmental Policy Act 
 
NIGC ........................................... National Indian Gaming Commission 
 
SA .................................................................... Supplemental Appendix 
 
 

  
 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 15 of 101



1 
 

STATEMENT OF JURISDICTION 

 Plaintiffs-Appellants the Confederated Tribes of the Grand Ronde 

Community of Oregon and Plaintiffs-Appellants Clark County, Washington et al. 

brought separate actions (now consolidated) under the Administrative Procedure 

Act (“APA”), 5 U.S.C. § 702, 706, to challenge a decision by the United States 

Department of the Interior (“Interior”) to take land into trust for the Cowlitz Indian 

Tribe and declare the parcel an “initial reservation” eligible for tribal gaming.  JA 

(Joint Appendix) 14-84.  The district court had jurisdiction under 28 U.S.C. 

§§ 1331 and 1346.  JA 16, 57.  On December 12, 2014, the district court granted 

summary judgment for the Federal Defendants.  JA 104-160.  Plaintiffs timely 

appealed.  JA 12-13; see also 28 U.S.C. § 2107(b); Fed. R. App. P. 4(a)(1)(B).  

This Court has jurisdiction under 28 U.S.C. § 1291.   

ISSUES PRESENTED 

 1.  Whether Interior reasonably determined that it possesses authority 

under the Indian Reorganization Act to take land into trust for the Cowlitz Indian 

Tribe, on the grounds that the Tribe is a “recognized Indian tribe now under 

Federal jurisdiction” – i.e., under Federal jurisdiction in 1934 – under the Act’s 

first definition of “Indian,” 25 U.S.C. § 479; 

 2. Whether, when deciding to take land into trust for the Cowlitz Indian 

Tribe as an “initial reservation” eligible for gaming under the Indian Gaming 
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Regulatory Act, 25 U.S.C. § 2719(b)(1)(b)(ii), Interior reasonably applied a 

Department regulation requiring the trust parcel to be within an area where the 

Tribe has “significant historical connections”;  

 3.  Whether Clark County forfeited, for failing to raise in proceedings 

before Interior, its claim that a post-acknowledgment expansion in Cowlitz Tribal 

membership negated Interior’s authority to take land into trust for the Cowlitz 

Tribe and whether such claim is moot because it is founded on a now-rescinded 

regulation; and 

 4.  Whether Clark County failed to show that its questions regarding the 

Cowlitz Tribe’s membership count were material to Interior’s National 

Environmental Policy Act (“NEPA”) review. 

 
STATEMENT OF THE CASE 

 
 A.   Introduction 

 The Cowlitz Indian Tribe (“Cowlitz Tribe” or “Tribe”) is the successor to 

two 19th-century tribal groups – the “Lower Cowlitz” and the “Upper Cowlitz” – 

that occupied lands now part of southwestern Washington, principally within the 

basin of the Cowlitz River, a tributary of the Columbia River.  JA 624, 636-649.  

In 1855, federal officials conducted treaty negotiations with both groups for 

purposes of removing them to a reservation, but the parties failed to reach an 

accord.  JA 658-668.  Federal officials continued to conduct government-to-
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government relations with the Cowlitz Tribe for some time thereafter and 

continued to provide services to Cowlitz Indians up to and through the 1934 

enactment of the Indian Reorganization Act.  JA 668-754.  Around that time, 

however, Interior officials mistakenly believed that the Cowlitz Tribe had 

disbanded and ceased to exist.  JA 746-47, 749-50, 1076. 

 In 2000, following a rigorous historical, anthropological, and genealogical 

review (see pp. 19-20, infra), the Bureau of Indian Affairs (“BIA”) determined: 

(a) that the Lower and Upper Cowlitz had not ceased to exist but had maintained 

continuous corporate and political organization, (b) that, over time, the two groups 

had “amalgamated,” and (c) that the present-day Cowlitz Tribe qualified for 

recognition under federal law.  65 Fed. Reg. 8436 (Feb. 18, 2000) (JA 1077-79); 

see also JA 1121-1143 (2001 reconsidered final determination).   

 In April 2013, following extensive environmental, policy, and legal review, 

Interior agreed to take approximately 157.87 acres in Clark County, Washington 

(“Cowlitz Parcel”) into trust for the Cowlitz Tribe, and declared the parcel eligible 

for gaming under the “initial reservation” exception of the Indian Gaming 

Regulatory Act (“IGRA”).   JA 161-304.  Interior determined that the Cowlitz 

Tribe is a “recognized Indian tribe”  that was “under federal jurisdiction” in 1934 

and thus can be the beneficiary of a land trust under the Indian Reorganization Act 

(“IRA”), because the United States had exercised jurisdiction over the Cowlitz 
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Tribe before 1934 and because the jurisdictional relationship had never been 

terminated.  JA 263-272.  Interior also determined that the parcel is within an area 

the Cowlitz Tribe historically used for trade and subsistence purposes and thus 

meets the significant-historical-connection requirement imposed by Department 

regulations implementing IGRA’s “initial reservation” exception, even though the 

parcel is not within the Tribe’s aboriginal exclusive-use area.  JA 291-303. 

 Plaintiffs-Appellants the Confederated Tribes of the Grand Ronde 

Community (“Grand Ronde”) operate a casino in Oregon that could be impacted 

by competition from the proposed Cowlitz casino.  JA 16-17, 27-28.  Plaintiffs-

Appellants Clark County et al., (“Clark County”) are a coalition of local 

governments, businesses, and individuals, including non-tribal gaming operators, 

who could be variously impacted by the trust acquisition and casino development.  

JA 57-60.  Plaintiffs contend that Interior lacked authority under the IRA to take 

land into trust for the Cowlitz Tribe, and that Interior acted arbitrarily in declaring 

the Cowlitz Parcel gaming-eligible under the Department’s IGRA regulations.   

Clark County also contends that Interior acted arbitrarily when failing to scrutinize, 

for land-acquisition and NEPA purposes, a post-acknowledgment increase in 

Cowlitz Tribal membership.  For the reasons explained infra, the district court 

correctly rejected each of these arguments. 
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 B. Statement of Facts 

  1. Lower Cowlitz Pre-1855 

  The 19th-century Lower Cowlitz or  “Cowlitz proper” were a Salishan-

speaking people who primarily resided in villages along the lower stretch of the 

Cowlitz River, from near its confluence with the Columbia River upstream to 

Mossy Rock.  See JA 637-38, 954.  The Cowlitz were a “riverine” people, who 

travelled by canoe and depended on fish for subsistence.  JA 637, 642.  An 1812 

Pacific Fur Company report described the “Le-cow-lit-sic Indians” as a nation of 

“250 men.”  JA 641.  Using a “very conservative multiplier,” this indicated an 

overall Cowlitz population, around that time, of at least 1,000.  Id.; see also JA 461 

(1820 report noting “2400 souls” on “Cowlitsick” river); JA 2567 (1828 report 

noting “heavy population” of Salish-speaking Cowlitz).   

 Although principally domiciled along the Cowlitz River, the Cowlitz also 

utilized the Columbia River, including in the vicinity of the Lewis River and the 

Cowlitz Parcel.  For example, a North West Company journal describes a 

confrontation in 1814 between Cowlitz and Chinook Indians on the Columbia 

River at the lower entrance of the Willamette River (Multnomah Channel), JA 642, 

just across from the mouth of the Lewis River.  JA 299.  The journal describes “40 

canoes” and “300 warriors” of “Cowlitch and their allies,” and reports that the 
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affair was settled with “no blood . . . spilled” before the “Cowlitch . . . returned 

home.”  JA 2559.  

 Historian Robert Boyd documented a “Cowlitz Trail” or trade route down 

the Cowlitz River to the Columbia River, then upstream along the Columbia to 

points beyond the mouth of the Lewis River.  JA 2568-69, 2574-76; see also SA 

(Supplemental Appendix) 8, 13-14 (maps).1  As Boyd recounts: in 1824, George 

Simpson, chief factor of the Hudson’s Bay Company, dispatched an expedition 

party to investigate this route.  JA 2567.  The party travelled the “Cowlitz corridor” 

overland from Puget Sound south to the Cowlitz River, where they hired an Indian 

canoe to carry them to the Columbia River and out to Fort George at the Pacific 

Coast.  JA 2567; see also SA 8.  Thereafter, the Company moved its Columbia 

River headquarters inland (upstream) to Fort Vancouver (now part of Vancouver, 

Washington)   JA 2549, 2566; see also SA 8 (map).   

 In 1825, Simpson reported that “nearly the whole of the Furs got now at this 

place pass through the hands of three Chiefs or principal Indians,” including 

                                                           
1 Plaintiffs-Appellants Dragonslayer Inc. and Michels Development submitted a 
2007 draft of Boyd’s report with their comments on the proposed trust acquisition.  
See JA 291.  The report documents the history of Cathlapotle Village, an 
archeological site near the confluence of the Lewis and Columbia Rivers, on the 
Ridgefield National Wildlife Reserve.  JA 2534; see also JA 1069-1070. The final 
report was published in 2011.  JA 291; see also Robert Boyd, CATHLAPOTLE AND 
ITS INHABITANTS, 1792-1860 (U.S. Fish and Wildlife Service 2011).  The Federal 
Defendants have filed a motion to ask the Court to take judicial notice of maps in 
the final published report that were not in the 2007 draft report. 
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“Schannaway the Cowlitch Chief, whose track from the borders of Pugets Sound 

strikes on the Columbia [River] near to Belle vue Point.”  JA 2568-69.  Boyd 

surmised that “Schannaway’s Track” or the “Cowlitz Trail” was a water route on 

the Columbia River and/or a land route along the east bank of the Columbia River 

from the mouth of the Cowlitz to “Wakanasisi.” Id.  Wakanasisi is across the 

Columbia River from Bellevue Point, near the mouth of the Willamette River, ten 

miles north (downstream) from Fort Vancouver.  JA 296, 4605.   

 Boyd also determined that the Cowlitz Trail likely preceded first contacts 

with non-natives.  In 1792, a British expedition noted that the Cowlitz Indians 

possessed an “abundance of sea-otter skins,” which Boyd deemed a “likely 

indication that the Indian trade route * * * up the Cowlitz River to Puget Sound * * 

* was fully operative * * * in the pre fur-trade period” and thus “aboriginal.”  JA 

2544; see also JA 2576 (trade routes used “as much or more by Indians as they 

were by whites”).  By 1818, horses became “abundant” among the Cowlitz, 

increasing mobility and trade along aboriginal trails.  JA 2563.   

 Although Cowlitz Chief Schannaway died in 1828, JA 642, Cowlitz 

boatmen continued to be involved in the fur trade and commerce along 

“Schannaway’s Track” for another quarter century.  JA 2600, 2606.  Among other 

things, Hudson’s Bay Company traders hired Cowlitz boatmen to guide Company 

boats through Cowlitz River rapids and “may well have manned * * * boats 
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between the Cowlitz River and Fort Vancouver * * *, passing the mouth of the 

Lewis River on their way.”  JA 2606.     

 Beginning around 1830, an “intermitting fever” took hold among Columbia-

River Indians.  JA 643, 953.  By 1840, the Lower Cowlitz population dropped to 

only a few hundred.  JA 463, 645.  As the epidemic similarly depleted Chinook 

populations on the Columbia River, Lower Cowlitz moved onto the Columbia and 

intermarried with remnants of Chinook Indians who previously occupied the area.  

JA 638, 643.   

 In May 1836, ornithologist John Townsend reported “several large lodges of 

Kowalitsk Indians; in all probably one hundred persons” near his encampment “on 

a plain below Warrior’s point.”  JA 2580, 2585.  Warrior’s Point is on the 

Columbia River just below the mouth of the Lewis River.  A year before, in 1935, 

missionary Samuel Parker observed Cowlitz canoes in the same area, JA 2582, and 

in 1833, Dr. William Tolmie, Fort Vancouver’s first trained physician, encountered 

four canoes on the Cowlitz River “bound for the Wallamette [sic] to procure 

salmon.”  SA [Boyd 4818-4823].  Given the absence of salmon runs in the Cowlitz 

River, and the repeated references to Cowlitz Indians in the Columbia River, Boyd 

concluded that the observation of Cowlitz lodges near Warrior’s point around the 

time of the spring salmon run was “not * * * surprising.”  JA 2585.   
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  2.  Upper Cowlitz Pre-1855 

 The historical Upper Cowlitz were a Sahaptin-speaking people called 

“Taidnapam” who emigrated from the headwaters of the Lewis River into the 

upper reaches of the Cowlitz River sometime after 1820, partially in response to 

the epidemic that ravaged the Lower Cowlitz population.  JA 639, 954.  Because of 

their relatively late arrival, early documentation of the Upper Cowlitz is sparse.  JA 

650.  In 1853, an ethnographer described the Upper Cowlitz “Tai-tin-a pam” as a 

“band of Klikatats.”  JA 651; see also JA 648 (noting “Klickitat immigration into 

Cowlitz Valley).  Although the Upper Cowlitz and Lower Cowlitz were initially 

antagonistic, their relationship evolved into one of alliance and intermarriage.  JA 

954-55.  Boyd surmised that Upper Cowlitz Taidnapam boatmen replaced the 

Lower Cowlitz in the latter days of Hudson’s Bay Company commerce on 

“Schannaway’s Track.”  JA 2606.   

  3. Chehalis River Treaty Council  

 Congress established the Oregon Territory (including lands to become the 

State of Washington) in 1848.  JA 2601.  In June 1850, Congress authorized the 

appointment of commissioners “to negotiate treaties with the several Indian tribes 

in the Territory of Oregon, for the extinguishment of their claims to lands lying 

west of the Cascade Mountains * * *.”  Act of June 5, 1850, 9 Stat. 437.  A few 

months later, Congress enacted the Oregon Donation Land Act, to provide for the 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 24 of 101



10 
 

survey and “donation” of the “public lands” in Oregon to “white settler[s].”  Act of 

Sept. 27, 1850, 9 Stat. 496, 497; see also JA 496-97.  In 1853, Congress separated 

the Washington Territory from Oregon, and Isaac Stevens was appointed 

Washington’s territorial governor.  JA 656. 

 In a December 1854 report to Governor Stevens “relative to the 

extinguishment of Indian Title,” Indian sub-agent William H. Tappan described the 

Cowlitz as “but few” who might be moved to a reservation with the “Tai tin a 

pams.”  JA 309.  Tappan supposed that the “Tai tin a pams” on the “Cathlopoodle” 

(Lewis River) would be “willing to go to a reserve in the Chalatchie prairie” (along 

the Lewis River) and that “those of the Cowlitz and about Vancouver could be 

gathered” there as well, as the land is “unsurpassed by any in the Territory, and the 

very heart of the best berry district frequented by all of these tribes.”  Id.; see also 

JA 277.   

 In 1855, Governor Stevens convened the Chehalis River Treaty Council, to 

negotiate land-cession treaties with tribes of southwestern Washington, including 

the Cowlitz, Chehalis, Chinooks, and Quinault.  JA 474-476, 658-668.  The 

Cowlitz delegation numbered 140 and included chiefs representing both the Lower 

Cowlitz and Upper Cowlitz.  JA 660-61; see also JA 2607-2608.  One of these 

voiced displeasure at how the Cowlitz had been treated by the “King Georges,” 
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noting that “[t]hey [the English] only paid them [the Cowlitz] a shirt to go from 

Cowlitz to Vancouver.”  JA 663; see also JA 2608. 

 The Cowlitz and other tribes sought small reservations where they were 

living.  JA 475-76, 664.  Governor Stevens, however, desired to consolidate the 

tribes onto one reservation on the Pacific coast or across the Cascades to the 

Yakima Reservation.  JA 475-76, 658, 664, 667.  Unable to reach agreement, 

Governor Stevens advised the tribes that “[t]here will then be no treaty, no 

promises but you will be in the hands of the Great Father [President] to do as we 

please.”  JA 667.  Stevens advised that until such time, the Indians “could live 

where they liked provided it was not on a settler’s claim.”  JA 664. 

  4.  1855-1904 

 From 1855-56, there was a revolt among Yakima Indians against the Federal 

government, striking fears among settlers that other tribes would join the 

hostilities. JA 2616.  During this period, a group of Cowlitz allied with the 

Americans was housed on the Cowlitz Prairie under the supervision of Simon 

Plamondon, a French-Canadian fur trader and former Oregon Territorial legislator, 

who had married a Cowlitz wife.  JA 492, 642, 671-73.  Federal agents paid for 

their provisions and treated the encampment as a de facto “Cowlitz reservation.”  

JA 671; see also JA 696 (noting de facto Cowlitz reservation in 1862).  During the 

same period, a Cowlitz Indian named Zack who was hunting near the Chelatchie 
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Prairie (on the Lewis River) reportedly warned American settlers of approaching 

Yakima raiders.  JA 722 & n. 86; see also JA 2617.  

 Following the Yakima uprising, Federal officials made efforts to place the 

Cowlitz on a reservation with Chehalis Indians.  JA 493-94, 696-99.  According to 

a June 1868 superintendent’s report, Cowlitz Indians obeyed a summons to meet 

Indian agents at a newly-established Chehalis Reservation, “but refused to accept * 

* * goods or provisions, believing, as they declared, that the acceptance of presents 

would be construed [as] a surrender of their title to lands on the Cowlitz [River], 

where they have always lived * * * [and] desire[d] * * * a small reservation.”  JA 

495, 698-99.   

 In 1878, R.H. Milroy, an Indian agency superintendent, prepared a census of 

the Lower Cowlitz and Upper Cowlitz who remained in the Cowlitz River basin.  

JA 702-709, 1055-1056.  In the same year, to identify leaders who could speak for 

these Indians, Milroy appointed Atwin Stockum2 chief of the Lower Cowlitz and 

“Captain Peter” chief of the Upper Cowlitz.  JA 630, 702, 708; see also JA 1040-

41.  Milroy completed additional censuses of the Lower and Upper Cowlitz in 

1880 and 1883.  JA 711-12.   

 In the following years, the BIA provided medical care to Cowlitz Indians 

and education to their children as “non-reservation Indians.” See generally JA 712-
                                                           
2 Stockum was a hereditary chief, son of Chief Schannaway, and brother-in-law to 
Simon Plamondon.  JA 708, 1040-41.   
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722; see also JA 1060 (Indian School enrollees).  Federal officials also assisted 

Cowlitz Indians in obtaining allotments on public lands, including “public domain” 

or “fourth section” allotments under the 1877 General Allotment Act or “Dawes 

Act.”  JA 714; see also JA 1057-58 (list).  Under Federal policy, the latter 

allotments were limited to Indians who maintained relations with existing tribe 

over which the United States had acknowledged responsibility.  JA 715-16.   

  5.  1904-1934 

 In 1904, Cowlitz Chief Stockum and his nephew, Simon Plamondon, Jr., 

began petitioning for compensation for the loss of Cowlitz lands.  JA 727-730.  A 

special Indian agent who investigated the claim found it to be “just,”  JA 732, and 

the agency superintendent “recommend[ed] that the Cowlitz tribe living in the 

vicinity of Olequa, Washington, be * * * allotted [a] reservation.”  Id. 

 In 1911, Congress authorized the allotment of the Quinault Reservation to 

individual “Indians in Washington who are affiliated with the [Quinault].”  Act of 

March 4, 1911, 36 Stat. 1345, 1346.  After initially limiting such allotments to 

Indians adopted by the Quinault Tribe, BIA determined that Cowlitz Indians and 

members of others Washington tribes were eligible, even if not formally 

“affiliated” with the Quinault, JA 735, a view later confirmed by the Supreme 

Court.  Halbert v. United States, 283 U.S. 753, 760 (1931).    
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 In 1919, in connection with applications for allotments on the Quinault 

Reservation, BIA agent Charles A. Roblin prepared a schedule of the “unattached” 

Indians in western Washington.  JA 740.  Roblin’s report described the Cowlitz as 

the “‘blue blood’ of western Washington,” who were “independent, fearless and 

aggressive” and who “refused to subordinate themselves to the white man by 

entering into a treaty with them.”  JA 741.  “[A]s they had no reservation of their 

own,” however, Roblin reported that many Cowlitz had drifted across the Cascades 

or up the Columbia River, and were now variously “scattered all over the states of 

Washington and Oregon.” Id.    

 While geographically dispersed, the Cowlitz retained social and political 

ties.  After the death of Captain Peter in 1910 and Atwin Stockum in 1912, the 

separate Lower and Upper Cowlitz bands evolved into a single Cowlitz 

organization that held annual meetings and other functions.  JA 630-31, 737-39, 

1041-1049.  Over 200 Cowlitz Indians attended a tribal meeting in Chehalis in 

June 1912.  JA 736.  On the question of potential Quinault allotments, a local 

newspaper reported that the Cowlitz “do not * * * wish to go to the [Quinault] 

country to settle on lands away from their homes and near strange Indians with 

whom they have never had anything in common.”  Id.     

 From 1915 through 1929, a series of bills were introduced into Congress to 

give the Court of Claims jurisdiction to hear Cowlitz land claims.  JA 749; 3920-
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4003.  In 1928, both houses of Congress passed legislation to authorize such 

jurisdiction, JA 750; see also JA 3983-84, but President Coolidge vetoed the bill.  

JA 750, 3985. 

 The President’s veto reflected views at Interior (later found to be mistaken) 

that the Cowlitz Tribe had ceased to exist as a tribal entity.  In a 1924 letter to the 

Chairman of the Senate Committee on Indian Affairs, Secretary Hubert Work 

opposed the claims legislation, observing that the Cowlitz were “scattered through 

the southern part of the State of Washington, most[ly] * * * liv[ed] on small farms 

of their own, * * * [were] without any tribal organization, [were] generally self-

supporting, and [were] absorbed into the body politic.”  JA 749.   In a 1933 

response to an individual’s petition to be enrolled with the Cowlitz Tribe, Indian 

Affairs Commissioner John Collier similarly stated that “no enrolments are now 

being made with remnants of the Cowlitz tribe” because the tribe “is no longer in 

existence as a communal entity,” has “no reservation under Government control,” 

and “no tribal funds * * * to their credit in the [United States] Treasury.”  JA 746.   

 Notwithstanding those views, during the 1920s and beyond, BIA continued 

to track and assert “jurisdiction” over Cowlitz Indians.  JA 744-46.  In its 1929 

annual report, the Toholah Agency estimated the Cowlitz population to be 600 

Indians “widely scattered across Southwestern Washington.” JA 748.  According 

to Toholah Agency records, Cowlitz children continued to attend BIA schools and 
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BIA agents continued to provide services to Cowlitz Indians with respect public-

domain trust lands and other matters.  JA 748, 754-58.  In February 1932, a BIA 

official attended a meeting of Cowlitz Indians called for the purpose of electing 

delegates to work with attorneys on the Tribe’s land claims.  JA 753; see also JA 

841.  In April 1932, the Commissioner of Indian Affairs approved an attorney 

contract with the Tribe.  JA 269.   

  6. Indian Reorganization Act  

 In the late 19th Century, via the 1877 Dawes Act and other legislation, 

Congress pursued a policy of allotting reservations to individual Indians, with the 

objective of “extinguish[ing] tribal sovereignty, eras[ing] reservation boundaries, 

and forc[ing] the assimilation of Indians into the society at large.”  County of 

Yakima v. Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S. 251, 

253-54 (1992).  The Indian Reorganization Act of 1934 (“IRA”) marked an abrupt 

turnabout from this policy.  Id.  The Act halted further allotments, 25 U.S.C. § 461, 

extended indefinitely the period of trust on allotted lands, id., § 462, and contained 

other measures designed to “return[] to the principles of tribal self-determination 

and self-governance which had characterized the pre-Dawes Act era.”  County of 

Yakima, 502 U.S. at 255.      

 Toward this end, Congress gave the Secretary authority, “in his discretion, to 

acquire, through purchase, relinquishment, gift, exchange, or assignment, any 
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interest in lands * * * within or without existing reservations * * * for the purpose 

of providing land for Indians,” 25 U.S.C. § 465, and to proclaim “new Indian 

reservations” on any land so acquired.  Id. § 467.  Congress gave tribes the option 

to organize under constitutions and bylaws to be approved by the Secretary of the 

Interior.  Id. § 476(a); California Valley Miwok Tribe v. United States, 515 F.3d 

1262, 1264 (D.C. Cir. 2008).  And Congress directed the Secretary to hold special 

referendum elections at existing reservations, within a year of the IRA’s 

enactment, to enable the Indians of those reservations to vote against the IRA’s 

application.  Id. § 478.   

 Because there was no Cowlitz Reservation in 1934, however, BIA did not 

call a special election on the applicability of the IRA vis a vis the Cowlitz Tribe.  

See JA 429-435 (listing elections).  The Cowlitz Tribe also did not seek to organize 

under the IRA.  JA 754.  Instead, in 1950, the Tribe adopted a constitution, with 

the objective, inter alia, of obtaining “just recognition” from the United States.  JA 

768; see also JA 765, 835, 965.  The Tribe adopted revised constitutions in 1974 

and 1993.  JA 961-66.   

  7. Indian Claims Commission Proceedings 

 In 1946, Congress gave the Indian Claims Commission (“ICC”) authority to 

adjudicate historical Indian land claims by any Indian tribe.  See Oglala Sioux of 

the Pine Ridge Indian Reservation v. United States Army Corps of Engineers, 570 
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F.3d 327, 331 (D.C. Cir. 2009).  In 1951, a Tribal member filed a petition with the 

ICC, “on relation of the Cowlitz Tribe,” JA 841; see also JA 459, seeking 

compensation for the taking of land within the Cowlitz River basin, as well as land 

on the Lewis River said to have been occupied by “Lewis River Cowlitz” (i.e., 

Taidnapam who moved into the area in the 1830’s).  JA 453-54, 471-72.   

 The ICC issued findings of fact and an opinion in 1969.  JA 450-479 (21 

Ind. Cl. Comm. 143 (June 25, 1969)).  Without resolving whether the Lewis River 

Taidnapam were affiliated with the Cowlitz, the ICC noted that the Lewis River 

lands had been occupied before the 1830’s by Chinooks and were thus “a 

transitional area of shifting Indian use” and not an area of “Cowlitz exclusive use 

and occupation.”  JA 454.  The ICC found, however, that at the time of the 1855 

Chehalis River Treaty Council and for “a long time prior thereto,” the Cowlitz 

Tribe had “exclusively used and occupied in Indian fashion” and thus held 

“aboriginal title to” approximately 2,500 square miles of land within the Cowlitz 

River basin.  JA 287; JA 477-48 (21 Ind. Cl. Comm. 143, 170-171 (June 25, 

1969)).  The ICC determined that these lands were taken without compensation in 

1863, by a Presidential declaration that made the lands available for public sale.  

JA 489-490, 497-99 (25 Ind. Cl. Comm. 442, 451-452, 459-461) (June 23, 1971)).  

In 1973, the ICC entered a judgment in favor of the Cowlitz Tribe of Indians in the 

amount of $1,550,000.  See 30 Ind. Cl. Comm. 129, 142 (April 12, 1973). 
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  8. Petition for Federal Acknowledgement   

 BIA recommended that the ICC judgment be distributed per capita to 

Cowlitz descendants, on the view that there was then no “Federally-recognized 

successor to the aboriginal entity aggrieved in 1863.”  JA 779.  This prompted the 

Cowlitz Tribe, in 1975, to petition for formal recognition.  JA 780.  At that time, 

BIA had no established procedures for tribal acknowledgment.  See 43 Fed. Reg. 

39361 (Sept. 5, 1978).  In 1978, BIA established the federal acknowledgement 

process, to ensure uniformity and fairness in tribal acknowledgement decisions.  

Id.; see also 25 C.F.R., Part 83.3  In 1987, the Cowlitz Tribe completed a revised 

petition under the Part 83 regulations.  JA 782.   

 Based on the Tribe’s submissions and its own investigations, BIA prepared 

detailed historical, anthropological, and genealogical reports on the Cowlitz Tribe.  

See JA 620-1063.  In 1997, BIA published a preliminary determination that the 

Tribe met acknowledgment criteria.  62 Fed. Reg. 8983 (Feb. 27, 1997); see also 

25 C.F.R. § 83.7 (criteria); JA 254 (describing criteria).  In 2000, after public 

comment and additional agency review, BIA formally recognized the Cowlitz 

Tribe.  JA 1077-1079 (65 Fed. Reg. 8436 (Feb. 18, 2000)).   

 BIA found, inter alia, that the Cowlitz Tribe was “Federally acknowledged” 

in 1855 in conjunction with the Chehalis River Treaty Council (pp. 9-11, supra), 
                                                           
3 The regulations were revised in 1994, 59 Fed. Reg. 9280 (Feb 25, 1994), and 
2015.  80 Fed. Reg. 37862 (July 1, 2015).   
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and that the period of “unambiguous Federal acknowledgement” extended through 

1878-1880, when BIA appointed Tribal chiefs and undertook Tribal censuses (pp. 

12-13, supra).  JA 1077 (65 Fed. Reg. at 8436)).  In a technical report, BIA noted 

that agency records from 1880-1940 “showed that * * * the Cowlitz Indians were 

not [then] a reservation tribe under Federal jurisdiction or under direct Federal 

Supervision.”  JA 1076.  BIA determined, however, that this “absence of * * * 

evidence” did not undermine findings that the Cowlitz Tribe had maintained social 

organization and community and had been continuously identified by external 

sources as a distinct Indian entity.  Id.; see also JA 1077 (65 Fed. Reg. at 8436). 

 In December 2001, following an administrative appeal and remand, the 

Assistant Secretary–Indian Affairs reconfirmed that the Cowlitz Tribe “meets the * 

* * criteria for acknowledgment * * * and is therefore acknowledged as an Indian 

tribe.”  JA 1143; see also 67 Fed. Reg. 607 (Jan. 4, 2002) (JA 1144-45).  Congress 

thereafter directed the Secretary to hold the ICC judgment (supra) in trust for the 

Cowlitz Tribe, for specified tribal educational, cultural, and developmental 

purposes.  Pub. L. No 108-222, 118 Stat. 621 (April 30, 2004). 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 35 of 101



21 
 

 B.  Administrative Proceedings 

  1. Trust Parcel 

 After receiving formal recognition, the Cowlitz Tribe petitioned BIA to take 

the Cowlitz Parcel in trust as its initial reservation.  JA 167.  The Cowlitz Parcel is 

in northwestern Clark County, west of Interstate 5 at the 319th Street interchange, 

near the town of La Center.  JA 244, 168; see also JA 2971-72, 2984-2986, 2988, 

4605 (maps).  The Parcel is within one mile of the Lewis River (southern border of 

Cowlitz County), see JA 2971, 2984-2985, approximately three miles from the 

Columbia River, JA 296, and approximately 14 miles south of the Cowlitz Tribe’s 

2,500 square-mile aboriginal exclusive-use area.  JA 292, 1272.  A Cowlitz Tribal 

member originally owned part of the Parcel.  JA 244.  Additional contiguous lots 

were acquired by Salishan-Mohegan, LLC, the Tribe’s development partner.  Id.   

 The Cowlitz Tribe proposes to use the Cowlitz Parcel for tribal government 

facilities, elder housing, and a cultural center.  JA 167.  The Tribe also proposes to 

construct a casino, hotel, and convention facility, an RV park, and a wastewater 

treatment plant.  JA 168, 2777-2786.  The casino development will provide 

employment for tribal members and revenue for Tribal development and 

government.  JA 168, 2765-66. 

 Under its land-into-trust regulations (25 C.F.R., Part 151), Interior may take 

land into trust for tribes “[w]hen the Secretary determines that the acquisition is 
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necessary to facilitate tribal self-determination, economic development, or Indian 

housing.”  25 C.F.R. § 151.3(a).  In determining whether to take land into trust, 

Interior considers the “need of the * * * tribe” for land, the “purposes for which the 

land will be used,” “jurisdictional problems and potential conflicts of land use 

which may arise,” and environmental impacts as evaluated under the National 

Environmental Policy Act.  See 25 C.F.R. §§ 151.10, 151.11(a).   

  2. Indian Gaming Regulatory Act  

 Congress enacted IGRA in 1988 to “provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments.”  Cachil Dehe Band 

of Wintun Indians of the Colusa Indian Community v. California, 547 F.3d 962, 

966 (9th Cir. 2008) (quoting 25 U.S.C. § 2702(1)).  IGRA permits Class III 

(casino-style) gaming so long as: (1) the gaming is conducted under a tribal 

ordinance that meets specified requirements and has been approved by the National 

Indian Gaming Commission (“NIGC”), 25 U.S.C. § 2710(d)(1)(A); (2) the gaming 

is within a state that otherwise permits such gaming, id. § 2710(d)(1)(B); and 

(3) the gaming is conducted in “conformance” with a “Tribal-state compact” 

between the tribe and subject state.4  Id. § 2710(d)(1)(C).   

                                                           
4 Washington State and the Tribe completed a gaming compact in 2014, which was 
approved by the Secretary.  See 79 Fed. Reg. 46275 (August 7, 2014). 
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 Under Section 20 of IGRA, if a Tribe proposes to conduct gaming on lands 

“acquired by the Secretary in trust for the benefit of an Indian tribe after October 

17, 1988” – i.e., after IGRA’s effective date – the lands must fall into one of 

several statutory exceptions.  25 U.S.C. § 2719(b)(1); see also City of Roseville v. 

Norton, 348 F.3d 1020, 1024 (D.C. Cir. 2003).  These include “lands * * * taken 

into trust as part of * * * (ii) the initial reservation of an Indian tribe acknowledged 

by the Secretary under the Federal acknowledgment process, or (iii) the restoration 

of lands for an Indian tribe that is restored to Federal recognition.”  25 U.S.C. 

§ 2719(b)(1)(B)(ii)-(iii).  In 2008, Interior promulgated regulations for 

implementing these exceptions. 73 Fed. Reg. 29,354, 29,376 (May 28, 2008) 

(codified at 25 C.F.R. §§ 292.1-292.26).  The regulations require, inter alia, that a 

proposed “initial reservation” be “within an area where the tribe has significant 

historical connections.”  25 C.F.R. § 292.6(d). 

  3.   NIGC Restored Lands Opinion 

 While its land-into-trust petition was pending with BIA, the Cowlitz Tribe 

asked NIGC to approve a Tribal gaming ordinance and declare that, if Interior 

were to take the Cowlitz Parcel into trust for the Tribe, the Parcel would be eligible 

for gaming under IGRA’s restored-lands exception.  JA 1246-1289.  The Tribe 

contended that BIA had administratively “terminated” government-to-government 

relations with the Tribe in the 1900s and subsequently “restored [the Tribe] to 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 38 of 101



24 
 

Federal recognition” within the meaning of IGRA § 2719(b)(1)(B)(iii).  JA 1256-

57.  In November 1995, the General Counsel of NIGC agreed.5  JA 1342-45; 1354.  

NIGC thereafter approved the Tribe’s gaming ordinance.  JA 1355-56.   

  4. NEPA Proceedings 

 Under the National Environmental Policy Act (“NEPA”), whenever a 

federal agency proposes to take a “major Federal action[] significantly affecting 

the quality of the human environment,” the agency must prepare, for public review, 

a detailed environmental impact statement (“EIS”) describing, inter alia, “any 

adverse environmental effects which cannot be avoided should the proposal be 

implemented” and potential “alternatives.”  42 U.S.C. § 4332(2)(C).  When 

identifying alternatives, the action agency must “briefly specify the underlying 

purpose and need to which the agency is responding.”  40 C.F.R § 1502.13.   

 In consultation with NIGC and other federal and State cooperating agencies 

(JA 170), BIA prepared, for public review and comment, a draft EIS in 2006 and a 

final EIS (“FEIS”) in 2008.  See JA 169-170; see also JA 2696-3322 (excerpts).  

The FEIS stated that the purpose and need of the proposed action is to advance the 

Federal policy of promoting tribal self-government by creating a land base for the 
                                                           
5 NIGC did not address whether the Cowlitz Parcel would qualify for IGRA’s 
“initial reservation” exception.  JA 1339, 1340-41, 1354.  In a subsequent 2007 
memorandum of agreement, NIGC and Interior agreed that the Secretary will 
determine eligibility for gaming under IGRA § 20(b) at the point land is taken into 
trust.  See Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460, 
462-63 (D.C. Cir. 2007). 
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Cowlitz Tribe that will allow the Tribe to establish a headquarters, provide 

government services, and conduct economic development.   JA 2765; see also JA 

168-169.  The purpose-and-need statement referenced the Business Plan and 

Unmet Needs Report (JA 3043-3085) submitted by the Tribe as part of its land-to-

trust application.6 JA 2765.   

 As potential alternatives to the Tribe’s development proposal (JA 2775-

2784), the FEIS evaluated a variant without a road realignment (JA 2784-86), a 

reduced-intensity casino development (JA 2788-91), a non-casino business-park 

development (JA 2792-2794), and a casino development at a different site near 

Ridgefield, two miles south from the Cowlitz Parcel (JA 2794-2800).   

 The FEIS also considered but eliminated from detailed evaluation other 

alternative sites, including sites along Interstate 5 and the Cowlitz River to the 

north.  JA 2805.  Based on various market analyses, JA 3241-64, including 

analyses submitted by Grand Ronde and La Center, see JA 3263, BIA found that 

the northern sites were inconvenient to the Seattle and Portland/Vancouver markets 

for gaming purposes, would generate less than one-half of the potential revenues 

from the proposed development, and would not “adequately meet the economic 

                                                           
6 See 25 C.F.R. § 151.11(c) (requiring plan when land-into trust application 
involves lands outside an existing reservation to be used for “business purposes.”)  
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objectives and needs” of the Cowlitz Tribe, as specified in the Tribe’s Business 

Plan.7  JA 2805, 3264; see also JA 3001-03 (response to comments).   

 The FEIS also determined that the northern sites were in “more rural, less 

developed areas” with greater potential for adverse environmental impacts, and 

were “not sufficiently distinguishable” from the studied alternatives for purposes 

of determining environmental impacts of the proposed alternative.  JA 2805.  The 

FEIS determined that all environmental effects (other than changes to site 

topography) would be insignificant.  JA 2938-2940.  As for potential 

socioeconomic effects, the FEIS acknowledged that existing card rooms would 

lose market share, but without significant adverse effect to the region.  JA 2939. 

 F.   Record of Decision 

 Interior initially approved the Cowlitz Tribe’s land-to-trust application in 

December 2010.  See JA 170-171.  Following an APA challenge and remand, see 

JA 283-284, Interior issued a revised record of decision in April 2013. JA 161-304.   

  1.   Statutory Authority 

 The 2013 decision acknowledged that Interior’s authority to take land into 

trust under the IRA’s first definition of Indian, see 25 U.S.C. § 479, is limited to 

“recognized Indian tribes” that were “under Federal jurisdiction” in 1934.  JA 255 

(citing Carcieri v. Salazar, 555 U.S. 379, 395 (2009)).  Interior determined 
                                                           
7 A new casino on the northern sites also would compete with the Chehalis Tribe’s 
Lucky Eagle casino in Rochester.  JA 3264.   
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however, that “recognized” has a meaning distinct from “under Federal 

jurisdiction” and that the IRA “places no time limit on recognition.”  JA 255 

(quoting Carcieri, 555 U.S. at 398 (Breyer, J., concurring)).  Interior concluded, 

therefore, that it was sufficient for the Cowlitz Tribe to be Federally recognized8 at 

the time of the relevant trust acquisition.  Id.   

 As for “now under Federal jurisdiction,” Interior observed that a “plain 

meaning” interpretation coextensive with Congress’s plenary authority over 

Indians would give the phrase no limiting effect and would be inconsistent with 

Carcieri.  JA 262-63.  Accordingly, Interior reasoned that Congress intended to 

limit the IRA to those tribes for which the United States had actually exercised 

jurisdiction and assumed Federal responsibilities or obligations.  JA 262-263.  To 

implement this interpretation, Interior adopted a two-part inquiry: (1) whether, at 

some point before the IRA’s 1934 enactment, the United States had taken an action 

or series of actions establishing or reflecting federal obligations, duties, 

responsibility, or authority over a tribe; and (2) whether such “jurisdictional status 

remained intact” at the time of the IRA’s enactment.  JA 261.   

                                                           
8 Interior noted that “recognized” can be used in a “cognitive” sense to connote 
knowledge of a tribe’s existence and/or in a “jurisdictional” sense to connote 
special legal/jurisdictional status under Federal law.  Because Interior takes land 
into trust only for formally (politically) recognized tribes, Interior determined that 
it was not necessary to determine the precise usage of “recognized” in § 479.  JA 
254.  Interior also noted that both meanings applied to the Cowlitz Tribe in the late 
19th Century and again upon formal acknowledgement in 2000.  Id. 
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 Interior found numerous incidents demonstrating the exercise of Federal 

guardianship over the Cowlitz Tribe, including: the1855 treaty negotiations at the 

Chehalis River Treaty Council (pp. 9-11, supra); the 1878 “appointment” of 

Cowlitz chiefs (pp. 12-13, supra); the granting of public-domain allotments (p. 13, 

supra), the providing of education and health services and handling of various 

affairs of Cowlitz Indians (pp. 12-13, 15-16, supra), and the 1932 approval of a 

Tribal attorney contract (p. 16, supra).  JA 263-269.  Based on this evidence and 

“the lack of clear evidence of termination,” Interior concluded that the Cowlitz 

Tribe was “under federal jurisdiction” in 1934.  JA 272. 

  2.   Eligibility for Gaming 

 Interior also determined that the Cowlitz Parcel meets the Department’s 

regulatory criteria for gaming under IGRA’s initial-reservation exception (25 

U.S.C. § 2719(b)(1)(B)(ii)).  Interior found that the Cowlitz Parcel is “within an 

area where the [Cowlitz Tribe] has significant historical connections” for purposes 

of 25 C.F.R. § 292.6(d), because the Parcel (1) is a “mere 14 miles” south of the 

Tribe’s undisputed 2500-square mile historical exclusive-use area; and (2) within 

an area along the Columbia River where the Cowlitz Tribe had a significant 

historical presence for trade and subsistence use.  JA 291-303.   
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 G.   District Court Proceedings  

 Grand Ronde and Clark County filed their complaints in June 2013, 

alleging: (1) that the Cowlitz Tribe was not “recognized” or “under federal 

jurisdiction” in 1934 and thus cannot be the beneficiary of a trust acquisition under 

the IRA; (2) that the Cowlitz Tribe lacks sufficient historic connections to the 

Cowlitz Parcel to meet regulatory requirements for IGRA’s initial reservation 

exception; and (3) that Interior failed, in various alleged ways, to meet its NEPA 

obligations.  JA 14-38; JA 53-83.  Citing provisions in Interior’s 1994 

acknowledgment regulations that placed conditions on certain post-

acknowledgment “additions” to a tribe’s “base roll,” see 25 C.F.R. § 83.12(b) 

(1994), Clark County also alleged that Interior lacked authority to take land into 

trust for the Cowlitz Tribe due to a “dramatic” expansion in Cowlitz Tribal 

membership.  JA 77.   

 The district court granted Interior’s motion to consolidate the actions, JA 

104, and allowed the Cowlitz Tribe to intervene as defendant.  JA 3.  Following 

cross-motions for summary judgment, see JA 104, the district court issued a 

memorandum opinion granting summary judgment for Interior and the Tribe.  JA 

104-160.    

 Regarding the IRA, the district court determined that the terms “recognized” 

and “under federal jurisdiction” are ambiguous and that Interior’s interpretation 
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and application of these terms warrant deference.   JA 113-33.  Regarding IGRA, 

the district court found Interior’s gaming-eligibility determination to be consistent 

with BIA’s implementing regulations, IGRA’s purpose, and prior determinations 

relating to other tribes.  JA 135-144.  As for NEPA, the district court held that 

Grand Ronde failed to establish Article III standing, JA 144-47, and that Clark 

County’s claims lacked merit.  JA 147-160.  Finally, the district court found that 

Clark County waived its argument regarding Cowlitz membership growth, given 

Clark County’s failure to allege, at any point during the administrative 

proceedings, that the increase in membership affected Interior’s authority to take 

land into trust for the Tribe.  JA 133-135. 

 
SUMMARY OF ARGUMENT 

 
 A. 25 U.S.C. § 479  

 Interior reasonably determined, for purposes of the first definition of Indian 

in IRA § 479, that the Cowlitz Tribe is a “recognized Indian tribe” that was “under 

Federal jurisdiction” in 1934, and thus can be the beneficiary of an IRA land trust.  

Under ordinary syntax, the word “now” in the phrase “recognized Indian tribe now 

under Federal jurisdiction” modifies only the terms that follow.  The purpose of the 

term “recognized” is to verify that the subject group (persons of Indian descent) is 

an actual Indian tribe or tribes.  Requiring formal recognition on the date of the 

IRA’s enactment would exclude actual Indian tribes then owed guardian-like 
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obligations by the United States, solely because federal officials mistakenly failed 

to accord formal recognition.  The statute does not mandate this result and there is 

no rationale for inferring such intent. 

 Interior also reasonably construed “now under Federal jurisdiction” to 

include those tribes over which the United States had exercised jurisdiction in a 

manner reflecting Federal responsibilities or obligations and where such 

relationship remained extant on the date of the IRA’s enactment.  The term 

“Federal jurisdiction” is ambiguous and not plainly limited to “reservation” tribes 

or tribes “within Indian country.”    

 The United States first exercised jurisdiction over the Cowlitz Tribe through 

treaty negotiations in 1855 that implemented a statutory directive to extinguish 

tribal land claims west of the Cascade Mountains.  Although negotiations with the 

Cowlitz Tribe proved unsuccessful, the negotiations reflected Federal 

acknowledgment of the Tribe and its land claims, and Federal responsibility for the 

Tribe’s welfare upon the United States’ taking of Tribal land.  In accordance with 

such responsibility, Federal officials undertook additional efforts to find the Tribe 

a home and continued government-to-government relations through 1880.  Indian 

agents provided services to individual Cowlitz Indians up to and through the date 

of the IRA.  Because Federal guardianship over the Cowlitz was never clearly 

terminated, Interior reasonably concluded that the Cowlitz Tribe remained “under 
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Federal jurisdiction” for IRA purposes, even though Interior officials, at the time 

of the IRA’s enactment, mistakenly believed the Tribe had ceased to exist as a 

tribal entity.  

 B.  25 C.F.R. § 292.6(d) 

 Interior also reasonably determined that that the Cowlitz Parcel is “within an 

area where the [Cowlitz Tribe] had significant historical connections” for purposes 

of the Department’s regulations implementing IGRA’s “initial reservation” 

exception.  Interior determined that the Cowlitz Parcel is within 14 miles of the 

Cowlitz Tribe’s 2500 square-mile aboriginal exclusive-use area, and also within an 

area along the Columbia River that, while not exclusively used by the Cowlitz, was 

historically significant to the Cowlitz for trade and subsistence purposes.  Interior’s 

decision is consistent with the regulatory language and Interior reasonably 

distinguished prior decisions finding alleged trade routes insufficient to establish a 

significant historical connection.  Interior’s interpretation of its own regulation, its 

own prior decisions, and the historical record in this case, is entitled to deference.  

 C.  25 U.S.C. § 83.12(b) (1994) 

 The district court correctly determined that Clark County forfeited its claim 

under § 83.12(b) of the 1994 acknowledgment regulations, due to its failure to 

raise the claim in the proceedings before Interior.  Clark County misrepresents its 

own prior comments in an effort to show otherwise.  In any event, in a 2015 
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revision of the acknowledgment regulations, Interior rescinded the specific 

regulatory provision that Clark County cited and relied upon below.  This means 

that Clark County’s claim, if not forfeited, is moot. 

 D.  40 C.F.R. § 1506.5 

 Assuming, arguendo, that 40 C.F.R. § 1506.5 requires an agency to confirm 

the accuracy of any applicant-supplied information material to the agency’s NEPA 

analysis, no such duty arose with respect to the Cowlitz Tribe’s reported 

membership count, for two reasons: (1) Clark County does not dispute the number 

of persons enrolled by the Cowlitz Tribe, but instead disputes the propriety of 

enrollments, a claim (for reasons stated) that has been forfeited; and (2) Clark 

County fails to show that the alleged inflated membership number was material to 

Interior’s alternatives analysis or any other aspect of Interior’s NEPA review.      
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STANDARD OF REVIEW 
 

 On appeal from the district court’s grant of summary judgment, this Court 

reviews Interior’s decision de novo, under the familiar APA standard requiring the 

Court to uphold agency action unless it is “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”  Jicarilla Apache Nation v. 

U.S. Dept. of the Interior, 613 F.3d 1112, 1118 (D.C. Cir. 2010); 5 U.S.C. 

§ 706(2)(A).   

 Interior’s interpretation of the IRA – a statute Interior administers – is 

governed by the two-step inquiry set out in Chevron, U.S.A., Inc. v. Natural Res. 

Def. Council, Inc., 467 U.S. 837 (1984).9  Montford and Co., Inc. v. S.E.C., 793 

F.3d 76, 81 (D.C. Cir. 2015).  If, upon review of the statute’s language, structure, 

purpose, and legislative history, this Court determines that Congress has “directly 
                                                           
9 Because the Supreme Court described § 479’s “three discrete definitions” as 
“comprehensive” and containing “no gap” for Interior to fill, see Carcieri, 555 
U.S. at 391, Clark County suggests (Br. at 9-10, & n. 2) that Chevron does not 
apply to statutory-interpretation issues left open by Carcieri.  See also Carcieri, 
555 U.S. at 397 (Breyer, J., concurring) (finding “now” to be ambiguous but 
rejecting Chevron framework for lack of evidence that Congress intended Interior 
to “play a role in fixing the temporal reference of the word ‘now’.”).  The Supreme 
Court has since clarified, however, that courts may not reject the Chevron 
framework on the theory that an issue is “jurisdictional” or otherwise of a type that 
Congress did not intend to delegate.  City of Arlington Texas v. FCC, 133 S.Ct. 
1863, 1874 (2014).  The only preconditions to Chevron analysis are statutory 
ambiguity and agency authority to administer the statute.  Id.; see also Riffin v. 
Surface Transp. Bd., 733 F.3d 340, 344 (D.C. Cir. 2013). 
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spoken to the precise question at issue,” this Court must give effect to Congress’s 

“unambiguously expressed intent.”  Montford, 793 F.3d at 81-83 (quoting 

Chevron, 467 U.S. at 842-43); Council for Urological Interests v. Burwell, 790 

F.3d 212, 230 (D.C. Cir. 2015).  If this Court finds the statute to be silent or 

ambiguous on a specific issue – including a question regarding the scope of the 

agency’s authority – this Court must uphold Interior’s construction if 

“permissible.”  Montford, 793 F.3d at 82.  An agency’s interpretation is 

permissible so long as it is not “arbitrary or capricious in substance, or manifestly 

contrary to the statute.”  Mayo Foundation for Medical Education and Research v. 

United States, 562 U.S. 44, 53 (2011) (citation omitted).  

 This Court similarly gives “substantial deference” to an agency’s 

interpretation and application of its own regulations.  Grossmont Hosp. Corp. v. 

Burwell, 797 F.3d 1079, 1085 (D.C. Cir. 2015).  An agency’s interpretation 

controls unless it is contrary to the regulation’s plain language or other indications 

of the agency’s intent at the time of the regulation’s promulgation, id. (citing 

Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994)), or the agency 

“departs from established precedent without a reasoned explanation.”  ANR 

Pipeline Co. v. F.E.R.C., 71 F.3d 897, 901 (D.C. Cir. 1995).   
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ARGUMENT 

I.  INTERIOR REASONABLY CONSTRUED IRA § 479 
 
 When enacting the IRA in 1934, Congress defined “Indian” in “three 

discrete” ways, namely:  

[1] all persons of Indian descent who are members of any recognized 
Indian tribe now under Federal jurisdiction, * * * [2] all persons who 
are descendants of such members who were, on June 1, 1934, residing 
within the present boundaries of any Indian reservation, and . . . [3] all 
other persons of one-half or more Indian blood.  
 

Carcieri, 555 U.S. at 391-92 (quoting 25 U.S.C. § 479).  These definitions all 

required prospective IRA beneficiaries to prove Indian descent, but otherwise 

reflected three very different classification principles.  The third definition of 

Indian relied on a threshold blood quantum, the second definition relied on 

residence on an existing reservation, while the first definition (relevant here) relied 

on membership in a “recognized Indian tribe * * * under Federal jurisdiction” in 

1934.  25 U.S.C. § 479.  These definitions remain in place today, id., as does 

Interior’s authority to take land into trust for persons (and tribes) who meet these 

definitions.  Id. § 465. 

 In Carcieri, 555 U.S. 379, the Supreme Court construed the IRA’s first 

definition of Indian, in part.  Carcieri involved the Narragansett Tribe, which the 

Colony of Rhode Island had “placed under formal guardianship” in 1709, and 

which the State of Rhode Island had convinced to “relinquish” nearly all tribal 
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authority in 1880.  Id. at 383.  When the Narragansett first sought Federal aid in the 

early 20th Century, Interior declined, finding that the tribe “was, and always had 

been, under the jurisdiction of the New England States, rather than the Federal 

Government.”  Id. at 384.  Interior later recognized the Narragansett, however, and, 

in 1998, the Narragansett asked Interior to take certain lands into trust for the tribe 

under the IRA.  Id. 

 The Supreme Court held that “‘now under Federal jurisdiction’ * * * 

unambiguously refers to those tribes that were under * * * federal jurisdiction * * * 

when the IRA was enacted in 1934.”  555 U.S. at 395.  Because no party had 

suggested that the Narragansett Tribe was under Federal jurisdiction in 1934, the 

Court found that the tribe was not eligible to be the beneficiary of an IRA trust 

acquisition.  Id. at 396.  The Court majority did not, however, address the meaning 

of “under Federal jurisdiction” or whether “now” modifies “recognized Indian 

tribe.”  In a concurring opinion, Justice Breyer observed that a tribe could have 

been “under Federal jurisdiction” in 1934 without Federal recognition, e.g., if 

Interior then mistakenly believed that a tribe to whom the United States owed 

treaty obligations “no longer existed.” Carcieri, 555 U.S. at 398-99 (Breyer, J., 

concurring). 

 Adopting Justice Breyer’s construction, Interior reasonably interprets the 

IRA’s first definition of Indian to require that an Indian tribe be “recognized” at 
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the time Interior takes land into trust.  JA 255.  Interior also reasonably determined, 

under its two-part test, that the Cowlitz Tribe was “under Federal jurisdiction” in 

1934.  JA 255-272.  Plaintiffs fail to demonstrate otherwise.   

A. Interior Reasonably Determined that “Now” Does Not Modify 
“Recognized”  

 
 As Justice Breyer observed, the IRA’s first definition of Indian “imposes no 

time limit upon [tribal] recognition.”  Id., 555 U.S. at 398.  This follows foremost 

from § 479’s syntax.  Id.  In English, “the normal position of an adjective is 

directly before the word it modifies.”  General Electric Co. v. Commissioner of 

Internal Revenue, 245 F.3d 149, 155 (2d Cir. 2001) (quoting WARNER’S ENGLISH 

GRAMMAR AND COMPOSITION: THE COMPLETE COURSE 9 (1986)) (emphasis added).  

By placing the adjective “now” before “under Federal jurisdiction” but after 

“recognized Indian tribe,” 25 U.S.C. § 479, Congress evidenced its intent to have 

“now” modify only “under federal jurisdiction.”  Id. 

 Congress’s choice in word order also reflects the different functions served 

by the modifiers “recognized” and “under Federal jurisdiction.”  Congress added 

“under Federal jurisdiction” to limit the IRA to those Indian tribes over which the 

United States already had assumed duties, responsibilities or obligations via a prior 

exercise of authority.  See pp. 50-52, infra.  The term “now” is necessary to 

express that limitation.   
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 In contrast, the term “recognized” goes to whether the subject group is an 

actual “Indian tribe” or tribes.  See Felix S. Cohen, HANDBOOK OF FEDERAL INDIAN 

LAW (1941) 302-306 (JA 4606-4610) (explaining need to show “tribal existence” 

for Indians to be accorded tribal rights under the law).  The IRA defined “tribe” to 

include “the Indians residing on one reservation.”  25 U.S.C. § 479.  For non-

reservation groups, tribal status depends on other factors, including “ethnological 

and historical considerations.”  Cohen, HANDBOOK 305 (JA 4609).  For purposes of 

verifying tribal status, the relevant concern is not the state of Federal knowledge at 

the time of the IRA’s enactment – when information regarding tribal status might 

be missing and/or before a formal investigation is made – but whether tribal status 

is confirmed (and the tribe “recognized”) before land is taken into trust under 

§ 465.  See Carcieri, 55 U.S. at 397-98 (Breyer, J., concurring); JA 526 (noting 

lack of clarity in status of many tribes at time of IRA’s enactment).   

 Grand Ronde and Clark County argue that Interior’s construction of the first 

definition of Indian – in accordance with ordinary syntax and the evident purpose 

for limiting “now” to “under Federal jurisdiction” – is impermissible because 

foreclosed by: (1) precedent, (2) reason, (3) legislative history, (4) the IRA’s 

second definition of Indian, and/or (5) Interior’s own prior interpretations.  None 

of these arguments survives scrutiny. 
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  1.  Interior’s Interpretation is Not Foreclosed by Precedent  

 In United States v. John, 437 U.S. 634 (1978), the Supreme Court 

paraphrased the IRA’s first definition of Indian as follows:  

all persons of Indian descent who are members of any recognized [in 
1934] tribe now under Federal jurisdiction.   
 

Id. at 650 (emphasis added).  Contrary to Grand Ronde’s argument (Br. at 16-18), 

this paraphrasing is not a holding that “recognized Indian tribe” means “recognized 

in 1934.”  Significantly, the Supreme Court did not explain why it placed the 

bracketed phrase “[in 1934]” between “recognized” and “tribe” – as opposed to 

where Congress placed “now” – nor did the Court construe the first definition of 

Indian.  Id.  Instead, John affirmed a reservation proclamation for the Mississippi 

Choctaws, on the grounds that there was “no doubt” that the Choctaws satisfied the 

IRA’s third definition of Indian, relating to persons of “one-half or more Indian 

blood.”  Id. at 650.       

 For its part, Clark County acknowledges (Br. at 14) that John did not 

interpret IRA § 479.  Clark County nonetheless argues (id. at 14-15) that John’s 

paraphrasing is entitled to “respect,” on the theory that the Supreme Court adopted 

the Fifth Circuit’s ruling that “now” modifies both “recognized” and “under federal 

jurisdiction.”  But the Fifth Circuit did not so hold.  See United States v. John, 560 

F.2d 1202, 1212 (5th Cir. 1977).  The Fifth Circuit opined that the IRA 

“obviously” was intended to apply to “Indians in a government-guardian-ward 
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relationship” and not “long emancipated individuals outside that relationship.”  Id.  

This statement reflected the Fifth Circuit’s view that the Mississippi Choctaws 

were not “under federal jurisdiction” in 1934, but says nothing about the meaning 

of “recognized * * * tribe.”  Id.  Because the Fifth Circuit never addressed whether 

“now” modifies “recognized Indian tribe,” John’s paraphrasing cannot be 

attributed to that Circuit’s reasoning.  Cf. Bangor Hydro-Elec. Co. v. FERC, 78 

F.3d 659, 662 (D.C. Cir. 1996) (“Supreme Court dicta” has force when 

“unequivocally expressed.”) 

 Moreover, the Supreme Court itself found John to be irrelevant to 

interpretation of § 479.  In Carcieri, there was no dispute that the Narraganset 

Tribe, in 1934, was not recognized nor under Federal jurisdiction.  Id. at 383-84.  If 

John already had decided that “now” means “in 1934” and applies both to 

“recognized” and “under federal jurisdiction,” John would have controlled 

Carcieri.  Yet the Court in Carcieri never even cited John.  See Carcieri, 555 U.S. 

at 381-395. 

  2.   Interior’s Interpretation Is Reasonable   

 Plaintiffs next contend (Grand Ronde Br. at 11-14; Clark Co. Br. at 11) that, 

because “now under Federal jurisdiction” as a whole modifies “recognized Indian 

tribe” as a whole, “now” must apply to “recognized.”  But this formulaic 

construction improperly disregards statutory purpose and context.  For example, 
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Grand Ronde argues (Br. at 12) that a hypothetical 1934 statute granting benefits to 

“any certified veteran now wounded” necessarily would require an applicant to 

show injury and certified-veteran status as of 1934.  But the self-evident purpose of 

such a statute would be to provide benefits to any actual (“certified”) veteran 

injured as of the date of enactment.  In this context, there would be no reason to 

infer legislative intent to exclude veterans whose status had not yet been “certified” 

on the statute’s enactment date.   

 As noted supra, when Congress enacted the IRA, there was no official list of 

“recognized Indian tribes,” nor any formal process for granting official 

recognition.  JA 256.  Rather, the United States recognized tribes on an ad hoc 

basis, e.g., during treaty negotiations, through legislative enactments, in executive 

orders, or through the acquisition of lands or other actions for tribes.  Interior did 

not adopt a formal acknowledgment process until 1978, see 43 Fed. Reg. 39361 

(Sept. 5, 1978), and Congress did not require Interior to maintain an official list of 

recognized tribes – i.e., tribes as to which the United States owes “trust 

responsibility,” conducts “government-to-government relations,” and 

acknowledges as sovereign – until 1994.  See Pub. L. 103-454, §§ 103(2), 103(6), 

104, 108 Stat. 4791, 4791-92 (Nov. 2, 1994) (“List Act”); 25 U.S.C. § 479a-1.   

 Plaintiffs ask this Court to construe IRA § 479 as though an official list of 

“recognized Indian tribes” already existed in 1934, and as though Congress 
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intended to bind Interior to such a list, without regard to its accuracy and without 

the possibility of amendment or correction.  Had Congress intended such a result, 

Congress surely would have so provided, e.g., (1) by including or referencing a 

specific list of qualifying tribes, (2) by requiring Interior to compile such a list 

within a specified time after enactment, or (3) at a minimum, by defining Indian to 

include only those members of a “presently recognized Indian tribe now under 

Federal jurisdiction.”  Cf. 25 U.S.C. § 479.      

 Because Congress did none of these things, Interior reasonably construes 

§ 479’s first definition of Indian as including Indian tribes that were under federal 

jurisdiction in 1934 but not formally recognized until later.  JA 257-47, 254-55.  

Contrary to Clark County’s argument (Br. at 12), the issue here is not whether 

Interior took land into trust for a tribe that Congress “could not have known 

existed” in 1934.  Interior unambiguously recognized the Cowlitz Tribe through 

1880, JA 1077 (65 Fed. Reg. at 8436), and, in 1928, both houses of Congress 

passed legislation to enable the “Cowlitz Tribe” to present its land claims to the 

Federal Claims Court, JA 750, despite the Secretary’s then stated view (later found 

to have been mistaken) that the Tribe had ceased to exist as a tribal entity.  JA 749.   

 While Grand Ronde deems it “surpassingly odd” that Congress would have 

included “tribes . . . recognized 70 years after the [IRA’s] enact[ment]” (Grand 

Ronde Br. at 14), this comment misconceives the issue.  Under Plaintiffs’ 
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interpretation, Interior would have lacked authority to take land into trust for the 

Cowlitz Tribe – due to lack of prior official recognition – even if Interior had 

recognized, on the day after the IRA’s enactment, that the Cowlitz Tribe remained 

extant and had been “under Federal jurisdiction” throughout.  Nothing in the text 

of the IRA compels that result.    

  3.  Interior’s Interpretation Comports with Legislative History

 Contrary to Grand Ronde’s argument (Br. at 15-16), Interior’s interpretation 

of § 479 is also consistent with the IRA’s legislative history.  The issue of “lost” 

tribes – i.e., tribes known to the Federal Government but not then receiving Federal 

aid – arose during an April 28, 1934 hearing before the Senate Committee on 

Indian Affairs.  JA 117-18.  Senator Thomas asked Indian Commissioner John 

Collier, a principal author of the IRA, see Carcieri, 555 U.S. at 390, n. 5, whether 

Interior intended to “try to do something” for these tribes.  JA 343.  Collier 

responded by observing that the bill would make aid available to “any Indian who 

is a member of a recognized tribe or band,” “without regard” to whether he was 

then under Federal “supervision.”  Id.  In Collier’s words, this “definitely [would] 

throw[] open Government aid to those rejected Indians.”  Id. 

 In a subsequent May 17, 1934 committee hearing, Senator Thomas pressed 

further, inquiring about “roaming bands of Indians” that constituted mere 

“remnants” of tribes.  JA 376.  Commissioner Collier confirmed that non-affiliated 
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Indians not residing on reservations would be covered only if, per the bill’s third 

definition of Indian, they possessed “one-fourth” or more Indian blood.  Id.; see 

also JA 347 (text of bill).  Committee Chairman Wheeler then moved to narrow the 

third definition to persons of “one-half” Indian blood, JA 376, for purposes of 

limiting the IRA to “half blood” and “enrolled” Indians.  JA 377.   

 This remark prompted Senator Thomas to return to the question of lost 

tribes, like the Catawbas, that were not on reservations or enrolled.  JA 378-79.  

Chairman Wheeler stated that the Catawbas would not be included “unless they are 

half-blood Indians,” JA 379, but Senator O’Mahoney challenged that conclusion, 

noting that the bill’s first definition included “all persons of Indian descent who are 

members of any recognized Indian tribe,” without reference to “limitation of 

blood.”  Id. at 379.   

 Chairman Wheeler responded, without reference to text, that the bill ought to 

eliminate persons “no more Indians than you or I.”  Id.  Senator O’Mahoney then 

suggested handling such concern “by some separate provision excluding from the 

benefits of the act certain types,” id. (emphasis added), at which point 

Commissioner Collier suggested inserting “now under Federal jurisdiction” after 

the words “recognized Indian tribe.”  Id.  The hearing ended shortly thereafter, 

without further elaboration.  Id. at 379-380. 
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 Contrary to Grand Ronde’s argument (Br. at 15), this history does not show 

that Congress used “member[] of any recognized Indian tribe” to mean “enrolled” 

Indian.  While Chairman Wheeler favored limiting the IRA to “enrolled” and “half 

-blood” Indians, JA 377, 379, he did not tie the former term to any particular text.  

Commissioner Collier and Senator Thomas acknowledged that “lost tribes” like the 

Catawba could be (or could become) “recognized Indian tribes” under the IRA’s 

first definition, even though not then on reservations or enrolled.  JA 343, 378-79.    

 Moreover, the legislative history confirms that Congress added “now” as an 

integral part of “now under Federal jurisdiction,” and not specifically to limit what 

was already meant by “recognized Indian tribe.”  As Commissioner Collier himself 

explained in a March 7, 1936 letter, § 479’s first definition, as amended, was 

intended to apply to “all persons of Indian descent who are members of any 

recognized tribe that was under Federal jurisdiction at the date of the Act . . . ”  See 

Carcieri, 555 U.S. at 390 (quoting letter).  Like the statutory text, this restatement 

does not require a tribe to have been officially recognized on the date of the IRA’s 

enactment.  Id.     
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4.   Interior’s Interpretation Comports with the Second Definition 
of Indian 

 
 Contrary to Grand Ronde’s argument (Br. at 13), Interior’s interpretation of 

the IRA’s first definition of Indian also comports with the second definition.  

Grand Ronde finds a conflict only by incorrectly assuming that a person cannot be 

a “descendant” of a member of a “recognized Indian tribe” unless born after the 

date of a tribe’s formal recognition.  To the contrary, Interior’s recognition of the 

Cowlitz in 2000 simply means, in retrospect, that any descendant of a Cowlitz 

Tribal member who was living on an Indian reservation in 1934 then met the 

IRA’s second definition.   

5.  Interior’s Has Interpreted § 479 Consistently 
 

 Plaintiffs also err in arguing (Grand Ronde Br. 13-14; Clark Co. Br. at 13) 

that Interior itself previously construed “recognized Indian tribe” as requiring 

official Federal recognition in 1934.  Plaintiffs principally rely (id.) on Brown v. 

Commissioner of Indian Affairs, 8 IBIA 183 (1980), which involved an effort by 

Walter Brown, to gift deed part of a Quinault Reservation trust allotment to his 

nephew.  BIA disallowed the conveyance on the view that Brown’s nephew was 

not an “Indian” via tribal membership or blood quantum.  Id. at 185-186.  Brown’s 

nephew was a member of the Cowlitz Tribe, not then Federally recognized, and 

“only one-eighth Indian blood (Cowlitz).”  Id.   
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 On appeal to the Interior Board of Indian Appeals (“IBIA”), Brown argued: 

(a) that his nephew was a member of the Quinault Tribe on the date of the IRA’s 

enactment, by virtue of owning a different 1933 Quinault Reservation allotment, 

and (b) that prior membership in a recognized tribe was sufficient for purposes of 

the proposed 1980 conveyance, given the language in § 479’s first definition of 

Indian referencing a “member of a recognized Indian tribe now under Federal 

jurisdiction.”  Id. at 187-188 (underscoring in original).  The IBIA rejected 

Brown’s argument, for the reason that beneficial ownership of the 1933 allotment 

did not make Brown’s nephew a member of the Quinault Tribe or any other 

“federal recognized tribe on June 18, 1934 (the date of enactment of section 

[479]).”  Id. at 188-189. 

 Contrary to Plaintiffs’ arguments (Grand Ronde Br. 13-14; Clark Co. Br. at 

13), this statement did not interpret § 479.  In rejecting Brown’s assertion that his 

nephew was a member of a recognized tribe in 1934, the IBIA expressly declined 

to “dwell on” the phrase “now under Federal jurisdiction.”  Id. at 188.  Moreover, 

the IBIA ultimately approved the conveyance based apparently, in part, on 

Brown’s nephew’s Cowlitz affiliation.  Specifically, the IBIA found that 

ownership of the 1933 trust allotment made Brown’s nephew an Indian descendant 

and constructive resident of the Quinault Reservation in 1934, sufficient to satisfy 

the IRA’s second definition of Indian.  Id. at 192-199.   Although Grand Ronde 
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contends (Brief at 13) that this finding relied on descent from “another tribe” (not 

the Cowlitz), the IBIA’s decision does not name any other tribe, instead describing 

Brown’s nephew as “only one-eighth Indian blood (Cowlitz).”  Id. at 185-186.   

  In any event, had Interior formally recognized the Cowlitz Tribe before 

Brown’s proposed gift conveyance, BIA would have approved the conveyance as a 

matter of course, based on the nephew’s Cowlitz Tribal membership, 

notwithstanding an absence of formal recognition in 1934.  A different Interior 

decision from the same year illustrates this point.  Specifically, in 1980, Interior 

determined that it had authority to take land into trust for the Stillaguamish Tribe, 

even though Federal officials, in 1934, were “ignorant” of treaty rights that placed 

the Stillaguamish then under Federal jurisdiction and Interior did not formally 

recognize the Stillaguamish until 1976.  JA 526-527; see also Carcieri, 555 U.S. at 

398 (Breyer, J., concurring) (citing Stillaguamish). 

 Grand Ronde also misconstrues (Br. at 13-14) Interior’s recent decision 

regarding the Mashpee Wampanoag Tribe (JA 4456-4597).  There, Interior 

commented on Commissioner Collier’s statement (JA 379) that his proposed 

amendment to the first definition of Indian would limit the IRA to “the Indians 

now under Federal jurisdiction” and “half-blood” Indians.  JA 4544, 4554.  Interior 

determined that Collier’s comment did not mean that “now under Federal 

jurisdiction” modifies “tribe” in the second definition of Indian.  JA 4554.  This is 
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so because persons of Indian descent residing on reservations in 1934 were “under 

Federal jurisdiction,” whether or not their tribes of origin were then “under Federal 

jurisdiction.”  JA 4554.   

 In making this point, Interior explained that “Collier considered both the 

first and second definitions to be limited to individuals for whom a Federal 

relationship existed in 1934, either through membership in a “recognized Indian 

tribe” or by residence on a reservation.” Id.  Contrary to Grand Ronde’s argument 

(Br. at 13-14), Interior did not thereby conclude that contemporaneous formal 

tribal recognition is a sine qua non of the “Federal relationship” that must be 

demonstrated to have existed in 1934.  JA 4554.  Rather, Interior observed that 

Collier proposed adding “now under Federal jurisdiction” to the first definition of 

Indian, to parallel the Federal jurisdictional relationship already part of the second 

definition (by virtue of reservation residence).  Id. 

B. Interior Reasonably Construed “Under Federal Jurisdiction” 
 

 As just explained, Congress added “now under Federal jurisdiction” to limit 

the IRA’s first definition of Indian.  From the start, however, Interior officials 

struggled to understand the precise parameters of the limitation.  In a memorandum 

comparing House and Senate bills, Assistant Solicitor Felix Cohen10 noted that the 

                                                           
10 Cohen would go on to author the leading treatise on Indian law (Felix S. Cohen, 
HANDBOOK OF FEDERAL INDIAN LAW (1941)).  See Match-E-Be-Nash-She-Wish 
Band of Pottawatomi Indians v. Patchak, 132 S.Ct. 2199, 2211 (2012). 
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Senate bill’s definition of Indian included the term “‘now under federal 

jurisdiction,’ whatever that may mean.”  SA [AR 135512-514] (emphasis added).  

A subsequent Interior internal memo recommended deleting “now under Federal 

jurisdiction” on the grounds that it would “likely * * * provoke interminable 

questions of interpretation.”  JA 398. 

 The ambiguity stems from the breadth of the word “jurisdiction.”  Long 

before the IRA’s enactment, it was understood that the United States had 

jurisdiction over all Indian tribes within the exterior boundaries of the United 

States, by virtue of federal territorial sovereignty.  See United States v. Kagama, 

118 U.S. 375, 378-385 (1883).  In this sense, any recognized Indian tribe within 

the United States is a dependent sovereign, subject to Congress’s plenary powers, 

and thus “under Federal jurisdiction.”  Id.; see also King v. Ickes, 64 F.2d 979, 

980-982 (D.C. Cir. 1933).   But this construction would add nothing to “recognized 

Indian tribe,” indicating that Congress used “Federal jurisdiction” in § 479 in a 

narrower sense.  See Donnelly v. F.A.A., 411 F.3d 267, 271 (D.C. Cir. 2005) (court 

“strive[s] * * * to give meaning to every clause and word”). 

 Congress did not, however, specifically define “Federal jurisdiction” and the 

legislative history (supra) provides little aid.  In the face of this ambiguity, Interior 

reasonably adopted a fact-specific test that identifies Indian tribes that were “under 

Federal jurisdiction” in 1934 as: (1) those tribes over which the United States had 
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exercised authority through an action or series of actions establishing or reflecting 

Federal obligations, responsibilities, duties, or authority; and (2) as to which such 

relationship remained intact at the time of the IRA’s enactment.  JA 260-261.11  

This test acknowledges the United States’ trust obligation to tribes, e.g., that were 

specifically displaced or made wards by Federal actions, while honoring 

Congress’s intent to exclude tribes that, at time of the IRA’s passage, were not 

under Federal jurisdiction in this sense.  Cf. Carcieri, 555 U.S. at 383-84.   

Because Interior’s interpretation is not “manifestly contrary to the statute” or 

“arbitrary and capricious in substance,” it is owed deference by this Court.  See 

Mayo Foundation, 562 U.S. at 53.   

                                                           
11 In 2014, the Solicitor of the Department of the Interior issued an “M-Opinion” 
reiterating the two-part test for “under Federal jurisdiction.”  See JA 4430, 4448 
(M-37029).  M-Opinions set out Interior’s formal legal views and are binding on 
the Department unless overturned by the Solicitor, Secretary, or Deputy Secretary.  
See Interior 209 Departmental Manual 3.2A(11) (available at 
http://elips.doi.gov/elips/).  
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1.   “Under Federal Jurisdiction” Does Not Mean Within Indian 
Country 
 

 Contrary to Clark County’s argument (Br. at 19-21) “now under Federal 

jurisdiction” does not unambiguously mean within “Indian country.”   In 1834, to 

“regulate trade and intercourse with the Indian tribes and to preserve peace on the 

frontier,” Congress declared most lands west of the Mississippi (and some east), as 

“to which the Indian title has not been extinguished” to be “Indian country” and 

subject, inter alia, to special federal criminal jurisdiction.  See United States v. 

LeBris, 121 U.S. 278, 280 (1887) (quoting Act of June 30, 1834, c. 161, 4 Stat. 

732).  That definition of “Indian country” remained an important and well-

recognized construct in Indian law through the enactment of the IRA and beyond.12  

See, e.g., United States v. Chavez, 290 U.S. 357, 364 (1933).  Had Congress 

intended to limit § 479’s first definition of Indian to members of “recognized 

Indian tribes now within Indian country,” Congress readily could have so provided. 

 In the case of the Cowlitz, the Tribe’s “Indian title” to its aboriginal 

homelands was extinguished by an 1863 Executive Order, but without a treaty as 

contemplated by Congress in the 1850 Act, 9 Stat. 437, and without compensation.  

JA 489-490, 497-99.  This led to a period in which BIA officials directly 

supervised the Cowlitz Tribe, while seeking a Cowlitz homeland.  See pp. 11-16, 

                                                           
12 Congress codified a definition of “Indian country” in 1948.  See Act of June 25, 
1948, c. 645, 62 Stat. 757 (codified at 18 U.S.C. § 1151). 
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supra.  Interior reasonably determined that this placed the Cowlitz “under Federal 

jurisdiction” in the manner contemplated by the IRA, even though the Cowlitz did 

not then reside within “Indian country.”   

 This determination is not undermined, as Clark County argues (Br. at 20), by 

a 1932 Interior report stating generally that “Indians living off the reservation are 

not wards.”  JA 324.  That report references a Comptroller General decision on aid 

to “Indians in needy circumstances.”  Id.  Nothing in the text or legislative history 

of the IRA indicates that Congress intended “under Federal jurisdiction” in § 479 

to refer to individual “wards” as defined in this 1932 report.  The IRA is not 

specifically limited to “needy Indians” or “wards.”  See 25 U.S.C. § 479; see also 

Morton v. Mancari, 417 U.S. 535, 541 (1974) (IRA’s “overriding purpose” was to 

enable tribes to “assume a greater degree of self-government”).   

 Moreover, Clark County’s interpretation would entail a finding that 

Congress intended to limit Interior’s land-into-trust authority (25 U.S.C. § 465) to 

Indians already possessing trust lands (or lands with unextinguished Indian title), 

despite the potentially greater needs of tribes rendered landless by federal actions.  

The text of the IRA does not compel such a result.   

2. “Federal Jurisdiction” Does Not Depend On an Active 
Government-To-Government Relationship 
 

 Contrary to Grand Ronde’s argument (Br. at 23-24, 28-29), Interior also 

reasonably determined that federal jurisdiction continued over the Cowlitz Tribe in 
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1934, notwithstanding the absence of an acknowledged government-to-government 

relationship.  Grand Ronde’s bald assertion (id.) that Federal jurisdiction over an 

Indian tribe requires a formally acknowledged government-to-government 

relationship does not follow from the ordinary meaning of “jurisdiction” or from 

the apparent specialized meaning intended by Congress in § 479.  Cf. Carcieri, 555 

U.S. at 398-99 (Breyer, J., concurring).  Simply put, whether Interior 

acknowledged Federal responsibilities for the Cowlitz Tribe in 1934 is a different 

question from whether such responsibilities then existed.  Interior reasonably 

interprets “now under Federal jurisdiction” as requiring, for example, the existence 

of Federal responsibilities or obligations in 1934, whether or not then 

acknowledged.  This interpretation is entitled to deference.  See City of Arlington, 

133 S.Ct. at 1874 (deference owed unless agency oversteps “clear line” or goes 

further than ambiguity “will fairly allow”). 

B.  Interior Reasonably Found the Cowlitz to Have Been Under 
Federal Jurisdiction in 1934 

 
1. Interior Reasonably Determined that the United States 

Exercised Authority over the Cowlitz Tribe 
 

 Interior also reasonably determined that the United States exercised 

authority over and assumed responsibilities for the Cowlitz Tribe through a course 

of actions prior to the IRA’s enactment.  As just noted, in June 1850, Congress 

enacted legislation to provide for the extinguishment, by treaty, of Indian claims to 
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lands west of the Cascade Mountains.  Act of June 5, 1850, 9 Stat. 437.  Federal 

negotiators specifically recognized the Cowlitz Tribe as a necessary party and 

negotiated with the Cowlitz Tribe at the 1855 Chehalis River Treaty Council.  JA 

474-76, 658-668.  During the Yakima uprising of 1855-1856, Indian agents 

provided for the Cowlitz at a de facto reservation, JA 671-73, 696, but were unable 

to reach an accord on a permanent reservation.    

  In 1863, despite the absence of any land-cession by the Cowlitz Tribe, the 

President opened Cowlitz lands to public sale, leaving the Cowlitz Tribe landless.  

JA 489-490, 497-99.  For a time, Federal officials continued efforts to find the 

Cowlitz Tribe a home. JA 493-94, 696-99.  In 1877-78, Federal officials appointed 

Cowlitz Tribal chiefs, JA 702-708, and from 1878 to 1783, Federal officials 

prepared Cowlitz Tribal censuses.  JA 709-712.  Thereafter, Federal Indian agents 

provided services to individual Cowlitz Indians, including public domain 

allotments under the Dawes Act, up to and through the time of the IRA’s 

enactment.  JA 264-269, 712-722.  In February 1932, the Commissioner of Indian 

Affairs approved an attorney-services contract to enable the Cowlitz Tribe to 

pursue its land claim.  JA 269.  As Interior reasonably determined, these actions 

suffice to show Federal responsibility for and a specific jurisdictional relationship 

with the Cowlitz Tribe.  JA 263-269, 272. 
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 Plaintiffs’ efforts to discredit specific parts of this proof are unavailing.  

First, Plaintiffs err in supposing (Grand Ronde Br. at 32-33, Clark Co. Br. at 23-

24) that only an executed treaty can evidence an IRA jurisdictional relationship.  

Executed treaties with tribes show Federal acknowledgement of and specific 

commitments to tribes.  The guardian-ward relationship, however, does not derive 

from treaties, but from the status of tribes as “dependent nations” within the 

territorial borders of the United States.13  Cherokee Nation v. State of Georgia, 30 

U.S. 1, 17 (1831).  As the Supreme Court explained, the relation of tribes to the 

United States “resembles that of a ward to his guardian,” because tribes “occupy a 

territory to which we assert a title independent of their will.”  Id.  That 

circumstance pre-exists any treaty.  Moreover, the United States plainly can 

exercise jurisdiction over tribes in a variety of ways, e.g., via legislation, without 

treaty making. 

 Here, the United States exercised jurisdiction over the Cowlitz Tribe via the 

1850 Act that authorized treaty negotiations to remove tribes occupying lands west 

of the Cascade Mountains, and the 1855 treaty negotiations, in which Federal 

officials specifically recognized the Cowlitz Tribe as occupying targeted lands and 

                                                           
13 For example, a U.S. ratified treaty respecting a foreign nation’s fishing rights 
would not bring the foreign nation “under Federal jurisdiction.”  In contrast, an 
identical treaty with a tribe would constitute an exercise of Federal jurisdiction 
within a pre-existing guardian-ward relationship.  Cf. Carcieri, 555 U.S. at 398-99 
(Breyer, J., concurring). 
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being a proper treaty partner.  That Federal officials ultimately took Cowlitz lands 

without a treaty does not alter the Federal responsibilities and jurisdictional 

relationship initiated by the Federal actions to extinguish Cowlitz Indian title.   

 Second, Interior reasonably relied on the 1868 gathering of Cowlitz on the 

Chehalis Reservation.  JA 264; see also pp 9-11, supra.  Contrary to the Plaintiffs’ 

assertions (Grand Ronde Br. at 34; Clark Co. Br. at 25), the Cowlitz’s refusal to 

accept gifts from Indian agents does not show a repudiation of Federal jurisdiction 

or responsibility.  The Cowlitz obeyed the summons, but refused the gifts so not to 

be accused of accepting Federal terms (that they move to the Chehalis 

Reservation).  JA 495, 699.   

 Third, Interior reasonably relied on the 1878-1883 censuses of the Cowlitz 

Tribe.  JA 266; see also pp. 12-13, supra.  In an 1884 appropriations act, Congress 

directed that each Indian agent “hereafter be required in his annual report, to 

submit a census of the Indians at his agency or upon the reservation under his 

charge.”  Act of July 4, 1884, c. 180, § 9, 23 Stat. 76, 98.  As Interior 

acknowledged, the Taholah Agency did not thereafter prepare censuses of the 

Cowlitz Tribe.  JA 266.  But this does not mean, as Grand Ronde argues (Br. at 

34), that Federal guardianship of the Cowlitz Tribe ceased.  The 1884 act did not 

direct tribal censuses per se, but censuses of “the Indians at [the] agency or upon 

[the] reservation” within the agent’s charge.  23 Stat. 98 (emphasis added).  
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Taholah Agency annual reports thereafter included censuses by reservation, which 

contained: (1) names of individual “Cowlitz” Indians who resided on reservations 

set aside for other tribes, and (2) population estimates identifying non-reservation 

Cowlitz as “unattached Indians.”  JA 266-67.  Interior reasonably viewed this as 

evidence of continued supervision. 

 Fourth, Interior reasonably relied on the many services provided by the 

Taholah Agency to Cowlitz Indians up to and through 1934, including public 

domain allotments and the 1932 attorney-services contract.  JA 267-269. Plaintiffs 

dismiss all of this evidence as proof of jurisdiction over individual Cowlitz Indians, 

but not the Cowlitz tribe.  See Grand Ronde Br. at 34-35, Clark Co. Br. at 24-27.  

As Interior explained, however, public domain allotments were granted, as a 

policy, only to Indians affiliated with tribes, JA 268; see also pp. 12-13, supra, and 

the attorney contract was executed and approved in the name of the “Cowlitz Tribe 

or Band.”  JA 269.  These actions reflect at least some uncertainty among Interior 

officials as to whether the Tribe continued to exist.  In any event, Interior’s 

continued supervision of Cowlitz individuals – when Interior officials mistakenly 

believed the Tribe to be non-existent – confirms that a jurisdictional relationship 

with the Tribe had been established and persisted. 
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2.   Interior Reasonably Determined that Federal Jurisdiction over 
the Cowlitz Tribe Was Not Terminated 

 
 Contrary to Plaintiffs’ arguments (Grand Ronde Br. at 24-27, 33-35; Clark 

Co. Br. at 22), Interior also reasonably determined that the Federal jurisdictional 

relationship over the Cowlitz Tribe remained intact through the IRA’s enactment.  

To show tribal “termination,” Plaintiffs rely on Commissioner Collier’s 1933 letter 

denying an individual’s request for enrollment as a Cowlitz Indian (JA 746) and 

Secretary Work’s 1924 letter to Congress opposing Cowlitz land-claims legislation 

(749).  Both letters expressed the mistaken view that the Cowlitz Tribe had ceased 

to exist, due to an assumed absence of tribal community and organization.  JA 746; 

JA 749.  But neither letter is an affirmative act of termination.  

 The authority to terminate the sovereignty of recognized Indian tribes has 

long been understood to reside exclusively with Congress.  See Sizemore v. Brady, 

235 U.S. 441, 447 (1914); see also United States v. Dewey County, S.D., 14 F.2d 

784, 788-89 (8th Cir. 1926) (“relation of guardian and [Indian] ward” can be 

terminated only via “legislation * * * plainly indicating the intent and purpose to 

terminate the relation.”)  Congress itself confirmed this view in the 1994 List Act, 

declaring that tribes recognized by Congress or through the federal 

acknowledgment process “may not be terminated except by Act of Congress.”  

Pub. L. 103-454, § 103(4), 108 Stat. 4791.   
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 As discussed (pp. 51-52, supra), the phrase “now under Federal jurisdiction” 

in § 479 does not refer to all tribes within Congress’s plenary authority, but only 

those over which the United States exercised authority in a manner establishing or 

reflecting Federal obligations or responsibilities.  JA 260-261.  Because the United 

States exercises authority over tribes via Congressional and administrative action, 

Interior reasonably looks to its own past actions, in part, to determine whether an 

IRA jurisdictional relationship was established with a particular tribe and whether 

such relationship remained intact in 1934.  JA 261, 272; JA 4449. 

 Nonetheless, it does not follow that termination by administrative action 

may or must be lightly presumed.  If Congress had terminated the Cowlitz Tribe 

before 1934, cf. South Carolina v. Catawba Indian Tribe, 476 U.S. 498, 505-506 

(1986) (termination statute), Interior plainly could not have found the Tribe to have 

been “under Federal jurisdiction” at the time of the IRA’s enactment.  As to 

whether its own actions clearly demonstrate a termination of Federal jurisdiction 

over the Cowlitz Tribe, however, Interior’s interpretation must be afforded 

deference.  Here, Interior reasonably determined that equivocal and ultimately 

mistaken statements by Interior officials regarding the continued existence of the 

Cowlitz Tribe did not constitute “clear evidence” that Federal jurisdiction ceased.  

JA 272. 
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 In the absence of contemporaneous evidence of termination, Plaintiffs turn 

(Grand Ronde Br. at 31, Clark Co. Br. at 18, 21-22) to Interior’s post-hoc 

statement, in the federal acknowledgement process, that the Cowlitz Indians were 

not a “reservation tribe under Federal jurisdiction or under direct Federal 

supervision” at the time of the IRA’s enactment.  JA1076.  But this after-the fact 

statement does not speak to what Congress intended in 1934.  For reasons stated 

(pp. 50-55, supra), Interior reasonably interprets “under Federal jurisdiction” to be 

broader than “reservation tribes” or those under “direct Federal supervision.”   

 Grand Ronde similarly errs in relying (Br. at 26) on statements by the 

Cowlitz Tribe – in its requests to NIGC for a restored-lands determination – that 

federal supervision of the Cowlitz Tribe was “effectively terminated.”  JA 4237-

38.  Those statements were made in a different context, and Interior’s authority to 

interpret the IRA is not limited by the assertions of an applicant.  At bottom, 

Interior reasonably determined that its own gradual and equivocal cessation of 

direct supervision over the Cowlitz Tribe did not amount to a termination of 

Federal jurisdiction, where the supervision of Cowlitz individuals continued and 

the basis for discontinuing direct Tribal supervision (the presumed non-existence 

of the Tribe) was found to have been mistaken.   
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II.  INTERIOR REASONABLY DECLARED THE COWLITZ PARCEL 
ELIGIBLE FOR GAMING  

 
 Congress added the “initial reservation” and “restored lands” exceptions (25 

U.S.C. §§ 2719(b)(1)(B)(ii)-(iii)) to IGRA’s general prohibition on gaming on 

after-acquired lands, id. § 2719(a), to “ensur[e] that tribes lacking reservations 

when IGRA was enacted are not disadvantaged relative to more established ones.”  

Roseville, 348 F.3d at 1030; see also Citizens Exposing Truth About Casinos, 492 

F.3d 460, 469 (D.C. Cir. 2007).  Contrary to Plaintiffs’ arguments (Grand Ronde 

Br. at 40, n. 19; Clark Co. Br. at 42), these exceptions are not to be narrowly 

construed simply because they are denominated “exceptions.” See 25 U.S.C. 

2719(b); see also Comm’r of Internal Revenue v. Clark, 489 U.S. 726, 739 (1989).  

As the Second Circuit observed, Section 20 itself is an exception to IGRA’s 

general policy of “promot[ing] tribal interests through gaming,” which counsels a 

“narrow reading of Section 20,” and, conversely, a broad reading of the § 20(b) 

exceptions.  See Citizens Against Casino Gambling in Erie County v. Chaudhuri, 

802 F.3d 267, 288 (2d Cir. 2015).  Indeed, because the § 20(b) exceptions were 

designed to “confer a benefit onto tribes that were landless when IGRA was 

enacted,” this Court has held that the exceptions are to be construed “broadly,” in 

accordance with the canon of statutory interpretation favoring constructions that 

favor Indian interests.  Roseville, 348 F.3d at 1032. 

USCA Case #15-5033      Document #1587534            Filed: 12/08/2015      Page 78 of 101



64 
 

 In any event, the present case does not involve construction of the statutory 

initial-reservation exception.  Plaintiffs instead contend (Grand Ronde Br. at 35-

49; Clark Co. Br. at 39-51) that Interior failed to hold the Cowlitz Tribe to its 

burden of showing that the Cowlitz Parcel is “within an area where the tribe has 

significant historical connections.”  This is a regulatory requirement, see 25 C.F.R. 

§ 292.6(d), not mandated by statute.  See 25 U.S.C. § 2719(b)(1)(B)(ii).  Interior 

added the requirement on the view that it is “not * * * good policy to create an 

initial reservation in an area where the tribe has no preexisting connection.”  73 

Fed. Reg. at 29360.   

 As Plaintiffs observe (Grand Ronde Br. at 41; Clark Co. Br. at 42), by 

restricting both the initial-reservation and restored-lands exceptions to areas where 

newly-recognized and restored tribes have significant historic connections, Interior 

limits the competitive advantage such tribes otherwise might gain over established 

tribes.  See Rancheria v. Jewell, 776 F.3d 706, 712 (9th Cir. 2015) (addressing 25 

C.F.R. § 292.12(b)).  On this basis, the Ninth Circuit upheld, as “reasonable,” the 

historic-connection requirement in Interior’s restored-lands rule.  Id.  As this Court 

observed, however, Congress did not enact the initial-reservation exception 

specifically to “create parity” between newly-recognized and established tribes, but 

to provide a means for newly-established tribes to participate in IGRA’s benefits.  

Citizens Exposing Truth, 492 F.3d at 469.   
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 Accordingly, there is no basis for Plaintiffs’ claims (Grand Ronde Br. at 40-

42, Clark Co. Br. at 42) that this Court must strictly scrutinize Interior’s 

interpretation and application of its own regulatory prescriptions.  Rather, under 

familiar administrative review standards, this Court must defer to Interior’s 

decision, unless it is contrary to the plain terms of the regulation, Grossmont Hosp. 

Corp., 797 F.3d at 1085, or constitutes an unreasoned departure from prior 

decisions. ANR Pipeline Co., 71 F.3d at 901.   

A. Interior’s Decision Comports with The Regulatory Language 
 

 Under Interior’s initial-reservation regulations, to qualify for gaming, a 

proposed “initial reservation” must be “within an area where the tribe has 

significant historical connections,” 25 C.F.R. § 292.6(d), a term  Interior defined to 

mean, inter alia, “historical documentation [of] the existence of the tribe’s villages, 

burial grounds, occupancy or subsistence use in the vicinity of the land.”  25 C.F.R. 

§ 292.2 (emphasis added). 

 Contrary to Grand Ronde’s argument (Br. at 40-41), these terms do not limit 

an “initial reservation” to lands “in the heart” of a tribe’s historical territory.  

Rather the definition of “significant historic connection” requires proof of historic 

presence “in the vicinity” of a proposed reservation, 25 C.F.R. § 292.2, a phrase 

that connotes “in the neighborhood” or “near.” See http://www.merriam-

webster.com/dictionary/ vicinity.  Depending on context, “vicinity” can connote 
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considerable distance.  Cf. Holly Hill Fruit Products, Inc. v. Addison, 136 F.2d 

323, 325 (5th Cir. 1943) (“general vicinity” includes farms within 25-mile radius).  

Similarly, the initial-reservation rule requires that a proposed initial reservation be 

“within an area” of significant historical connections, 25 C.F.R. § 292.6(d), which 

connotes proximity by virtue of being part of a common “geographic region,” see 

http://www.merriam-webster.com/dictionary/ area, not actual historical use of 

particular land.   

 Indeed, when promulgating the initial-reservation rule, Interior rejected 

proposals to limit the term “area” to a tribe’s “ancestral homelands” or “historical[] 

exclusive use” area.  See 73 Fed. Reg. at 29,360.  Interior also explained that it 

used the phrase “within an area” “because the actual land to which a tribe has [a] 

significant historical connection may not be available.”  Id.  These statements 

confirm that Interior may declare lands eligible for gaming under the “initial 

reservation” exception, so long as the lands are within close proximity to lands that 

are historically significant to the tribe.   

 B.   Interior Applied the Correct Standard 

 Contrary to Clark County’s argument (Br. at 42-46) Interior applied the 

correct regulatory standard.  As Clark County observes (id.), Interior’s initial-

reservation rule is not identical to the restored-lands rule.  The former requires a 

proposed “initial reservation” to be “within an area where the tribe has significant 
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historical connections,” 25 C.F.R., § 292.6(d), while the latter requires the tribe to 

show “a significant historical connection to the [subject] land.”  Id. § 292.12(b).  

Clark County suggests (Br. at 43) that Interior relied exclusively on a finding that 

the Cowlitz parcel is “within the vicinity” of the Cowlitz Tribe’s aboriginal 

exclusive-use area, a presumed application of the restored-lands standard 

(§ 292.12(b)), while disregarding the need, per the initial-reservation standard 

(§ 292.6(d)), to find that the parcel is “within an area” where the Cowlitz Tribe has 

“multiple” historic connections.  This misconstrues Interior’s decision. 

 While Interior found the Cowlitz Parcel to be “in the vicinity” of lands of 

undisputed historical significance to the Cowlitz because “a mere fourteen miles” 

south from the Tribe’s 2500-square mile aboriginal exclusive-use area, JA 302-

303, Interior also found the Cowlitz Parcel to be within a broader area of historical 

significance to the Tribe. JA 292-303.  Specifically, Interior found Cowlitz 

subsistence and trade use on lands along a specified stretch of the Columbia River 

and tributary drainages, JA 293-302, which Boyd dubbed the “Cathlapotle reach,” 

a 35-mile “river bank zone” from the mouth of the Cowlitz River to historic Fort 

Vancouver.  JA 2534; see also SA 8 (map).   

 Although Plaintiffs dispute the significance of Cowlitz historical presence in 

this area (see infra), there is no question that Interior found the Cowlitz to have 

historically used sites that geographically surround the Cowlitz Parcel.  Among 
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other findings, Interior determined the Parcel to be: (1) 14 miles south of the 

Tribe’s aboriginal exclusive-use area, JA 292; (2) approximately three miles east 

of a point on the Columbia River where Cowlitz canoes and warriors were 

observed in 1814, JA 299, 2559, and where a 100-person Cowlitz encampment was 

observed in 1836, JA 294-96, 2585; (3) approximately ten miles north of Bellevue 

Point, the southern terminus of the Cowlitz Trade route, JA 296-97, 2568-69; and 

(4) approximately 6 miles west of the Chelatchie Prairie, a berry gathering district 

“frequented by all [area] tribes,” JA 309, and where the Cowlitz Indian Zack was 

hunting prior to warning settlers of a coming Yakima raid.  JA 300, 722, 2617; see 

also JA 4605 (map).  Interior’s reference to these sites and other documented 

instances of Cowlitz presence “within” lands of this area, JA 293-302, belie Clark 

County’s contention (Br. at 42-46) that Interior failed to apply § 292.6(d).    

 C.   Interior Reasonably Found “Significant” Historic Connections  

 Interior also reasonably determined that Cowlitz historical use of lands in the 

vicinity of the Cowlitz Parcel was “significant.”  Clark County correctly observes 

(Br. at 47) that the evidence must show occupancy or use that is reasonably 

“enduring” and “substantial” – as opposed to merely “transient,” see 73 Fed. Reg. 

29,360 – and that Interior may dismiss evidence that is entirely “speculative.”   

  But instead of showing that Interior failed to abide by these principles, 

Plaintiffs misconstrue Interior’s findings.  First, Interior did not, as Grand Ronde 
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argues (Br. at 44) cite Cowlitz presence on the Columbia River as proof of 

significant subsistence use along its entire “1200 mile[]” length.  Interior cited a 

significant Cowlitz presence within, and an enduring trade route along, a discrete 

stretch of the river in the vicinity of the Cowlitz Parcel.  JA 293-302.   

 Second, Interior did not, as Clark County argues (Br. at 49), rely on a mere 

“three year” trade route.  The evidence demonstrates an aboriginal trade route that 

preexisted Chief Schannaway and endured after his death.  JA 293-94, 296-300; 

see also pp. 6-8, supra.   

 Third, Interior did not, as Grand Ronde argues (Br. at 43), disregard an 

“unequivocal” determination that “other Indians controlled * * * the area 

surrounding the Parcel.”  In finding insufficient proof that a Taidnapam group 

occupying the Lewis River in the 1800s was affiliated with the Cowlitz, Interior 

did not determine that this group excluded the Cowlitz (or others) from the Cowlitz 

Parcel or the rivers and trails in the area.  See JA 624, 673, 952.  The ICC 

described the area as a “transitional area of shifting Indian use.”  JA 454.   

 Finally, contrary to both Plaintiffs’ assertions (Grand Ronde Br. at 44-47; 

Clark Co. Br. at 49-51), Interior did not cite the 1814 battle (JA 299-300), the 1936 

encampment, the 1956 story regarding “Zack,” or any other single piece of 

evidence in isolation.  Interior reviewed all relevant historical evidence and 

determined, on the record as a whole, that the Cowlitz had an enduring presence, 
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for trade and subsistence purposes, on a stretch of the Columbia River and 

environs that encompass the Cowlitz parcel.  JA 293-303.  This determination was 

amply supported and is entitled to deference. 

D. Interior’s Decision Comports with Prior Decisions 
   
 Finally, Plaintiffs fail to show that Interior’s decision in the present case is 

contrary to past decisions.  Addressing an application by the Guideville Band, 

Interior posited that travelling across lands to reach areas of use is not itself 

“subsistence use” or “occupancy” within the meaning of § 292.2.  JA 4316.  And 

Interior proffered a list of activities that “might” evidence subsistence use, viz., 

“sowing, tending, harvesting, gathering and hunting,” as well as a list of evidence 

that “might” evidence “occupancy,” viz., “dwellings, villages or burial grounds.”  

Id.  Clark County errs in arguing, however (Br. at 47), that Interior’s present 

findings are inconsistent with these statements.   

 Here, Interior reasonably determined that the Cowlitz used lands in the 

vicinity of the Cowlitz Parcel, not merely for transit, but to “gather[] resources” 

(e.g., fish and furs) for “subsistence and * * * trade” and to conduct trade.  JA 298.  

And Interior cited documentation of Cowlitz “dwellings” near the Cowlitz Parcel 

in 1836.  JA 294-296.  Although these dwellings likely were seasonal, see JA 296 

(noting timing in relation to salmon run), seasonal occupancy for subsistence use is 

not “transient.”  In addition, in the Guideville case, Interior ultimately determined 
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that the Guideville Band had failed to substantiate that its ancestors utilized the 

trade route in that case in any capacity.  JA 4317.  In its 2013 decision regarding 

the Cowlitz, Interior discussed and reasonably distinguished the Guideville 

decision on these grounds.  JA 299.  Nothing more was required.  See ANR 

Pipeline Co., 71 F.3d at 901 (requiring “reasoned” explanation).   

 Contrary to Grand Ronde’s argument (Br. at 47-48), Interior also expressly 

addressed the “natural inference” test that Interior adopted in its Scotts Valley 

Band decision.  JA 292.  Under that test, a tribe may rely on historic activity “in 

the vicinity” of a parcel proposed for the restored-lands exception, only if the 

nature of the activity leads to a “natural inference” that the tribe made historic use 

of the property itself.  JA 4350.  Although Interior’s 2013 decision does not discuss 

the “natural inference” test at length, JA 292, Interior had already distinguished the 

Cowlitz case (as analyzed in NIGC’s restored lands opinion) in the Scotts Valley 

decision adopting the “natural inference” test.  JA 4351, n. 59.    

 Moreover, Grand Ronde fails to appreciate that the “natural inference” test is 

rooted in the restored-lands exception.  Interior determined that, because the 

statutory term “restored land” connotes “lands that a tribe [historically] used or 

occupied,” “vicinity,” as used in relation to the restored-lands exception, must 

carry the same connotation.  JA 4350.  This rationale does not carry over to 

IGRA’s initial-reservation exception, which is not limited to “restored lands,” see 
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25 U.S.C. § 2719(b)(1)(B)(ii), and where the regulatory text (25 C.F.R. §§ 292.2, 

292.6(d)) admits a broader interpretation.   

 As noted (supra), in the preamble to the § 20(b) regulations, Interior 

expressly stated that the “initial reservation” exception does not require a showing 

that a proposed reservation be “actual land to which a tribe has [a] significant 

historical connection.”  73 Fed. Reg. at 29,360.  Accordingly, to declare the 

Cowlitz Parcel eligible for gaming under the “initial reservation” exception, 

Interior did not need to find that the Cowlitz Tribe historically used the Cowlitz 

Parcel “itself,” and Interior’s alleged failure to apply the “natural inference” test is 

not, as Grand Ronde alleges (Br. at 47-48), a basis for setting aside Interior’s 

decision.  See Intercollegiate Broadcasting System, Inc. v. Copyright Royalty Bd., 

796 F.3d 111, 127 (D.C. Cir. 2015) (citing APA’s admonition to take “due account 

. . . of the rule of prejudicial error,” 5 U.S.C. § 706).   

 
III. INTERIOR HAD NO OBLIGATION TO SCRUTINIZE THE 

COWLITZ TRIBE’S MEMBERSHIP GROWTH 
 
 Finally, there is no merit to Clark County’s claims (Br. at 27-39) that Interior 

acted arbitrarily by not specifically addressing – during review of the Cowlitz 

Tribe’s land-into-trust application – the Tribe’s reported post-acknowledgment 

membership growth.  Clark County failed to raise its present claims with Interior 

and has not shown that its concerns bear on Interior’s decision or NEPA review. 
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A.   Clark County’s Claim under § 83.12(b) (1994) is Forfeited and 
Moot 

 
 Interior reviewed the Cowlitz Tribe’s petition for recognition under the 1994 

acknowledgement regulations, see JA 1077-1079, which remained in place at the 

time of Interior’s 2013 land-into-trust decision.  Under § 83.12(b) of the 1994 

acknowledgment regulations, the “list of members” provided by the Cowlitz Tribe 

in its acknowledgment petition became, “upon acknowledgment,” the Tribe’s 

“base roll for purposes of Federal funding and other administrative purposes.”  25 

C.F.R. § 83.12(b) (1994).  Section 83.12(b) also stated that, “for [BIA] purposes, 

any additions to the [base] roll,” other than descendants of enrolled members who 

meet tribal membership criteria, “shall be limited to [persons] meeting the 

requirements of § 83.7(e) [regarding descent] and maintaining significant social 

and political ties with the tribe.”  Id.  Citing this provision, Clark County argues 

(Br. at 30-35) that Interior had a duty, before taking the Cowlitz Parcel into trust 

for the Tribe, to verify that all “additions” to the Tribe’s “base roll” satisfied these 

regulatory criteria.  As the district court correctly found (JA 133-35), however, 

Clark County forfeited this claim by failing to raise it during the administrative 

proceedings.  See Advocates for Highway and Auto Safety v. Federal Motor 

Carrier Safety Admin., 429 F.3d 1136, 1147-1150 (D.C. Cir. 2005).   

 Clark County concedes (Br. at 30-32) that none of the Clark County 

Plaintiffs raised § 83.12(b) in their many comments on the Tribe’s land-into-trust 
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application.  Clark County contends (Br. at 29-34), however, that the following 

comments by Plaintiffs Dragonslayer Inc. and Michels Development, LLC, (the 

“Card Rooms”) impliedly raised § 83.12(b).      

 First, in August 2006, as part of supplemental comments on the draft EIS 

(JA 2145-46), the Card Rooms noted that Cowlitz Tribal membership in Clark 

County had increased from 27 to 95.  JA 2145 (citing JA 933-936).  The Card 

Rooms argued that this Clark County membership growth was not attributable 

merely to “the general expansion of tribal enrollment,” but also to allegedly 

improper efforts by the Cowlitz Tribe to prove “modern ties” to the County.  JA 

2145-46; see also 25 C.F.R. § 292.6(d) (requiring “modern connection” in addition 

to “significant historic connection”).  

 Second, in April 2007, as part of comments on the proposed final EIS, the 

Card Rooms noted that the Tribe’s December 2006 Business Plan and Unmet 

Needs Report showed more members (3,544) than reported in the Tribe’s June 

2006 revised land-into-trust application (2,346).  JA 2336, 2375.  The Card Rooms 

cited this “50 percent” increase in a presumed six-month period as an “example” of 

alleged Tribal exaggerations warranting “investigation,” JA 2336, 2375, and 

argued that late disclosure of the Unmet Needs Report had precluded public 

scrutiny, resulting in an “abuse of the trust land acquisition process.”  JA 2375.   
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 Contrary to Clark County’s representation (Br. at 29), these comments did 

not challenge Tribal actions to add “2,062 new members” to the Tribe’s base roll 

after those additions “became public.”  The Card Rooms’ August 2006 comment 

regarding Clark County membership growth (JA 2145-46) preceded the Tribal 

report publicizing 3,544 members (JA 3047), and was not critical, in any event, of 

the “general expansion of tribal enrollment.”  JA 2145.  Similarly, the Card 

Rooms’ April 2007 comments (JA 2336, 2375) related to an increase in tribal 

membership from 2,346 to 3,544 members, which the Card Rooms deemed 

“troubling” based on timing and context, not due to any concern about additions to 

the Tribe’s base roll.  These comments did not in any way implicate § 83.12(b) or 

suggest that Tribal membership growth affected Interior’s authority to take the 

Cowlitz Parcel into trust.   

 Nor is there any merit to Clark County’s argument (Br. at 32) that § 83.12(b) 

“necessarily [was] implicated” in the land-into-trust proceedings, thus relieving the 

County of its obligation to raise § 83.12(b).  See NetworkIP, LLC v. F.C.C., 548 

F.3d 116, 122 (D.C. Cir. 2008).  Clark County relies on passing references to 

§ 83.12(b) made by Interior during the acknowledgment proceedings.  Clark Co. 

Br. at 32 (citing JA 597, 605, 1094).  These comments do not show that § 83.12(b) 

imposed any duty relevant to the land-into-trust proceedings, or that Interior 

recognized any such duty.   
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 Under federal law, tribes have “inherent power” to determine their own 

tribal membership.  Montana v. United States, 450 U.S. 544, 564 (1981).  Section 

83.12(b) (1994) did not preclude additions or specify the circumstances under 

which BIA was to verify tribal additions in relation to the regulatory criteria.  And 

taking land into trust for a tribe does not implicate “Federal funding” or services to 

individuals claiming Indian status by virtue of post-acknowledgment enrollment.  

See 25 C.F.R. § 83.12(b) (1994).  Clark County’s argument that § 83.12(b) applies 

to Interior’s trust acquisition for the Cowlitz Tribe is without precedent.  This is 

precisely the sort of claim that should have first been raised during administrative 

proceedings.  See Advocates, 429 F.3d at 1147-1150. 

 Moreover, in 2015, Interior updated and revised the Part 83 regulations, see 

80 Fed. Reg. 37,862 (July 1, 2015), eliminating, inter alia, the “base roll” 

limitations upon which Clark County relies.  See 80 Fed. Reg. at 37,891 (new 

§ 83.12 addressing different issue); id. at 37,895 (new § 83.46 addressing issues 

similar to old § 83.12 (1994) without “base roll” limitations).  This means that 

Clark County’s claim for enforcement of § 83.12(b) (1994) is moot.  See Priests 

for Life v. U.S. Dept. of Health & Human Services, 772 F.3d 229, 242 n. 8 (D.C. 

Cir. 2014).  Although Clark County suggests (Br. at 32-33 & n. 9) that a “parallel” 

claim somehow survives under the IRA, Clark County also never presented its 

parallel claim to Interior and the supposed statutory duty is even less obvious than 
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the supposed regulatory duty.  Cf. Advocates, 429 F.3d at 1150 (forfeiture applies 

except for “clear points * * * an agency must consider sua sponte”). 

 B. Interior’s NEPA Analysis Was Sufficient      

 The Card Rooms’ comments (supra) also did not implicate any specific 

NEPA obligations.  NEPA regulations state that an agency should “independently 

evaluate” and ensure the “accuracy” of “environmental information” submitted by 

an applicant for use in an EIS.  40 C.F.R. § 1506.5 (emphasis added).  The Cowlitz 

Tribe’s reported membership count was not “environmental information.”  And 

even if § 1506.5 requires agency scrutiny of all applicant-supplied information 

material to an agency’s NEPA analysis, such duty was not implicated in this case, 

for two reasons. 

 First, the issue that Clark County now presses on appeal (Brief at 29) does 

not concern the accuracy of the Tribe’s membership count, per se.  Clark County 

does not dispute that the Tribe added 2,062 members to its base roll.  Rather, Clark 

County implies (Br. at 28-29, 34-35) that the Tribe’s post-acknowledgment 

membership additions are improper and that Interior breached a duty, per 

§ 83.12(b) (1994), to scrutinize the additions.  This is not a NEPA claim.  And the 

§ 83.12(b) claim has been forfeited (see supra), leaving no disputed information to 

be “independently evaluate[d]” on remand.  See 40 C.F.R. § 1506.5. 
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 Second, Clark County fails to show that the Tribe’s membership count 

impacted Interior’s NEPA analysis.  Clark County surmises (Brief at 35-36) that, 

“if the Tribe had only 1,482 members” – i.e., its base roll number, JA 133 – its 

economic needs would be “far lower.”  In their NEPA comments, however, the 

Card Rooms never suggested that the Tribe’s present legitimate membership is 

limited to its base roll.  Rather, the Card Rooms credited Tribal reports of 2,346 

members and implied that the reported increase to 3,544 members was an 

exaggeration to bolster unmet needs.  JA 2336, 2375.  Further, while the Tribe 

calculated some of its economic needs on a per capita basis, most were not so 

determined.  See generally JA 3061-85.   

 In their August 2008 comments on the final EIS, the Card Rooms reiterated 

their argument that the Tribe’s “claimed unmet needs [were] grossly inflated” and 

that the Tribe’s alleged exaggerated statement of needs caused Interior to exclude 

reasonable alternatives (that would generate less revenue).  JA 3413-3414, 3423-

3431.  However, the Card Rooms did not reprise their concern about membership 

growth.  Id.  Instead, they argued that proposed Tribal budgets for health care, 

administrative services, and other programs were extravagant in relation to “the 

Tribe’s 3,544 members.”  JA 3413, 3427-28, 3431.     

 In its 2013 decision, Interior responded to Clark County’s comments that the 

Tribe exaggerated its unmet needs.  JA 198.  Interior noted, inter alia, that the 
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Tribe “has the sovereign right to determine the needs of its tribal government and 

its own members,” and that an agency may “give substantial weight to the needs 

and goals of [an] applicant” in its course of its NEPA review.  Id.  On appeal (Br. 

at 35-39), Clark County does not challenge this response or the reasonableness of 

Interior’s alternatives analysis generally.  See pp. 25-26, supra.  Instead, Clark 

County asks this Court to set aside Interior’s land-into-trust decision and remand 

for further NEPA review solely on the grounds that Interior did not explicitly 

address a single piece of information – the Tribe’s reported membership – that 

Clark County did not deem sufficiently important to dispute in its own final NEPA 

comments.  JA 3413-3414, 3423-3431.   

 Persons challenging an agency’s NEPA analysis must structure their 

participation so that it alerts the agency to their concerns. Dept. of Transp. v. 

Public Citizen, 541 U.S. 752, 764 (2004) (citing Vermont Yankee Nuclear Power 

Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 553 (1978)).  And 

under NEPA’s “rule of reason,” the extent of an agency’s obligation to evaluate 

information depends on its “usefulness * * * to the decisionmaking process.”  Id. at 

767.  For both reasons, Clark County’s present concern over Cowlitz membership 

provides no basis for a NEPA remand.  See also See Intercollegiate Broadcasting, 

796 F.3d at 127 (remand not warranted absent “prejudicial error”).   
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CONCLUSION 

 For the foregoing reasons, the district court’s judgment should be affirmed. 

       Respectfully Submitted, 

 
      JOHN C. CRUDEN 
Of Counsel:     Assistant Attorney General 
       
JENNIFER TURNER      s/ John L. Smeltzer 
REBECCA ROSS  
Office of the Solicitor   ELIZABETH ANN PETERSON 
United States Dept. of the Interior JOHN L. SMELTZER  
      GINA ALLERY  
      KRISTOFOR SWANSON 
      Environment & Natural Resources Division 
      U.S. Department of Justice  
      Post Office Box 7415 
      Washington, D.C.  20044 
       (202) 305-0343 
      john.smeltzer@usdoj.gov  
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 A.  Indian Reorganization Act (“IRA”) 

 Section 5 of the Indian Reorganization Act of 1934 (“IRA”) provides, in 

relevant part, that  

The Secretary of the Interior is authorized, in his discretion, to 
acquire, through purchase, relinquishment, gift, exchange, or 
assignment, any interest in lands, water rights, or surface rights to 
lands, within or without existing reservations * * * for the purpose of 
providing land for Indians. 
 

25 U.S.C. § 465.   

 Section 19 of the IRA provides, in relevant part, that  

The term “Indian” as used in this Act shall include [1] all persons of 
Indian descent who are members of any recognized Indian tribe now 
under Federal jurisdiction, and [2] all persons who are descendants of 
such members who were, on June 1, 1934, residing within the present 
boundaries of any Indian reservation, and shall further include [3] all 
other persons of one-half or more Indian blood. * * * The term “tribe” 
wherever used in this Act shall be construed to refer to any Indian 
tribe, organized band, pueblo, or the Indians residing on one 
reservation. 
 

25 U.S.C. § 479.   
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 B.   Indian Gaming Regulatory Act (“IGRA”)  

 Section 20 of the Indian Gaming Regulatory Act of 1988 prohibits Indian 

gaming “on lands acquired in trust for the benefit of an Indian tribe after October 

17, 1988,” 25 U.S.C. § 2719(a), subject to various exceptions, including when   

the lands are taken into trust as part of  * * * the initial reservation of 
an Indian tribe acknowledged by the Secretary under the Federal 
acknowledgment process * * *  
 

25 U.S.C. § 2719(b)(1)(B)(ii).   

 Department of the Interior regulations provide, in relevant part, that land 

acquired after June 19, 2008 (the effective date of the regulations) cannot be 

proclaimed an “initial reservation” for purposes of the IGRA Section 20 initial-

reservation exception, unless the tribe demonstrates, inter alia, that 

the land is located * * * within an area where the tribe has significant 
historical connections and one or more of the following modern 
connections to the land: 
 
(1) The land is near where a significant number of tribal members 
reside; or  
 
(2) The land is within a 25–mile radius of the tribe's headquarters or 
other tribal governmental facilities that have existed at that location 
for at least 2 years at the time of the application for land-into-trust; or  
 
(3) The tribe can demonstrate other factors that establish the tribe's 
current connection to the land.  
 

25 C.F.R. § 292.6(d).   
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Addendum - 3 - 
 

 C.   National Environmental Policy Act (“NEPA”) 
 

 Under the National Environmental Policy Act (“NEPA”), when proposing 

any “major Federal action[] significantly affecting the quality of the human 

environment,” the responsible federal official must prepare a “detailed statement * 

* * on —    

(i) the environmental impact of the proposed action, 
 
(ii)  any adverse environmental effects which cannot be avoided 

should the proposal be implemented, [and] 
 
(iii) alternatives to the proposed action * * *.”   
 

42 U.S.C. § 4332(2)(C).   

 NEPA regulations state, inter alia, that  

if an agency requires an applicant to submit environmental 
information for possible use by the agency in preparing an 
environmental impact statement, then the agency should assist the 
applicant by outlining the types of information required.  The agency 
shall independently evaluate the information submitted and shall be 
responsible * * * for its accuracy.  
 

40 C.F.R § 1506.5.   
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