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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

Pursuant to Circuit Rule 28 Appellee Cowlitz Tribe makes the following

certification:

A. Parties and Amici:

All parties, intervenors, and amici appearing before the District Court and in

this Court are listed in the Briefs for Appellant the Confederated Tribes of the

Grand Ronde Community of Oregon (Grand Ronde) and Appellants Clark County,

Washington, et al. (Clark County or County), with the exceptions noted in the

Federal Defendants’ Answering Brief.

B. Rulings Under Review:

Plaintiffs-Appellants (Appellants) appealed from the District Court’s Order

(Dkt. No. 84) (Dec. 12, 2014) (JA103) and Memorandum Opinion (Dkt. No.

85)(Dec. 12, 2014) (JA104-160) granting summary judgment in favor of the

defendants. The Memorandum Opinion is published at 75 F. Supp.3d 387.

C. Related Cases: This Court consolidated the separate appeals by

Grand Ronde (No. 14-5326) and Clark County (No.15-5033). These appeals have

not previously been before this Court or any other court.
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STATEMENT OF THE CASE

The record in this case, painstakingly assembled over the course of three

separate administrative proceedings, documents the continuous existence of the

Cowlitz Tribe throughout history and a course of dealings and acts by the federal

government reflecting federal obligations and responsibility for, and federal

authority over, the Tribe from the mid-19th century through 1934 and after. The

record also demonstrates overwhelming evidence of the Tribe’s “significant

historical connection” to the land that is the subject of this litigation. Finally, the

record documents a thorough and complete administrative process in full

compliance with the IRA, the APA and NEPA.

A. The Administrative Proceedings

Federal Acknowledgment Process. Nearly 150 years after losing its lands at

the hands of the federal government, in 2000 BIA through its Federal

Acknowledgment Process (FAP) determined that Cowlitz had maintained “a

substantially continuous tribal existence” and “functioned as [an] autonomous

entit[y] throughout history until the present.” See 25 C.F.R. § 83.3(a) (2000);

JA1077. The Secretary upheld the initial determination in a Reconsidered Final

Determination on January 4, 2002. JA1144. The Secretary found, in a decision

that went unchallenged by Appellants, that the Tribe had established, inter alia:

…that it has been identified as an American Indian entity on a
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substantially continuous basis since 1900…that a predominant portion
of the petitioning group comprises a distinct community and has
existed as a community from historical times until the present… that
[the Tribe’s] membership consists of individuals who descend from
the historical Indian tribe… [and that] [n]either the [Tribe]nor its
members are the subject of congressional legislation that has
expressly terminated or forbidden the Federal relationship.

JA1077-1079, 1144 (concluding that Tribe met these mandatory criteria in 25

C.F.R. § 83.7(a)-(g) (2002) (emphasis added).

Trust Acquisition. On the same day in 2002 that the Secretary finally

acknowledged the Cowlitz Tribe’s federal recognition, the Tribe submitted its

application requesting that the Department take the Cowlitz Parcel into trust.

JA167. The Tribe subsequently amended its application in 2004 and 2006, and

requested that Interior proclaim the Parcel as the Tribe’s “initial reservation”

pursuant to the IRA, 25 U.S.C. § 467, and IGRA, 25 U.S.C. § 2719(b)(1)(B)(ii).

JA1939, JA2129, JA2133.

NEPA Compliance. After a lengthy and thorough NEPA process that

involved substantial public participation, BIA issued a Final EIS (FEIS) in 2008.

JA2696. Further details of the NEPA process are included in the Federal

Defendants’ Answering Brief, 24-25 and in Section III, infra.

B. Carcieri Decision and Instant Action

On February 24, 2009, the Supreme Court issued its decision in Carcieri v.

Salazar, 555 U.S. 379, holding that the Secretary has authority to acquire land in
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trust for “any recognized tribe now under federal jurisdiction” only if the applicant

tribe was “under federal jurisdiction” in 1934 when the IRA was enacted. On

December 17, 2010, the Secretary issued her decision to accept the Cowlitz Parcel

in trust for the Tribe and proclaim it as the Tribe’s reservation. JA170-71.

Plaintiffs challenged the Secretary’s decision, and following a remand, on April

22, 2013, the Secretary issued a new decision to accept the Cowlitz Parcel in trust

for the Tribe and proclaim it as the Tribe’s initial reservation. 2013 ROD

(“ROD”), JA161-304. Drawing upon the wealth of factual evidence confirming

federal jurisdiction over the Tribe prior to and continuing through 1934, the

Secretary concluded that she had the authority under IRA Sections 5 and 7 to

acquire the Cowlitz Parcel in trust and proclaim it as the Tribe’s reservation.

JA263-72. The Secretary further found that the Cowlitz Parcel met IGRA Section

20’s requirements to be eligible for gaming as the Tribe’s initial reservation.

JA289-303. In a well-reasoned opinion, the District Court affirmed the Secretary’s

decision in all respects. JA104.

STATUTES AND REGULATIONS

All applicable statutes and regulations are contained in the Federal

Defendants’ Answering Brief.

SUMMARY OF ARGUMENT
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The Cowlitz Indians have lived in what is now southwestern Washington

State since time immemorial. In the 1860s the federal government unilaterally

took the entirety of the Tribe’s ancestral homelands without reserving a single acre

of land for the Tribe’s benefit. Cowlitz remained landless for more than 150 years

until the Secretary corrected this profound historical injustice by exercising her

authority under the Indian Reorganization Act (IRA) of 1934 to place

approximately 157 acres in trust and proclaim it to be the Tribe’s reservation

pursuant to the April 2013 decision which is the subject of Appellants’ challenge in

this case.

The Grand Ronde Tribe possesses a 10,300-acre reservation in Oregon, on

which it operates a large casino. Although Grand Ronde’s casino is approximately

85 miles from the Cowlitz reservation, in its zeal to shield itself from competition

Grand Ronde would deny Cowlitz the most fundamental attribute of self-

determination -- a reservation. Grand Ronde is joined in its anti-competitive effort

by four privately-owned card rooms, and by Clark County. These Appellants ask

the Court to adopt a tortured interpretation of the Secretary’s authority under the

IRA that not only would prevent the Secretary from holding in trust this particular

157 acres, but would prevent the Secretary from acquiring any reservation for

Cowlitz. Nothing in the IRA or the Indian Gaming Regulatory Act (IGRA)

requires this unjust result. As IGRA makes clear, “a principal goal of Federal
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Indian policy is to promote tribal economic development, tribal self-sufficiency,

and strong tribal government.” 25 U.S.C.§ 2701(4). This is a federal policy for all

tribes, not just for those fortunate enough to already have a reservation.

Appellants advance three arguments. First, they claim that the Secretary

lacked authority under the IRA to acquire land in trust for the Cowlitz Tribe under

the standard described by the Supreme Court in Carcieri v. Salazar, 555 U.S. 379

(2009), because Cowlitz was neither “recognized” nor “under federal jurisdiction”

in 1934. But Carcieri only requires a showing that Cowlitz was under federal

jurisdiction in 1934; as Justice Breyer concurred in Carcieri, § 479 of the IRA

“imposes no time limit upon recognition.” Id. at 398. As the District Court below

held, the Secretary’s interpretation of the term “any recognized tribe” is reasonable

and entitled to deference, as is her two-part inquiry for determining whether a tribe

was under federal jurisdiction in 1934. Applying those agency standards to the

voluminous facts in the record, the Secretary plainly had authority to take this land

in trust for the Cowlitz.

Second, Appellants contend that Cowlitz cannot use its reservation for

gaming because Cowlitz lacks “significant historical connections” to the area in

which the Cowlitz Parcel is located and so fails to meet IGRA’s “initial

reservation” requirements. But “IGRA’s exceptions in § 20(b)(1)(B)…confer a

benefit onto tribes that were landless when IGRA was enacted.” City of Roseville

USCA Case #14-5326      Document #1590178            Filed: 12/22/2015      Page 14 of 53



- 6 -

v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 2003) and Cowlitz is entitled to that

benefit here. Appellants dispute the voluminous evidence of Cowlitz’s historical

use of land in the vicinity of the parcel. Appellants’ torturing of this evidence only

underscores the importance of the unique expertise the Secretary brings to bear

when weighing and considering the facts and ultimately making a reasonable

conclusion based thereon.

Third, Clark County argues that because the Department failed to review

Cowlitz’s post-acknowledgment tribal enrollment, acquisition of the Cowlitz

Parcel in trust was improper. Clark County waived this argument by never raising

it with Interior; further, there is no legal basis for it. Clark County’s position is

foreclosed by the 1994 amendments to the IRA prohibiting any regulation or

administrative decision that treats federally recognized tribes different from one

another. 25 U.S.C. § 476(g). A federally recognized Indian tribe has the sovereign

right to determine its own membership. Clark County and its card room allies

cannot strip the Tribe of that right simply because they do not want an Indian

reservation in their neighborhood.

The Cowlitz Indian Tribe respectfully requests that the Court affirm the

well-reasoned decision of the District Court upholding the Secretary’s Record of

Decision. Confederated Tribes of Grand Ronde Community v. Jewell, 75 F.

Supp.3d 387 (D.D.C. 2014).
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ARGUMENT

I. THE SECRETARY ACTED WITHIN DELEGATED AUTHORITY
TO ACQUIRE LAND AND ESTABLISH A RESERVATION FOR
COWLITZ

The IRA delegates to the Secretary administrative authority to place land in

trust and proclaim it to be a reservation for “any recognized Tribe” that was, in

1934, “now under Federal jurisdiction” (25 U.S.C. §§ 465, 467,479). Carcieri v.

Salazar, 555 U.S. 379, 395 (2009). Because neither the IRA nor Carcieri provide

guidance on how to define “now under federal jurisdiction,” the Secretary has

developed a two-part inquiry. Appellants seek to overturn the Secretary’s

reasonable determination by conflating and contorting the independent meanings

of “any recognized tribe” and “now under federal jurisdiction,” and by ignoring

critical pieces of the historical record. The District Court rejected Appellants’

attempt to misread the IRA, and the Cowlitz respectfully ask this Court to do the

same.

A. The Cowlitz Tribe Was Under Federal Jurisdiction in 1934

1. Meaning of “Under Federal Jurisdiction”

The same 1934 edition of Webster’s Dictionary on which the Supreme Court

relied in Carcieri defines “jurisdiction” as “[a]uthority of a sovereign power to

govern or legislate; power or right to exercise authority; control,” and identifies
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“authority” as its synonym.1 As a matter of constitutional law, Congress has

plenary authority -- plenary jurisdiction -- over Indians and Indian tribes. United

States v. Lara, 541 U.S. 193, 200 (2004) (Congress’s plenary power is grounded in

the Indian Commerce Clause, the Treaty Clause, and the Property Clause).

Contrary to Appellants’ arguments, constitutionally-granted jurisdiction is a

“continuing power of which Congress [can] not divest itself.” United States v.

Nice, 241 U.S. 591, 600 (1916). While such power can “be exerted at any time

and in various forms during the continuances of the tribal relation,” id., the

existence of this power cannot be “terminated.”

As early as 1832 Congress delegated general authority to the Secretary to

“manage[] … all Indian Affairs and all matters arising out of Indian relations,” Act

of July 9, 1832, Ch. 174, 4. Stat. 564 (1832) (codified as amended at 25 U.S.C. §

2), and that general delegation has remained in place ever since, including in 1934.

Congress also has delegated specific authorities, as with the Indian Reorganization

Act. Congress sometimes withdraws delegations of authority, for example when it

“terminated” Appellant Grand Ronde by terminating its entitlement to receive

1 Carcieri, 555 U.S. at 388, citing Webster’s New International Dictionary 1347
(2d ed. 1934) to define the word “now.” See also discussion in Fee to Trust
Application and Reservation Proclamation Request Supplemental Submission
(June 18, 2009) JA3665-67.
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administrative services otherwise provided to Indians.2 Congress has never,

however, delegated to the Secretary general administrative authority to terminate a

tribe’s status as one entitled to receive services (and similarly has never given the

Secretary general delegated authority to terminate a tribe’s formal federal

recognition). The “general trust statutes in Title 25 do furnish Interior with broad

authority to supervise and manage Indian affairs and property commensurate with

the trust obligations of the United States,” but “[o]nly Congress can modify or

abrogate Indian tribal rights.” United States v. Eberhardt, 789 F.2d 1354, 1360-61

(9th Cir. 1986). “It may be taken as the settled doctrine of this court that Congress,

in pursuance of the long-established policy of the government, has a right to

determine for itself when the guardianship which has been maintained over the

Indian shall cease.” United States v. Sandoval, 231 U.S. 28, 46 (1913); see also,

e.g., McClanahan v. State Tax Comm’n, 411 U.S. 164, 173 n.12 (1973) (limitations

on federal power over a tribe can only be accomplished through congressional

action).

2. The Secretary’s “Under Federal Jurisdiction” Two-Part Inquiry

2 Western Oregon Indians: Termination of Federal Supervision (Aug. 13, 1954), 25
U.S.C. §§ 691–708 (Providing for “the termination of federal services furnished
such Indians because of their status as Indians” (emphasis added)); Congress
restored Grand Ronde’s status in 1983 (25 U.S.C.§ 713(b) (Confederated Tribes of
the Grand Ronde Reservation Restoration Act (Nov. 22, 1983)).
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The two-part inquiry employed by the Secretary to determine whether a tribe

was under federal jurisdiction in 1934 fits comfortably within the context of her

delegated administrative authority.

First, she seeks to establish that there is evidence, at or before 1934, that the

United States had confirmed that the group of people in question was indeed an

Indian tribe over which the federal government had jurisdiction.3 Contrary to

Appellants’ assertions, because Congress has delegated to the Secretary various

general authorities over Indians, this confirmation of federal jurisdiction can stem

from either administrative or congressional action.

Second, the Secretary seeks to confirm that at the time she exercises her

delegated authority, Cowlitz’s “jurisdictional status” remains “intact,” meaning

that Congress has not withdrawn her delegated authority for that particular tribe.

Because only Congress has the authority to terminate a tribe’s “jurisdictional

status,” only congressional action (or administrative action pursuant to explicit

congressional direction) can terminate a tribe’s “jurisdictional status.” See Lara,

3 Such an inquiry is necessary because when the IRA was enacted in 1934, the
federal government was not certain which tribes existed or which had ceased to
exist. Carcieri, 555 U.S. at 397-98 (Breyer, J., concurring) (Interior has found
“circumstance sufficient to show that a tribe was ‘under Federal jurisdiction’ in
1934—even though the Department did not know it at the time.”).
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541 U.S. at 202-03 (2004) (discussing Congress’s exclusive ability to make

“decisions to recognize, or to terminate, the existence of individual tribes”).

a. Federal Jurisdiction Over Cowlitz Was Well Established in

1934

Cowlitz easily meets the first prong of the Secretary’s test. The United

States first affirmatively established Cowlitz as a tribe under federal jurisdiction

when it entered into treaty negotiations with Cowlitz in 1855. JA625-28. The

federal government continued to exercise its jurisdiction through the era when the

IRA was enacted. The record contains:

 26 documents from 1911 to 1965 showing BIA exercising its
authority under to approve tribal attorney contracts. 13 are dated from
1926 to 1932. JA3692-98.

 37 documents from 1888 to 1976 demonstrating BIA’s continued
supervision over lands held in trust by the federal government for
members of the Cowlitz Indian Tribe. 33 are dated from 1923 to
1935. JA3700-04.

 49 documents from 1913 to 1945 where BIA exercised its authority to
make heirship determinations and conduct probate for Cowlitz
members. 43 are dated from 1922 to 1939. JA3705-10.

 27 documents from 1880 to 1975 demonstrating BIA’s exercise of its
authority to supervise the education of Cowlitz children at various
schools. 20 are dated from 1924 to 1928. JA3712-15.

 27 BIA documents from 1924 to 1928 evidencing the BIA
Superintendent’s exercise of supervisory authority over Cowlitz
members’ financial matters (e.g., payment of hospital and funeral
expenses, funds for minors to pay for clothes, medical expenses and
the like). JA3716-19.
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 23 BIA documents from 1910 to 1967 showing BIA officials
supervising Cowlitz tribal meetings. 6 are dated 1925 to 1932.
JA3719-24.

 7 documents from 1926 to 1934 showing BIA interceding with state
and local officials regarding Cowlitz federally-based fishing rights.
JA3724-26.

 34 documents from 1919 to 1966 documenting BIA doing census,
enrollment and other vital statistic record keeping for Cowlitz. 29 are
dated 1919 to 1938. JA3726-32.

Ignoring the weight of this evidence, Appellants muster only a few weak

protests. They first claim that because Cowlitz refused to sign the 1855 treaty, it

“manifestly refused to submit to federal jurisdiction,” and therefore the

negotiations cannot constitute evidence of Cowlitz being “under federal

jurisdiction.” Grand Ronde Br. 33; County Br. 20. Appellants’ argument

misapprehends the concept of jurisdiction. A tribe’s refusal to accept the terms of

a proposed treaty does not divest Congress of its plenary jurisdiction over Cowlitz.

Indeed, when the Cowlitz refused to sign the treaty and move to a distant

reservation, the federal government responded by exercising its authority to

extinguish Cowlitz’s legal title to all of its aboriginal lands -- an exercise of

“jurisdiction” both heavy-handed and incontrovertible.4

4 See Executive Proclamation No. 693 (Mar. 20, 1863); see also JA497. The
uncompensated taking of the Tribe’s lands was the basis of Cowlitz’s Indian
Claims Commission case and federal legislation compensating the Tribe for the
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Next, Appellants urge that a 1933 letter from the Commissioner of Indian

Affairs in Washington, D.C. indicating his understanding that Cowlitz no longer

existed is dispositive proof that Cowlitz was not under federal jurisdiction in 1934.

Cf. JA1364-65. But their citation to the record is both incomplete and misleading.

Scarcely a year later -- in 1934-- the Commissioner corrected his error when he

explicitly instructed the Superintendent of BIA’s Taholah, Washington Agency

Office to enroll Cowlitz Indians. See JA41888. Appellants fail to acknowledge

this second letter, although they admit that enrollment is an indicator both of being

“under federal jurisdiction” and of “federal recognition.” Grand Ronde Br. 30, 24

n.7; County Br. 11-12.

Appellants also ask the Court to ignore the overwhelming weight of

evidence from local BIA field officials -- the federal officials who would have had

the most personal knowledge about Cowlitz -- no doubt because the Administrative

Record includes 22 documents from 1917 to 1953 in which such BIA officials

explicitly state that BIA had jurisdiction over the Cowlitz Tribe. JA3688-3692.

Fifteen of these date from 1934 or before, leaving no doubt that the Secretary was

manifestly correct in concluding that the first prong of the test has been satisfied.

taking of the lands. JA749-50; JA287; JA477-78 (Plamondon v. United States, 21
Ind. Cl. Comm. 143, 170-71 (June 25, 1969)).

USCA Case #14-5326      Document #1590178            Filed: 12/22/2015      Page 22 of 53



- 14 -

Appellants contend that BIA’s involvement was primarily with individual

Cowlitz Indians, and so not relevant to whether Cowlitz was under federal

jurisdiction. This argument is both wrong and wrong-headed. The record amply

documents the exercise of federal jurisdiction relating to the Tribe’s activity,

including, inter alia, federal monitoring of tribal meetings, federal review and

approval of tribal attorney contracts,5 and federal efforts to protect federally-based

fishing rights. Moreover, BIA has jurisdiction to exercise authority over an

individual only if that person is an “Indian.” Appellants have failed to identify

anything in the record demonstrating that BIA furnished services to individual

Cowlitz Indians during the IRA era for a reason other than that they were

“members of any recognized Indian tribe now under Federal jurisdiction.”6

5 Clark County claims that the 1872 statute, codified today at 25 U.S.C. § 81 and
applicable to the approval of Cowlitz tribal attorney contracts through 1934 (R.S. §
2103 (Acts Mar. 3, 1871, ch. 120 § 3, 16 Stat. 570; May 21, 1872, ch. 177, §§ 1, 2,
17 Stat. 136); see JA129, JA269, JA3794-803) provided for “any member of a
tribe having no recognized organization [to] enter into a contract on behalf of a
tribe.” Br. 27 and n. 6 (brackets and omissions Clark County). But this statement,
which comes from a 1958 BIA manual, in fact characterizes a provision in a
different statute, passed 12 years after the IRA, that subjected the approval of
attorney contracts for certain claims brought before the ICC to the provisions of the
1872 statute. See 25 U.S.C. § 70n, Act Aug. 13, 1946, ch. 959, § 15, 60 Stat. 1053.   

6 Clark County cites to a letter written by the Commissioner of Indian Affairs in
1975 concerning S.1334 and S.1659 (Distribution of Funds to the Cowlitz and
Grand River Band of Ottawa Indians) stating that the “education and employment
assistance has been extended to individual Cowlitz Indians based on a blood
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In any event, Congress itself repeatedly asserted jurisdiction over Cowlitz

between 1915 and 1929 to enact legislation allowing Cowlitz to bring claims

against the United States for the wrongful taking of its aboriginal title lands

without congressional authorization or compensation. JA266, JA3711, JA3920-

4000. These efforts culminated in 1928 when Congress passed H.R. 167, “a

Cowlitz claims authorization bill.” JA3982; see also H.R. Exec. Doc. No. 319,

70th Cong., 1st Sess. (1928). Although President Coolidge vetoed the legislation,

JA3985, congressional passage of the bill is proof positive that Congress

understood Cowlitz to be a tribe under its jurisdiction at that time.

Congress also exercised its jurisdiction in the Act of March 4, 1911, 36 Stat.

1345, authorizing the Secretary to allot land on the Quinault reservation to

members of tribes “affiliated with the Quinaielt and Quileute tribes” in the Treaty

of Olympia of 1855, 12 Stat. 971. The Cowlitz Tribe was an intended beneficiary

of the 1911 Act, as the Supreme Court confirmed in United States v. Halbert, 283

U.S. 753, 759-60 (1931). Halbert clarified that a Cowlitz person’s right to an

allotment on the Quinault reservation was based on the person being a member of

the Cowlitz Tribe -- not on the person’s status as an individual “Indian”. Id. at

760-63.

degree determination.” Br. 26, JA4643. This statement was made four decades
too late to be relevant to the first prong of the inquiry.
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b. Cowlitz’s “Jurisdictional Status” Remained Intact

As the Secretary correctly concluded, Congress never terminated Cowlitz’s

jurisdictional status. JA272. Appellants argue that Cowlitz’s jurisdictional status

nevertheless was terminated because in a 2005 opinion NIGC agreed with Cowlitz

that, for purposes of the “restoration of lands for an Indian tribe that is restored to

Federal recognition” provision of the Indian Gaming Regulatory Act (25 U.S.C. §

2719(b)(1)(iii)), Cowlitz had at one time been administratively “terminated.”

JA1338. Appellants misapprehend the difference between legislative termination,

which involves an express statutory termination of status, and what has come to be

called “administrative termination,” which is how Interior describes what has

happened when Interior has made a mistake about a tribe’s jurisdictional status

resulting in the cessation of administrative services. See TOMAC v. Norton, 433

F.3d 852, 854, 855-56 (D.C. Cir. 2006). While “administrative termination” is

relevant to whether Cowlitz should benefit from the remedial provisions of IGRA

Section 20, it cannot, as a matter of constitutional law or common sense, equate to

congressional termination of status for the purposes of the IRA. See Opinion,

JA130-131 (citing TOMAC, 433 F.3d at 856).7

7 As discussed further in Section II, because IGRA prohibits Indian gaming on
land acquired in trust after its date of enactment in 1988, Congress provided for
certain remedial exceptions to that general prohibition to provide for tribes that
were landless in 1988, but might acquire land in the future. Among the tribes

USCA Case #14-5326      Document #1590178            Filed: 12/22/2015      Page 25 of 53



- 17 -

B. The Cowlitz Tribe is “A Recognized Tribe”

1. The IRA Does Not Require Recognition in 1934

Appellants insist that the term “any recognized tribe now under federal

jurisdiction” requires a tribe to have been “recognized” in 1934. They offer two

principal arguments in support. The first entails a contorted construction argument

based on the words of the statute. The Federal Defendants address this argument at

length in their Answering Brief (41-44), which Cowlitz adopts here by reference.

Appellants’ second principal argument involves a tortured conflation of the

meanings of “recognized” and “under federal jurisdiction”. But implicit in the

Carcieri majority opinion, and explicit in the three concurring opinions, is that

“recognized” and “under federal jurisdiction” carry separate meanings. Rhode

Island repeatedly argued that the Secretary’s IRA authority is restricted to tribes

both “federally recognized and under federal jurisdiction in 1934.”8 Despite this

invitation, the Carcieri majority relied exclusively on the “under federal

jurisdiction” requirement, and pointedly did not identify lack of recognition as a

Congress intended to benefit were those whose continued jurisdictional status had
been mistaken, resulting in the cessation of administrative benefits -- i.e., those
tribes which had been “administratively terminated.”

8 Brief for Petitioner Donald Carcieri, Governor of Rhode Island at 13-15, 17-20,
23, 26, 31-32, 34, Carcieri v. Salazar, 555 U.S. 379 (2009)(No. 07-526), 2008 WL
2355773.
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reason to find that the Secretary lacked authority to take land in trust for the

Narragansett Tribe. Carcieri, 555 U.S. at 391.

The concurring opinions are explicit in their rejection of the argument.

Justice Breyer found that the “statute, after all, imposes no time limit on

recognition.” Carcieri, 555 U.S. at 398-99 (Breyer, J., concurring) (emphasis

added). Justices Souter and Ginsburg agreed. “Nothing in the majority opinion

forecloses the possibility” that “under federal jurisdiction” and “recognition” are

separate concepts. Id. at 400-01 (Souter, J. and Ginsburg, J., concurring in part and

dissenting in part). The “statute imposes no time limit on recognition.” Id. The

majority opinion does not dispute the concurring justices’ reasoning, confirming

that they are consistent with the majority holding. At a minimum, as the District

Court held, the statutory language “recognized Indian tribe” is ambiguous and, for

the reasons in the Carcieri opinions and the Federal Defendants’ Answering Brief

, the Secretary’s interpretation is reasonable and entitled to deference.

In response, Appellants harken back 35 years to dicta in United States v.

John, 437 U.S. 634 (1978). John involved the federal Major Crimes Law, 18

U.S.C. § 1153, and did not address the Secretary’s authority to take land into trust

or involve the question of whether Mississippi Choctaw was a “ recognized tribe

now under federal jurisdiction.” Moreover, John reflects that formal recognition of

Cowlitz was not required in 1934. The Court inserted the phrase “in 1934” in
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brackets after “recognized” for the purpose of rejecting Mississippi’s argument that

a post-1934 reservation proclamation was of “no effect because the IRA was not

intended to apply to the Mississippi Choctaws.” See id. at 649-50. “Assuming for

the moment that authority for the proclamation can be found only in the 1934 Act,

we find this argument unpersuasive.” Id.

Even if we were to accept Appellants’ interpretation of John, in 1994

Congress amended the IRA in a manner that rejected that interpretation. As Clark

County points out, the Assistant Secretary for Indian Affairs parroted the bracketed

“[in 1934]” dicta from John in a January 14, 1994 letter to Congress to justify

Interior’s practice of allowing greater self-determination to “historic” tribes than to

“non-historic” tribes. County Br. 13; JA4636. Reacting negatively to Interior’s

interpretation, Congress soon thereafter amended the IRA:

[The] Departments or agencies of the United States shall not . . . make
any decision or determination pursuant to the act of June 18, 1934
[the IRA] . . . with respect to a federally recognized Indian tribe that
classifies, enhances, or diminishes the privileges and immunities
available to the Indian tribe relative to other federally recognized
tribes by virtue of their status as Indian tribes.

25 U.S.C. § 476(f); 108 Stat. 4791 Pub. L. 103-263 at § 5 (1994) (emphasis

added). The sponsors of this amendment decried the Secretary’s disparate

classification of tribes as “erroneous” and explained that “[r]egardless of the

method by which recognition was extended, all Indian tribes enjoy the same
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relationship with the United States and exercise the same inherent

authority.” Cong. Rec. - Senate, S1654 (daily ed. May 19, 1994), at 6146, 6147

(Senator McCain); see also Id. at 6147 (Senator Inouye) (the IRA and other laws

were to be applied to all tribes, “without regard to the manner in which the Indian

tribe became recognized by the United States or whether it has chosen to organize

under the IRA”). Accordingly, while the IRA requires confirmation that a tribe

was “under federal jurisdiction” in 1934, once that group has been formally

recognized, the 1994 IRA amendments require the Secretary to extend to it the

same IRA benefits as are extended to all other formally recognized tribes

regardless of the time or method or recognition.

In another statute -- IGRA -- Congress also addressed whether the land

acquisition authority in IRA Section 5, and the reservation proclamation authority

in IRA Section 7, are available to tribes whose federal recognition is confirmed or

restored through the Part 83 Federal acknowledgment process (which did not come

into existence until well after 1934). In IGRA, Congress expressly allows a tribe

that has been through the Federal acknowledgement process to conduct gaming on

its first (“initial”) reservation. 25 U.S.C. §§ 2719(a), (b)(1)(B)(ii). This provision

of IGRA would be nonsensical without the Secretary’s authority to acquire land in

trust under Section 5, and to issue a reservation proclamation under Section 7, as

these provide the only general land acquisition/reservation proclamation authority

USCA Case #14-5326      Document #1590178            Filed: 12/22/2015      Page 29 of 53



- 21 -

for tribes whose recognition has been confirmed or restored through the Part 83

Process.9

In sum, it is clear that Congress intends the benefits of the IRA to be

available to tribes that were “recognized” after 1934 so long as they were under

federal jurisdiction in 1934.

2. The Cowlitz Indian Tribe Was “Recognized” in 1934

Appellants compose a chopped salad of definitions to challenge the

Secretary’s conclusion that the Cowlitz Tribe was “recognized” in 1934. The plain

meaning of the word “recognized” as used in the IRA should be understood

according to its plain meaning at the time it was written, and indeed Clark County

concedes that the meaning of “recognized” “must be consistent with usage in

1934.” County Br.16. Hence the Secretary correctly determined that she “need

not reach the question of the precise meaning of ‘recognized Indian tribe’ as used

9 Appellants emphasize that the Narragansett Tribe was recognized through the
federal acknowledgement process, but nevertheless the Supreme Court determined
that Narragansett was not under federal jurisdiction in 1934. But in Carcieri,
“[n]one of the parties or amici, including the Narragansett Tribe itself, has argued
that the Tribe was under federal jurisdiction in 1934.” Carcieri, 555 U.S. at
395(emphasis added). Rather, the Court relied on Rhode Island’s representation in
its petition for a writ of certiorari to conclude that the Narragansett Tribe was not
under federal jurisdiction in 1934. Thus the Supreme Court did not rely on the fact
that the Narragansett Tribe obtained federal recognition through the Part 83
Federal acknowledgement process to conclude that that the tribe was not under
federal jurisdiction in 1934; rather, the Court treated the point as effectively
conceded.
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in the IRA, nor…whether the Cowlitz Tribe was recognized by the Federal

Government in the formal sense in 1934, in order to determine whether land may

be acquired in trust for the Cowlitz Tribe.” JA254. Nevertheless, the Secretary

found that Cowlitz “was a recognized Indian tribe in the cognitive or quasi-

anthropological sense of that term in 1934”, and has been “recognized by the

Federal Government in the formal sense of that term at multiple stages in its

history, including the late 19th century, as well as, in conjunction with the FAP

determination in 2002.” JA254. Thus even if the Court determines that

“recognition” in 1934 is a requirement of the phrase “recognized tribe now under

federal jurisdiction,” the Secretary’s interpretation of the term and her application

of it to the Cowlitz Tribe is entitled to Chevron deference.

In any event, Cowlitz clearly was “recognized” in the parlance of 1934. The

1942 edition of Cohen’s Handbook of Federal Indian Law specified five criteria

for whether a tribe should be “entitled to be considered as a tribe, within the

meaning of the [IRA].” Cohen, at 270-71 (1942 ed.); see also William W. Quinn,

Jr., Federal Acknowledgement of American Indian Tribes: The Historical

Development of a Legal Concept, 34 Am. J. Legal Hist. 331, 358 (1990). First,
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Cowlitz had treaty relations with the United States. Cohen, at 270-71.10 Second,

Cowlitz was denominated a tribe by act of Congress or Executive Order. JA3920-

4000. Third, Cowlitz had been treated as having collective rights in tribal lands or

funds. Id. Cowlitz easily meets this test -- in addition to the twelve pieces of

legislation Congress considered to allow the Cowlitz Tribe to pursue its collective

rights against the United States for the unlawful taking of its lands, BIA also

interceded several times to protect the federally-based fishing rights of Cowlitz

Indians. JA3724-26, JA3711, JA3920-4000.11 Fourth, the Cowlitz were treated as

a tribe or band by other Indian tribes. Cohen, at 270-71 (1942 ed.); JA643.

Finally, Cowlitz exercised political authority over its members, through a tribal

council and other governmental forms. Id.; JA269, JA753-54, JA774, JA3719-24.

Under the administrative standards of the day, Cowlitz was recognized.

Finally, even if the modern term “federal recognition” with its “government-

to-government” meaning were read into the 1934 statute, Cowlitz also meets this

test. The United States entered into a government-to-government relationship with

10 Congress considered twelve pieces of legislation from 1915 through 1929 to
assist the Tribe in its quest to be compensated for the lands taken from it through
an Executive Order in 1863. JA3711, JA3920-4000.

11 The Tribe also availed itself of the Indian Claims Commission Act of 1946,
which allowed the Tribe to bring a claim for unjust compensation for the lands
taken from it by Executive Order. See 25 U.S.C. § 70a, Act Aug. 13, 1946, ch.
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Cowlitz by entering into treaty negotiations. Congress has never acted to terminate

that relationship, nor has it delegated authority to Interior to terminate that

relationship. While Interior occasionally lapsed in its responsibility to provide

services to Cowlitz (and for a time failed to properly include Cowlitz on its modern

list of federally recognized tribes), Cowlitz’s formal government-to-government

relationship with the United States was never legally terminated. As discussed

above, NIGC’s finding of administrative termination for the purposes of IGRA’s

restored lands exception has no bearing whatsoever on the fact that a government-

to-government relationship was established through treaty negotiations and never

terminated by Congress. Accordingly, the legal status of Cowlitz’s government-to-

government relationship has remained intact since 1855.

II. COWLITZ MEETS THE “SIGNIFICANT HISTORICAL
CONNECTION” REQUIREMENT FOR AN “INITIAL
RESERVATION”

A. Statutory and Regulatory Requirements

The Secretary’s authority to proclaim a reservation is derived from Section 7

of the IRA. 25 U.S.C. § 467. Section 7 does not limit where a reservation may be

located, and the Secretary has not adopted regulations or internal guidelines

prescribing geographical limitations. See JA279-82; JA189.

959, § 2.  It is therefore quite clear that the Cowlitz Tribe had collective rights, and 
that its members had rights by virtue of being members of this particular tribe.
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IGRA generally allows gaming only on lands held in trust or within a

reservation boundary as of October 17, 1988. 25 U.S.C. § 2719. Section 20 of

IGRA, however, provides exceptions for tribes that did not have trust land when

IGRA was enacted. See § 2719 (b)(1)(B)(ii)-(iii). The “restored lands exception”

and the “initial reservation exception,” “ensur[e] that tribes lacking reservations

when IGRA was enacted are not disadvantaged relative to more established ones.”

Roseville, 348 F.3d at 1030.

The exception at issue here governs whether gaming may occur on the

“initial reservation” acquired for a tribe acknowledged under the federal

acknowledgment process. 25 U.S.C. § 2719(b)(1)(B)(ii). IGRA does not define

“initial reservation,” but the Secretary has promulgated regulations and based

thereon, she determines whether a tribe meets the exception when she takes land

into trust. Opinion, JA135, citing Citizens Exposing Truth v. Kempthorne, 492

F.3d 460, 462-63 (D.C. Cir. 2007).

Under the regulations, land may qualify if, inter alia, it is located “within an

area where the tribe has significant historical connections.” 25 C.F.R. § 292.6(d).

Consistent with IGRA’s broad purposes, including “restitution for historical

wrongs,” Roseville, 348 F.2d at 1027-30, significant historical connections can be

established by “historical documentation [of] the existence of the tribe’s villages,
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burial grounds, occupancy or subsistence use in the vicinity of the land.” 25

C.F.R. § 292.2.

B. The Secretary’s Application of the “Significant Historical
Connections” Standard to the Cowlitz Tribe Was Reasonable

1. There Is a Rational Connection Between the Facts Relied Upon
By the Secretary and the Initial Reservation Finding

The Secretary found that the Tribe demonstrated its “significant historical

connections” to the parcel “through abundant evidence that the Tribe historically

had used or occupied land in the vicinity of the parcel.” JA292-303. The

Secretary found that the Parcel is “in the vicinity” of lands determined by the ICC

to have been in the exclusive use and occupancy area of the Cowlitz Tribe and

“within” a larger area with significant historical connections to the Tribe. Id.

Grand Ronde and Clark County devote significant portions of their briefs to

speculative quarreling about whether numerous examples of Cowlitz use and

occupancy occurred in the “vicinity” or the “area” of the subject property. This

debate over particular pieces of evidence only underscores that the Secretary’s

determination of historically significant connections is based on numerous

historical facts which, taken together, plainly provide a basis to reasonably

conclude that Cowlitz occupied and used land and water in the vicinity of the

Parcel. See JA283-84, JA291-301. It is within the unique “experience and

expertise” of the Secretary to weigh the evidence and policy considerations “in
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light of competing interests at stake,” in order to “make a reasonable policy

choice.” Teva Pharms USA, Inc. v. Food & Drug Admin., 441 F.3d 1, 5 (D.C. Cir.

2006). Here “Congress left it up to the Secretary’s expertise to determine when

land qualifies as an ‘initial reservation.’” Opinion 36, JA139.

The Secretary’s experience and expertise was also bolstered by facts already

adjudicated in two prior federal proceedings, which never were appealed or

challenged and also are entitled to deference. In 1969 the ICC issued findings of

fact and an opinion following careful consideration of detailed historical

information and factual and legal arguments from the government and the Tribe in

an adversarial proceeding. Plamondon, 21 lnd. Cl. Comm. 143; JA450-79. The

ICC determined that Cowlitz had held aboriginal title (meaning it exclusively used

and occupied for a long time) to lands within the Cowlitz River basin. JA287;

JA477-78; 21 lnd. Cl. Comm. at 170-71. In 1973, the ICC issued a judgment in

favor of the Cowlitz Tribe. 30 Ind. Cl. Comm. 129, 142 (April 12, 1973). The

United States is bound by the findings of the ICC.12

12 Appellants claim that the ICC determined that the area surrounding the Cowlitz
Parcel is wholly outside of the Tribe’s historical territory. But in fact the
Commission’s findings establish that the Tribe historically occupied and used the
area in and around the Cowlitz Parcel. See, e.g., JA292, JA1269, JA462, JA477-78
(Cowlitz exclusive use area was 14 miles north of Cowlitz Parcel; Tribe directly
used and occupied lands within one mile); JA295 n. 238, JA648, JA462 (noting
Townsend’s 1834 account of Cowlitz encampments near the mouth of the Lewis
River).
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The Secretary’s Section 20 determination also relied on factual findings

made in the Tribe’s administrative federal acknowledgment proceedings, which

included extensive independent research into the Tribe’s history conducted by the

Branch of Acknowledgment Research (“BAR”) (now known as the Office of

Federal Acknowledgment). Among other things, BAR prepared a Historical

Technical Report, an Anthropological Technical Report and a Genealogical

Technical Report. See JA287-88. Substantial evidence discussed in the BAR

Technical Reports supports the Secretary’s determination, including that the

Cowlitz Tribe used and occupied the Columbia River near the mouth of the Lewis

River (JA293-96, 0300), traded furs near the Cowlitz Parcel (JA296-98), engaged

in battles and skirmishes within a few miles of the Cowlitz Parcel (JA0299-300),

and had members in the area who were included in the federal census and in the

1919 Roblin Roll. (JA301-02). The factual findings in BAR’s technical reports are

likewise entitled to deference. See James v. U.S. Dep’t of Health & Human Servs.,

824 F.2d 1132, 1138 (D.C. Cir. 1987).

2. 25 C.F.R. § 292 Does Not Require Significant Historical
Connections with the Parcel Itself

Appellants contend that 25 C.F.R. § 292 requires Cowlitz to have had

significant historical connections with the parcel itself, and argue that the

regulations require that the Parcel be “within their historical territory, and often at
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the very heart of the tribe’s territory.” Grand Ronde Br. 38-39; County Br. 42-44.

However, as the District Court held, the regulation does not “require the Cowlitz

Tribe to have occupied or used the Parcel or the land adjacent to it.” Opinion 34,

JA137. Rather, “the plain language of 25 C.F.R. § 292.2 provides that a

tribe…may demonstrate its historical connections to the land through evidence of

the tribe’s ‘occupancy or use in the vicinity of the land.’” Id.

Nor is there any regulatory, statutory or judicial requirement that the

Secretary define parameters of an area occupied or used by the Cowlitz that the

Parcel falls within. To the contrary, in crafting the regulation Interior expressly

declined to limit gaming to ancestral homelands or areas of exclusive use or

occupancy, noting that such rules “would create too large a barrier to tribes in

acquiring lands and they are beyond the scope of the regulation and inconsistent

with IGRA.” Gaming on Trust Lands Acquired After October 17, 1988, 73 Fed.

Reg. 29,354, 29,360 (May 20, 2008).

3. The Secretary’s Decision Is Consistent with Prior Agency
Decisions

Appellants further contend that the Secretary has applied the provisions of

25 C.F.R. § 292.2 inconsistently with the prior agency decisions in Scotts Valley

Band of Pomo Indians and Guidiville Band of Pomo Indians. The Secretary’s

determination that the “exclusive use and occupancy” area determined by the ICC
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is within the “vicinity” of the Cowlitz Parcel and “within” a larger area with

significant historical connections to the Tribe (JA292-303), however, was made

with express reference to Scotts Valley and is fully consistent with both of these

prior decisions.

Scotts Valley reflects that evidence of use or occupancy of the particular

parcel is not required. JA4350 n.57; see also 73 Fed. Reg. at 29,368 (May 20,

2008). Scotts Valley rejected a definition of “vicinity” based solely on the

proximity of occupied land to the parcel in question. JA4349-50. Rather,

significant historical connections may be found even when “the tribe lacks any

direct evidence of actual use or ownership of the parcel itself, because it “would be

unduly burdensome and unrealistic to require a tribe to produce direct evidence of

actual use or occupancy on every parcel within a tribe’s historic use and occupancy

area.” JA4350-51.

Interior also explained in Scotts Valley that “vicinity” depends “on the nature

of the tribe’s historic use and occupancy, and whether those circumstances lead to

the natural inference that the tribe also used or occupied the newly acquired land,”

and further explained that “[t]his analysis is, necessarily, fact-intensive, and will

vary based on the unique history and circumstances of any particular tribe.”

JA4350 and JA4350n. 59. Particularly since the Cowlitz were expert boatmen

(JA301) and had “abundant” horses (JA298), it was not unreasonable for the

USCA Case #14-5326      Document #1590178            Filed: 12/22/2015      Page 39 of 53



- 31 -

Secretary to infer that the Cowlitz covered the distance and historically used or

occupied the Parcel, given “the nature of the Cowlitz Tribe’s historic use and

occupancy” and the totality of the evidence showing Cowlitz presence in the

vicinity of the Parcel. JA4530; JA292-303.13

The Secretary’s decision here also is consistent with substantial precedent

from Interior and NIGC. Neither agency has ever required a showing that land be

“at the heart” of a tribe’s historic territory to find significant historical connections,

but instead have engaged in fact-specific, case-by-case analyses of various factors.

See, e.g., JA4333-35, Karuk Op. at 10-12 (significant historical connections with

parcel 38 miles from tribal headquarters and not within tribe’s historic exclusive

use area); Roseville, 348 F.3d at 1023 (land 40 miles from the tribe’s former

reservation found to qualify as “restored lands”); Grand Traverse Band of Ottawa

& Chippewa Indians v. U.S. Attorney for West. Dist. Mich., 198 F. Supp. 2d 920,

13 The applications of the Scotts Valley and Guidiville Bands of Pomo Indians
presented very different factual circumstances from Cowlitz. Interior found that
Guidiville’s evidence of the general presence of Pomo was insufficient to show use
or occupancy by the specific Guidiville Band of the parcel or lands in its vicinity.
In Scotts Valley the Secretary found that lands 78 miles south of the Band’s former
reservation were not restored lands because the Band did not demonstrate that the
Pomo Bands inhabiting the area were its ancestors. The Band also failed to show
that the “nature of the tribe’s historic use and occupancy” would lead to the natural
inference that the Band also historically used or occupied the subject parcel.
JA4350. By contrast, federally-adjudicated facts demonstrate that the Cowlitz
Tribe descends from the historic Cowlitz Indians, and that there are multiple
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936 (W.D. Mich. 2002) (even if other locations “were of historical significance and

arguably were more important to the tribe,” the parcel of lesser historical

importance nevertheless met the historical connections test for “restored lands,”

aff’d, 369 F.3d 960 (6th Cir. 2004); JA2121-22, St. Ignace Op. at 12-13 (finding

significant historical connections to a parcel 50 miles from the tribe’s center).

Significant historical connections also have been found when a parcel was used for

subsistence purposes, including hunting, fishing and gathering (Ft. Sill Op.,

JA2662; St. Ignace Op., JA2121-22; Mechoopda Op., JA1171)); when tribal

members lived and worked in the general area of the parcel (Grand Traverse Op. at

18 (Aug. 31, 2001)); and when the parcel is near areas of cultural significance for

the tribe (Mechoopda Op., JA1170-71; Upper Lake Op., JA2527; Poarch Band

Op., JA2693; Rohnerville Op., JA1158; Coos Op., JA1117).

C. The Secretary’s Determination is Entitled to Deference

The question on appeal for the Secretary’s Section 20 decision is simply

whether the abundant facts relied upon by the Secretary establish a rational

connection between the facts and the choice made, as required by the APA. See

Wis. Valley Improvement Co. v. Fed. Energy Reg. Comm’n, 236 F.3d 738, 747

(D.C. Cir. 2001). The District Court found that:

instances of Cowlitz historic presence in and around the Parcel from which the
requisite inference of use or occupancy can be drawn.
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The Secretary’s analysis and fact-finding adequately
supports and explains her conclusion that the Cowlitz had
significant historical connections to the Parcel. Under
such circumstances, the Court cannot substitute its
judgment for that of the agency.

Opinion, JA142, citing Verizon v. FCC, 740 F.3d 623, 643-44 (D.C. Cir. 2014),

and Mine Safety & Health Admin. v. Fed. Mine Safety & Health Rev. Comm’n, 111

F.3d 913, 918 (D.C. Cir. 1997).

The Secretary’s interpretation of the “significant historical connections”

requirement in this case is consistent with Interior and NIGC precedent and

jurisprudence in this Circuit and elsewhere. The Secretary’s determination

therefore is entitled to deference, particularly since the Secretary is interpreting

regulations established by her own agency that implement a statute she is charged

with administering. Fontana v. Caldera, 160 F. Supp.2d 122, 129 (D.D.C. 2001).

Having relied on an extensive number of federally-adjudicated facts and having

duly considered contrary evidence, the Secretary’s determination that the Tribe has

a significant historical connection to the Cowlitz Parcel should be upheld as

reasonable and lawful under the APA. See Marsh v. Or. Natural Res. Council, 490

U.S. 360, 378 (1989).

III. THE SECRETARY IS NOT REQUIRED TO SCRUTINIZE THE
TRIBE’S SOVEREIGN MEMBERSHIP DECISIONS

Despite having never raised the argument in proceedings before the

Secretary, the County Appellants contend that the Secretary violated 25 C.F.R.§
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83.12(b), the IRA, the APA and NEPA by failing to second-guess the Tribe’s

sovereign decision to enroll members pursuant to the Tribe’s laws. These

arguments are meritless.

A. The County Appellants Waived Their Arguments That
Membership Growth Affected the Secretary’s Authority to
Acquire Trust Land for Cowlitz

Before seeking judicial review, the County Appellants did not first raise with

Interior their arguments that the Secretary had a continuing duty to review

increases in tribal membership under 25 C.F.R. Part 83.12(b) or the IRA, and that

her failure to do so negated her authority to take land in trust for Cowlitz. JA134.

The arguments therefore are waived. ExxonMobil Oil Corp. v. FERC, 487 F.3d

945, 962 (D.C. Cir. 2007). Because “failure to raise a particular question of

statutory construction before an agency constitutes waiver of the argument in

court,” Nat. Res. Def. Council, Inc. v. EPA, 25 F.3d 1063, 1074 (D.C. Cir. 1994),

the Appellants are foreclosed from pursuing here any “specific argument” not

raised before the agency. Koretoff v. Vilsack, 707 F.3d 394, 397-98 (D.C. Cir.

2013).14

14 Misleadingly, Clark County attempts to avoid these established waiver rules by
proffering cases that apply a different waiver rule applicable only to FCC action,
which obviously have no bearing here. Br. 31, citing NetworkIP, LLC v. FCC, 548
F.3d 116, 122 (D.C. Cir. 2008) and Time Warner Entm’t Co. v. FCC, 144 F.3d 75,
79-80 (D.C. Cir. 1998).
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The County Appellants strain mightily to reframe isolated statements from

their submissions in the administrative proceedings, but Appellants’ only

comments about increased membership were addressed to the NEPA process, and

never mentioned the Secretary’s supposed obligation to review tribal membership

on an ongoing basis under the acknowledgment rules or the IRA, or how this

purported duty might affect her authority to take land into trust.15 The

administrative record makes clear that the Secretary did not have before her the

“specific argument” the County Appellants have raised for the first time in court,

and the District Court correctly concluded the arguments were waived. Koretoff,

707 F.3d at 397-98.

B. The Secretary’s Record of Decision Provided a “Brief Statement
of The Grounds” for her Decision.

The County also contends that the Secretary failed to provide the requisite

“brief statement of the grounds” for her decision under the APA, 5 U.S.C.

§ 555(e), because she did not respond to several comments about the Tribe’s

membership growth. But the Secretary’s extensive Record of Decision exceeds the

15 The card rooms, not the County, made several submissions to Interior
complaining about the Tribe’s membership increase, but these were submitted as
supplemental comments on the Draft EIS (JA2145-46), a letter to the NEPA
cooperating agencies (JA2336) and a letter to the Assistant Secretary addressing
the NEPA process for the fee-to-trust application (JA2375). None of these
submissions addressed the Secretary’s authority under the IRA. The comments
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requirements of § 555(e), which are minimal. “The agency explanations that the

D.C. Circuit has branded too brief seem to be limited to single, conclusory

sentences.” Ark Initiative v. Tidwell, 895 F. Supp. 2d 230, 241-42 (D.D.C. 2012),

aff’d, 749 F.3d 1071 (D.C. Cir. 2014). The APA only requires the agency to

“‘state the main reasons for its decision and indicate that it has considered the most

important objections;” the agency is “‘not required to address every argument

advanced by petitioners.’” Town of Barnstable v. Fed. Aviation Admin., 740 F.3d

681, 690 (D.C. Cir. 2014) (quoting Simpson v. Young, 854 F.2d 1429, 1434-35

(D.C. Cir. 1988)).

Clark County contends that the Secretary was required to specifically

respond to two sentences about the Tribe’s membership growth among the

thousands of pages of materials in the administrative record. County Br. 30.16 But

the law does not require an agency to play whack-a-mole; the County’s position

would turn on its head the requirement that the agency prepare a brief statement of

“the main reasons for its decision.” Barnstable, 740 F.3d at 690; see also ASG

submitted by the City of Vancouver also were NEPA comments. JA3389-98,
JA2357-58.

16 Contained in NEPA criticisms, the isolated comments that the Tribe’s expanded
membership is “in need of investigation” (JA2336) or “demands a full public
airing” (JA2375) is not a request for any concrete action of the Secretary and does
not constitute standalone “written application[s], petition[s], or other request[s]”
requiring a separate statement of the grounds for denial under § 555(e).
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Indus., Inc. v. Consumer Prod. Safety Comm’n, 593 F.2d 1323, 1329 n.24 (D.C.

Cir. 1979). A two-sentence statement questioning the agency’s authority “is hardly

the kind of comment that can be expected to bring forth a well-reasoned agency

response, buried as it was among thousands of pages of submissions.” Id. Here,

the Secretary prepared a 138-page ROD explaining her actions. JA161-304. That

is more than sufficient.

C. The Secretary Need Not Second-Guess The Tribe’s Sovereign
Membership Determinations Before Taking Land In Trust.

Even if the County Appellants had not waived their claim that 25 C.F.R.

§ 83.12(b) requires the Secretary to police any post-acknowledgment expansion of

tribal enrollment prior to acquiring land in trust, this claim is meritless.

First, black letter law makes plain that a federally recognized tribe has the

sovereign right to define its own membership. See, e.g., Santa Clara Pueblo v.

Martinez, 436 U.S. 49, 55-56 (1978). The federal acknowledgement regulation

upon which Appellants rely did not strip the Tribe of this sovereign prerogative.17

17 The County cites 25 C.F.R. § 62 to suggest that Interior has a post-
acknowledgement role in tribal enrollment (Br. 36), but these regulations apply
only where the tribe’s governing documents expressly authorize the Department to
intervene in membership determinations. Cahto Tribe of Laytonville Rancheria v.
Dutschke, 715 F.3d 1225, 1228 (9th Cir. 2013) (citing 25 C.F.R. § 62.2 and 25
C.F.R. § 62.4(a)(3)). Nothing in the record suggests that Cowlitz is subject to this
regulation.
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Second, the 1994 amendments to the IRA render “of no force or effect,” and

prospectively prohibit any regulation or administrative decision that:

[C]lassifies, enhances, or diminishes the privileges and immunities
available to a federally recognized Indian tribe relative to the
privileges and immunities available to other federally recognized
tribes by virtue of their status as Indian tribes.

25 U.S.C. § 476(g). In other words, the amendments to the IRA prohibit exactly

the sort of classification scheme proposed by the County, between (i) tribes with

full sovereign authority to determine their membership decisions and (ii) those

with more limited sovereignty because they were acknowledged through the Part

83 process.18 Thus even were the County’s reading of 25 C.F.R. § 83.12(b)

correct, the prohibition in the 1994 amendments, coupled with the regulation’s

rescission, would render remand an exercise in futility. See Multistar Indus., Inc.

v. U.S. Dep’t of Transp., 707 F.3d 1045, 1055 (9th Cir. 2013).

Third, Appellants attempt to salvage their claim by reading into the IRA a

membership audit prerequisite for trust acquisition. But neither the IRA nor its

implementing regulations impose a membership audit requirement before the

18 The examples offered by Appellants where the Interior Department purported to
impose membership restrictions on Part 83 tribes all predate, and have been
repudiated by, the IRA’s 1994 amendments. Cf. JA528, JA597, JA605, JA608-
612, JA617.
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Department acquires land in trust for a tribe.19 Unsurprisingly, the County offers

no authority to support its radical re-interpretation of the statute.

D. Interior’s NEPA Analysis Adequately Addressed the County’s
Concerns Regarding Tribal Membership Growth.

1. The Tribe’s Enrollment is Not an Environmental Issue

As part of the NEPA process, Interior included the Tribe’s Business Plan,

including its Unmet Needs Report, in the preliminary draft of the Final EIS (FEIS),

in response to Appellants’ comments on the Draft EIS.20 Section 1506.5 of the

CEQ NEPA regulations requires that the agency independently evaluate and ensure

the accuracy of environmental information submitted by an applicant. 40 C.F.R.

§1506.5. Review of the agency’s evaluation of materials is subject to the

deferential “rule of reason.” Citizens Against Burlington v. Busey, 938 F.2d 190,

195 (D.C. Cir. 1991).

19 The County’s emphasis on the acquisition of land for “new members”
misapprehends the nature of the acquisition of land in trust for the Cowlitz Tribe,
as well as the nature of Indian tribal property in general. “[W]hatever title the
Indians have is in the tribe, and not in the individuals, although held by the tribe
for the common use and equal benefit of all the members.” United States v. Jim,
409 U.S. 80, 82 (1972).

20 JA191; JA2082-87; JA2008, 2010-11; JA2088-106; JA2170-2213. Cowlitz
submitted its Business Plan to Interior as required under the agency’s fee-to-trust
regulations, 25 C.F.R. §151.11(c); submission is not required by NEPA. JA191,
JA2280.
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County Appellants argue that Interior and the District Court did not address

their “enrollment objections.”21 The Tribe’s enrollment and membership, however,

have nothing to do with the environment or environmental impacts under NEPA.

Social and economic factors need not be addressed unless “interrelated” with

natural or physical environmental effects, and this is not such a case. See 40

C.F.R. § 1508.14. “NEPA does not require the agency to assess every impact or

effect … only the impact or effect on the environment.” Metro. Edison v. People

Against Nuclear Energy, 460 U.S. 766, 772 (1983) (emphasis original).

Clark County claims that the Tribe’s increased enrollment was intended to

bolster the Tribe’s modern connection to the parcel (for its reservation

proclamation request) and its Unmet Needs Report. But these are not claims that

the Tribe’s enrollment growth impacted the environment or had any logical

connection to environmental impacts.22 See Id. at 772.

2. BIA Properly Considered the Tribe’s Business Plan and
Included a Range of Reasonable Alternatives in the FEIS

21 County Br. 28-30, 35. The basis for Appellants’ objections to the Tribe’s
increased enrollment is unclear, as Interior approved both the Tribe’s base roll and
its membership criteria. See id. at 29 (citing JA1144); JA1079.

22 Although the County suggests that the Tribe’s needs would be lesser if it had
fewer members, the Tribe’s calculation of unmet needs was based on a variety of
factors not tied to membership numbers. See JA2187-2213; JA2458-59; JA216.
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The County Appellants also claim Interior failed to independently evaluate

the enrollment data submitted by the Tribe in its Unmet Needs Report/Business

Plan, and as a result of the Tribe’s allegedly inflated needs Interior improperly

excluded certain alternatives from its NEPA analysis. Judicial review of the

alternatives considered by the agency is subject to the “rule of reason,” which

requires “considerable deference to the agency’s expertise and policy-making

role.” Theodore Roosevelt Conservation P’ship v. Salazar, 661 F.3d 66, 73 (D.C.

Cir. 2011). The agency evaluates alternatives in light of its stated objectives,

which should take into account the applicant’s needs as well as the agency’s

statutory authority to act. See 40 C.F.R. §1502.13; Citizens Against Burlington,

938 F.2d at 196. Alternatives that are infeasible, unreasonable, or inconsistent

with project purposes need not be addressed in detail in an EIS, so long as the

document “briefly discuss[es] the reasons for their having been eliminated.” 40

C.F.R. § 1502.14(a); see also Tongass Conservation Soc’y v. Cheney, 924 F.2d

1137, 1140-41 (D.C. Cir. 1991).

Interior reasonably identified its objectives in the FEIS, and then properly

applied specific criteria to narrow the alternatives to those that were reasonable in

light of the stated purpose and need. Opinion, 49-50, JA0152-153. BIA

considered 19 different options, performed multiple studies to determine

feasibility, and included in the FEIS a detailed evaluation of six alternatives,
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including different sites, different types of development and development

intensities and a no action alternative, as well as its reasons for dismissing the other

alternatives.23 Its prodigious efforts were more than sufficient to satisfy the rule of

reason.

Contrary to Appellants’ contention, it also was appropriate for the agency to

consider information from the economic analysis in the Unmet Needs Report. City

of Grapevine v. Dep’t of Transp., 17 F.3d 1502, 1506 (D.C. Cir. 1994). In fact it

would have been improper to do otherwise. See Citizens Against Burlington, 938

F.2d at 196; City of Roseville v. Norton, 219 F. Supp. 2d 130, 166 (D.D.C. 2002)

(upholding BIA reliance on tribal applicant’s technical reports), aff’d, 348 F.3d

1020 (D.C. Cir. 2003), cert. denied, 541 U.S. 974 (2004).24

The administrative record demonstrates that BIA independently evaluated

the economic reports, appropriately and reasonably balanced the Tribe’s objectives

with Interior’s Congressionally-defined authority over tribal self-governance and

23 JA171-79; JA2775-806 (describing alternatives), JA2801-05 (reasons for
dismissing), JA2842-940 (evaluation of environmental consequences). Van
Abbema v. Fornell, 807 F.2d 633, 642 (7th Cir. 1986), on which Clark County
relies, has been criticized by this Court “as misconstruing the language of NEPA”
(Citizens Against Burlington, 938 F.2d at 199), and offers no guidance here, where
BIA engaged in a substantial investigation of alternatives.

24 Indeed, BIA would not have violated NEPA even if it had simply adopted the
Tribe’s goals as the agency’s own. See Vill. of Barrington v. Surface Transp. Bd.,
636 F.3d 650, 668, 672-73 (D.C. Cir. 2011).
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economic development, and appropriately exercised its discretion throughout the

NEPA process. See, e.g., JA0191-93, JA197-0200, JA213, JA216, JA168-69

(discussing Congressional authorization); JA2396, JA2433-40, JA2441-42,

JA2449-63, JA191, JA197-98, JA2404-25, JA194, JA2214, JA1293

(review/exercise of independent discretion). That is all that is required under

NEPA.

CONCLUSION

For all the reasons set forth above and in the Federal Defendants’ Answering

Brief, Intervenor-Appellee the Cowlitz Indian Tribe respectfully requests the Court

to affirm the Order and Memorandum Opinion of the District Court.
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