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Plaintiffs, 
 

v.      Case No. 74-CV-313 
 
STATE OF WISCONSIN, et al.,  

Defendants. 
 
 

DEFENDANTS’ RESPONSE TO TRIBES’ PROPOSAL ON REMAND 
 

 

INTRODUCTION 

After this Court denied the Tribes’ effort to reopen a 1991 judgment 

preventing night hunting of deer, they appealed. The Seventh Circuit 

reversed and remanded, ruling that changed circumstances justified 

reopening the judgment. Lac Courte Oreilles Band of Lake Superior 

Chippewa Indians of Wis. v. Wisconsin, 769 F.3d 543 (7th Cir. 2014),  

cert. denied, 135 S. Ct. 1842 (2015). On remand, the question before this 

Court is whether the Tribes’ proposed modification of the 1991 judgment is 

suitably tailored to the changed circumstances.  

The Tribes have submitted proposed night hunting regulations and a 

brief in support. They contend that these regulations (referred to here as 

“Tribe Reg.”), which require hunter training, shooting plans, and lights, are 
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sufficient to ensure public safety. The State respectfully submits that the 

Tribes’ efforts fall short in multiple respects. Their proposed regulations 

provide some starting points, but they fail to include other minimal safety 

measures that must be in place to limit the public safety risks from shooting 

deer with high caliber weapons at night.  

Nothing has changed about the physical reality: if a deer hunter 

shooting at “approximately the same plane” as a deer missed, “the bullet or 

arrow would travel into the background area where it might damage persons 

or property that the hunter cannot see” and “[e]ven if the hunter hits the 

deer, the bullet may travel through the deer and do damage to persons or 

property behind the deer.” Lac Courte Oreilles Band of Lake Superior 

Chippewa Indians v. State of Wis., 740 F. Supp. 1400, 1408, 1423 (W.D. Wis. 

1990). The “high-powered high caliber rifles” means that the “bullets from 

.30–30 and .30–.06 deer hunting rifles still have over 1200 foot pounds of 

energy at 100 yards.” Id. at 1407. 

The Tribes have never argued that the laws of physics as applied to 

night hunting have changed. Unlike hunting during the day, it is necessarily 

true that a hunter cannot see as well at night, including the areas by and 

behind his target. The Tribes propose to hunt in this manner with high-

caliber rifles, and to do so for far longer than the nine-day gun-deer season in 

Wisconsin that is limited to daylight hours. 

 
- 2 - 

Case: 3:74-cv-00313-bbc   Document #: 406   Filed: 08/28/15   Page 2 of 39



The State has reviewed the Tribes’ proposed night hunting regulations 

and drafted a set of proposed revisions to them. The State’s revisions include 

both substantive additions and non-substantive changes to increase clarity in 

the rules as well as safety in the field. With respect to the core regulatory 

provision on deer night hunting, Tribe Reg. § 6.20, the State found that a 

complete restructuring was necessary. 

Exhibit A is a mark-up of the Tribes’ proposal, with the exception of  

§ 6.20, which was rewritten and restructured to incorporate the State’s safety 

revisions where they are logically related to one another. (See Affidavit of 

Matthew M. O’Brien and attached Exhibits.) Exhibits B and C are clean 

versions of the State’s proposed revisions to Exhibit A. The difference 

between Exhibit B and Exhibit C is in § 6.20. Exhibit B requires shooting 

downward from an elevated stand (the State’s preferred option), and Exhibit 

C provides an alternative requiring only an earthen backstop of some sort. 

Both are referenced in this brief as “State Revisions.” The brief only 

distinguishes between the two options (B versus C) when there is a material 

difference. 

In this brief, the State discusses by category the main safety 

protections that are missing from the Tribes’ proposal, and why trial evidence 

and common sense support their necessity. The Tribes’ regulations do not 

accomplish their stated goal of providing safe methods for night hunting of 
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deer. Because the Tribes’ proposed regulations do not represent a suitable 

modification of the reopened judgment, the Tribes have not met their burden. 

The Tribes’ night hunting proposal should be rejected as insufficiently safe, 

and this Court should adopt the State’s proposed additions and revisions.  

ARGUMENT 

I. Background legal principles 

A. Legal framework 

These remanded proceedings stem from the Tribes’ Rule 60(b)(5) 

motion to reopen a judgment that required Tribal regulations to mirror the 

State’s prohibition on deer night hunting because it is inherently unsafe.  

See Lac Courte Oreilles Band, 775 F. Supp. 321, 324 (W.D. Wis. 1991) 

(judgment); Lac Courte Oreilles Band, 740 F. Supp. at 1423 (decision).  

Safety-based regulations may be imposed on the exercise of Indian 

treaty rights where:  

the regulations are reasonable and necessary to prevent or 
ameliorate a substantial risk to the public health or safety, and 
do not discriminate against the Indians. A public health and 
safety regulation is reasonable if it is appropriate to its purpose. 
Such a regulation is necessary if it meets a three part test. First, 
the state must demonstrate that there is a public health or safety 
need to regulate a particular resource in a particular area. This 
requires a showing by the state that a substantial detriment or 
hazard to public health or safety exists or is imminent. Second, 
the state must show that the particular regulation sought to be 
imposed is necessary to the prevention or amelioration of the 
public health or safety hazard. And third, the state must 
establish that application of the particular regulation to the 
tribes is necessary to effectuate the particular public health or 
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safety interest. Moreover, the state must show that its regulation 
is the least restrictive alternative available to accomplish its 
health and safety purposes. Finally, as the second prong of the 
legal standard, the state regulations may not discriminatorily 
harm the Indians or discriminatorily favor non-treaty harvesters. 

 
Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of Wis., 

668 F. Supp. 1233, 1239 (W.D. Wis. 1987). 

In 1990, the State maintained, and this Court agreed, that when it 

came to night hunting of deer, the least restrictive means to protect public 

safety was a ban. Lac Courte Oreilles Band, 740 F. Supp. at 1423.  

In reversing this Court’s denial of the Tribes’ Rule 60(b)(5) motion, however, 

the Seventh Circuit disagreed that a “total ban” was justified under this 

standard, relying on evidence of night shooting in the interim by State 

officials. Lac Courte Oreilles Band, 769 F.3d 543. 

B. The Tribes bear the burden to come forward 
with a suitably tailored modification. 

  The Tribes, as the moving party, bore the burden to show changed 

circumstances justifying the reopening of this Court’s judgment.  

Rufo v. Inmates of Suffolk Cty. Jail, 502 U.S. 367, 383 (1992). The Seventh 

Circuit found that the Tribes have satisfied that burden, but that does not 

end the Rule 60(b)(5) inquiry, as the Tribes recognize. The Tribes must now 

“establish . . . that the proposed modification is suitably tailored to the 

changed circumstance.” Rufo, 502 U.S. at 393. In other words, the Tribes 
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must show not only that changed circumstances require a modification of the 

existing judgment, but also that their proposed modification fixes the 

problem. The role of this Court is to determine “whether the proposed 

modification is tailored to resolve the problems created by the change in 

circumstances.” Id. at 391.   

 The Tribes propose that, if they cannot come up with a suitably tailored 

modification, this “court must craft its own modifications.” (Tribe Br. at 2.) 

That is not the law, and the Tribes’ citations to Rufo and Horne do not 

support their assertion. On the contrary, as just shown, it is the duty of the 

movant, not the Court, to propose modifications, and the duty of the Court to 

determine whether the modifications are suitably tailored to solve the 

problem. There may be cases where a more active role by the Court is 

appropriate. But this is not such a case. The dispute between the parties is no 

longer the broad question of whether the Tribes may hunt deer at night in 

the ceded territories, but the narrow question of the regulatory framework 

within which night hunting will operate. It is the Tribes’ duty “to enact an 

effective plan of self-regulation” that comports with the premise of their 

present motion: that they can hunt deer at night without threatening public 

safety. Lac Courte Oreilles Band, 775 F. Supp. at 325. It is not the job of this 

Court to write tribal regulations, but to determine whether the tribal 

regulations are sufficient to protect public safety. 
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  Although the burden is on the Tribes to come forward with a suitable 

modification, in this case the Court has the aid of the State’s suggested 

additions and amendments to the Tribes’ proposed regulations. The Court 

should review the modifications offered by both sides and determine which 

achieve the result of accommodating the Tribes’ demand for night hunting 

while mitigating the inherent risks night hunting poses to public safety.  

The State believes that the Tribes have not offered a “suitably tailored” 

modification, and has provided revisions of the Tribes’ proposed regulations 

that better account for safety concerns. The argument below explains why 

these revisions are needed to ensure public safety, and why the State 

Revisions, Exhibit B (the preferred option) is superior.  

C. The Seventh Circuit decision presupposes that 
the Tribes’ regulations will be more stringent 
than Minnesota’s regulations.  

The Seventh Circuit agreed with the Tribes that a “total ban” on night 

hunting of deer was no longer justified. Lac Courte Oreilles Band,  

769 F.3d at 548. However, the court did not state it should go unregulated. 

See id. Rather, important to its decision was the Seventh Circuit’s 

understanding that 

in developing their proposed regulations the Wisconsin tribes 
looked to Michigan and Minnesota, both states that have allowed 
night hunting for at least a decade, for guidance—although the 
proposed Wisconsin regulations are far more stringent than those 
of the other states. 
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Id. at 549 (emphasis added).  

Contrary to that statement from the Seventh Circuit, the regulations 

that the Tribes now propose as their “suitably tailored” modification are not 

nearly as stringent as those found in Minnesota. For the Court’s convenience, 

a copy of the Minnesota tribal regulations is provided with this brief.  

They also are publicly available online.1 See Mille Lacs Band Stat. Ann.  

§ 5059 (May 2004) (Shining Deer), available at 

http://www.millelacsband.com/pdf/StatutesTitle11.pdf, at 583-84) (last visited 

Aug. 28, 2015). The plaintiff Tribes also link to the Mille Lacs Band night 

hunting provisions on their Great Lakes Indian Fish & Wildlife Commission 

(GLIFWC) website.2  

1 These regulations were discussed at trial. (E.g., Dkt. 271 at 37-39 (Lawhern).) 
Also, this Court properly considers another jurisdiction’s code as a matter of law 
and judicial notice. See U.S. v. Mazak, 789 F.2d 580, 581 (7th Cir. 1986) (law of the 
case); U.S. v. First Nat. Bank of Chi., 699 F.2d 341, 344 (7th Cir. 1983) (foreign law 
is an issue of law); Twohy v. First Nat’l Bank of Chi., 758 F.2d 1185, 1193 (7th Cir. 
1985) (same); Toney v. Burris, 829 F.2d 622, 626 (7th Cir. 1987) (district court may 
take judicial notice of statutes and rules). Under the Seventh Circuit’s opinion, 
consideration of other codes is limited to Minnesota (and Michigan). Lac Courte 
Oreilles Band, 769 F.3d at 548-49 (those states’ regulations, if any, are the only 
relevant ones). 
 
2 See http://www.glifwc.org/Regulations/MN37%20Model%20Code.%202013.pdf, at 
58-59, § 6.20 (last visited Aug. 21, 2015). 
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II. The Tribes’ proposed regulations fall short in five 
important respects related to public safety. 

The Tribes’ regulations fail to take into account that members of the 

public live on adjoining land, and sometimes on the very land where hunting 

will take place, and that other tribal and non-tribal persons use the land, 

such as campers, hikers, skiers, bowhunters, trappers, and those engaged in 

hunting and scouting other animals. (Dkt. 366 at 236-44 (R. Stark, noting 

various users, the presence of trails, and that recreation in Wisconsin is on 

the rise); see also Pl. Trial Ex. 10 at 47 (hunting statistics); Def. Trial  

Ex. 670A (diagram showing possible interaction).) The Tribal regulations do 

not adequately take into account the danger that shooting high caliber 

bullets at night presents to third parties.  

The following lists the most important safety concerns the State has 

with the Tribes’ proposed regulations. The Court should require the Tribes to 

add at least these modifications or additions to their proposed regulations. 

A. The regulations should require that shooters either 
shoot downward from an elevated stand or toward 
an earthen backstop. 

Even though they conceded at trial that an earthen backstop is 

appropriate (Dkt. 367 at 82; see also Dkt. 363 at 81-83), the Tribes have failed 

to include that basic safety requirement in their proposed regulations. 

Rather, their regulations vaguely provide for an “adequate backstop” where 
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“a hunter should know that their bullets will fall harmless.” Tribe Reg.  

§ 6.01(1). This “should know” standard is inconsistent with the hunter safety 

tenet that a hunter actually know his or her target and what lies beyond it. 

The trial record supports that hunting at night for deer is indeed potentially 

dangerous, and that other public land users or nearby land owners may be 

put at risk from stray bullets or those that travel past their targets. (Dkt. 366 

at 233-44 (various activities; dangers/risks); Dkt. 367 at 8, 71-74 (dangers; 

activities).) 

Further, the Tribes’ proposal is inconsistent with their own statements 

spanning decades, as well as tribal regulations in neighboring Minnesota. 

The Tribes should be required to shoot downward from an elevated stand, as 

they previously proposed, and as spelled out in the Mille Lacs Band Statutes 

Annotated § 5059(d) and the State Revisions, Exhibit B. Alternatively, at a 

minimum, their regulations should explicitly require an earthen backstop, as 

provided in State Revisions, Exhibit C.  

1. Minnesota’s regulations require shooting 
downward from an elevated stand, and are 
consistent with the Tribes’ previous proposal. 

The Mille Lacs Band regulations from Minnesota require shooting 

downward from an elevated stand. That practice makes sense. It obviates the 

vague “should know” standard in the Tribes’ proposal because it helps ensure 

that a bullet will lodge harmlessly into the ground. Having such a 
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requirement would go a long way to making the Tribes’ regulatory regime 

safer.  

The Mille Lacs’ regulations require “a position that is a minimum of ten 

(10) feet above the ground,” provide for a maximum shooting radius of fifty 

yards, limit a shooter to one baited location within seventeen yards, and 

require shooting only at that baited location. Mille Lacs Band Stat. Ann.  

§ 5059(d). The safety reasons are clear. Shooting from an elevated stand in 

this manner takes much of the risk out of shooting high caliber rifles into the 

dark. It requires no judgment calls, as the bullet should lodge harmlessly into 

the ground by design.  

The trial record supports that even professional or official chronic 

wasting disease (CWD) shooters eventually settled on that or similar 

approaches as a preferred practice. (Dkt. 271 at 99; Dkt. 370 at 138 (Horn).) 

For example, the evidence was that over time the CWD practices evolved into 

safer iterations that included the recommendation to shoot from a stand 

downward or from a ground blind using bait. (Dkt. 271 at 96, 99 (Horn).)  

And, notably, nuisance permits to municipalities require that contractors 

shoot from an “elevated platform with the use of bait” when shooting at night. 

(Dkt. 365 at 116-117 (Koele) & Defs.’ Trial Ex. 568; see also Dkt. 377  

at 14-15.)  
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Short of a “total ban,” which the Seventh Circuit has taken off the 

table, the elevated shooting practice is the next best option to protect public 

safety. Indeed, the Seventh Circuit appeared to have this practice in mind 

when ruling, as it referenced the Minnesota tribal regulations as the 

baseline. Lac Courte Oreilles Band, 769 F.3d at 549 (“the proposed Wisconsin 

regulations are far more stringent than those of the other states”).   

Notably, the Tribes themselves have proposed this very practice in the 

past. In its 1990 decision, this Court noted that “plaintiffs suggest that 

shining could be safe under certain conditions, such as in a baited, 

preselected location with the hunter in a tree stand or other elevated 

location.” Lac Courte Oreilles Band, 740 F. Supp. at 1423. The problem then 

was that the Tribes raised this possibility too late. See id. (observing that 

“[t]hese conditions are not codified in the Model Off–Reservation 

Conservation Code”). The problem now is that the Tribes ignore it.  

In reopening the judgment, the Tribes perhaps should be allowed to revive 

that belated elevated hunting proposal, but they should not be allowed a 

windfall that goes beyond what they asked for in the underlying proceedings. 

The Tribes might suggest that shooting from an elevated stand poses 

potential risks to the hunter from falls. In the December 2012 hearing before 

this Court, for example, they referred to small and unscientific survey by a 

surgeon that allegedly had observed that two out of three hunters may fall 
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during their lifetimes. (Dkt. 270 at 141, 167, 171-72.) The State’s evidence, 

however, was that harnesses can be used to “dramatically” improve the safety 

of using stands, and that harnesses have increasingly become the norm.  

(Dkt. 270 at 172 (McGeshick); Id. at 242-44 (Lawhern).)  

The Tribes might also raise a concern that it is possible that bait may 

be forbidden for periods of time due to CWD’s presence in a county.  

To account for this situation, the State’s preferred proposal allows for 

shooting without bait provided that the hunter is being aided by a spotter. 

State Revisions § 6.20(12), Ex. B. People sometimes hunt from stands without 

bait, and can use horns and calls to draw a deer to them. (Dkt. 270  

at 139-40 (McGeshick).) However, as a benefit to tribal hunters, if they were 

to shoot over bait, it would make use of a spotter unnecessary, provided that 

the hunter uses an adequate light. State Revisions § 6.20(11)-(12), Ex. B. 

2. The Tribes already conceded that the 
regulations should include an earthen-backstop 
requirement.   

Even in the present proceedings, the Tribes have recognized the 

necessity of an earthen backstop. The Tribes’ counsel stated on the record at 

the Rule 60(b) trial before this Court that they would include an earthen 

backstop requirement in their regulations: “We would obviously be willing to 

have the revised regulations rewritten to be – to contain the explicit language 

that I referred to which is that ‘An adequate backstop is an earthen backstop 
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that is located within 125 yards from the location of the stationary shooter.’” 

(Dkt. 367 at 82.)  

Consistent with needing an earthen backstop, the Tribes’ trial 

testimony included the concession that a non-earthen backstop could mean 

that “there’s no guarantee that bullet will stop.” (Dkt. 363 at 122  

(K.J. Stark).) Other evidence supported the conclusion that, without an 

earthen backstop, bullets could travel beyond their intended targets.  

(Dkt. 366 at 231-34 (R. Stark).) 

But the Tribes have failed to include this requirement in their proposal. 

They persuaded the Seventh Circuit to reverse, based in part on their 

previous representations at the Rule 60(b) trial. They cannot now abandon 

those concessions both as a matter of fairness and of judicial  

estoppel. See Ultratec, Inc. v. Sorenson Commc’n, 45 F. Supp. 3d 881, 924  

(W.D. Wis. 2014) (“It is well established that the doctrine of judicial estoppel 

acts to protect the integrity of the judicial process . . . by prohibiting parties 

from deliberately changing positions according to the exigencies of the 

moment” (citation omitted)); see also Wells Fargo Bank, N.A. v. Sokaogon 

Chippewa Cmty., 787 F. Supp. 2d 867, 877 (E.D. Wis. 2011) (same). 

An elevated stand and a fifty-yard zone of fire with an earthen 

backstop would help remove the guesswork from individual hunters’ 

practices. That is the practice this Court should order, as set out in the 
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Minnesota regulations referenced above and the State Revisions § 6.20(3)(b), 

Exhibit B.  

Alternatively, if this Court declines to order an elevated stand, the 

Tribes should explicitly require an earthen backstop in their regulations 

(State Revisions § 6.01(1), Exhibit C), as they have promised to do, and as the 

record supports is necessary to ensure bullets actually stop where the 

shooting plans intend. (Dkt. 366 at 231-34; Dkt. 367 at 8, 71 (R. Stark);  

see also Dkt. 363 at 122.) In that alternative, using an elevated stand would 

be one way to guarantee an earthen backstop, but it would not be the 

exclusive way. As revised, “‘Adequate Backstop’ means earthen terrain that 

will stop discharged projectiles under the hunting circumstances, considering 

a reasonable margin of error.” State Revisions § 6.01(1). The State’s 

alternative in Exhibit C requires an earthen backstop within 125 yards.  

State Revisions § 6.20(3)(b)(iii), Ex. C. 

B. The regulations lack adequate notice provisions. 

The Tribes’ proposal leaves the public in an untenable situation 

because it fails to provide meaningful notice of when the night hunting will 

occur. The Tribes’ night hunting would be on public land, which is used by 

other hunters and recreational users, on land adjacent to private land, and on 

privately owned managed forest lands. (Dkt. 369 at 49-50 (McGeshick).)  

As proposed by the Tribes, the hunting could occur on any night during a 
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more than two month season. But the Tribes provide no mechanism for the 

relevant members of the public to learn of their members’ hunting activity. 

And they provide no mechanism for anyone (private individuals or public 

officials) to know what nights, in particular, a member will be shooting.  

That leaves the public with no way to avoid the activity or take precautions, 

and officials with no good way to ensure the safety of the general public by 

posting notices or otherwise warning them, or to effectively respond to issues 

that may arise. (Dkt. 367 at 130-32 (Lawhern).) 

The Tribes’ regulations provide for only one type of limited notice:  

that of their general shooting plans. Those plans must identify a place where 

shooting might occur during the course of a season. Their notice only provides 

for general “advance notification of appropriate federal, state and local 

officials, if requested by those officials, by providing a list of the tribal 

hunting identification numbers of authorized members and copies of 

preapproved shooting plans which contain sufficient detail to determine the 

hunting location.” Tribe Reg. § 6.20(8). Under this approach, no one would 

know when shooting would take place. And, importantly, the public is given 

no opportunity for notice at all. 

The State’s revisions fix these deficiencies. The revisions require 

scouting (discussed more below) within twenty-four to forty-eight hours 

before the night hunting, which then triggers a twenty-four-hour notice 
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requirement: “At least 24 hours prior to hunting, a member shall certify 

completion of pre-scouting and provide notice of the night hunt . . . .”  

State Revisions § 6.20(4)(d). In turn, the tribal authorities would forward 

that notice to DNR: “Upon receiving member pre-scouting certification notice 

that a hunt will take place, a tribal conservation department shall 

immediately notify the Department of Natural Resources unless the member, 

as a term of the permit issued under this section, is required to provide  

pre-scouting certification notice directly to the Department of Natural 

Resources via toll-free hotline.” State Revisions § 6.20(4)(b).  

This will enable DNR to make available to authorities and the public 

information about specific nights and locations where shooting will occur. 

And it limits the burden on the Tribes, requiring only that they communicate 

to DNR the plan to hunt in a location on a particular night, not that they 

effectuate the public notice itself.  

Both common sense and the trial record support this approach. 

Landowners near public hunting grounds need to know of the night hunting 

activities, including the specific nights, so they can take precautions, such as 

avoiding adjoining land on those nights, or even avoiding their own land, 

where they might be exposed to missed or stray bullets. (See Dkt. 367  

at 130-31 (Lawhern).) This is consistent with the Mille Lacs Band tribal code 

in Minnesota, which contemplates automatic advance notice to officials and 
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also to landowners: it provides for “at a minimum,” “the advance notification 

of appropriate federal, state and local officials and nearby landowners.”  

Mille Lacs Band Stat. Ann. § 5059(c)(2).  

Likewise, recreational users and other hunters and trappers need to 

know if their camping, hiking, hunting, skiing, or other outdoor plans may 

intersect with areas where night hunting will occur on a given night.  

The lands in question include public trails and allow activities like camping, 

skiing, trapping, and hunting, and they are in fact used by a variety of people 

for these and other uses. (Dkt. 366 at 236 (trappers and bow hunters)  

(R. Stark); 241 (raccoon hunters); 241-42 (lost hunters); 243 (hikers and 

backpackers); see also Dkt. 366 at 197-98 (hikers, hunters, cross-country 

skiers) (Kroeplin).)  

The twenty-four hour notification window allows reasonable time for 

those planning to use the area to learn of the hunting activity. And it is, for 

example, consistent with the twenty-four hour notice to DNR applicable to 

Tribes’ ceremonial hunts. (Dkt. 268-1 at 20-21.) 

The Tribes do not, and cannot, argue that no one will ever make use of 

that notice. That should be enough to end any dispute: if notice might help 

anyone avoid a potentially dangerous situation, it should be mandated, 

because it in no way prevents the Tribes’ night hunting of deer.  
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The Tribes suggest there will not be numerous instances when notice 

matters. But that is both the wrong focus and it is weakly supported 

factually. The Tribes do not rely on actual evidence of frequency. (Tribe Br.  

at 22-24.) Rather, they rely on testimony from James Thannum, who did not 

try to figure out how many people run, ski, snowshoe, bike, or camp in the 

ceded territory during the proposed time period, but rather largely relied on 

general surveys and internet searches. (Dkt. 365 at 62-63; 68-69 (Thannum); 

Dkt. 366 at 243 (R. Stark).) He did not even know where in the ceded 

territory many popular mountain biking and ski trails were. (Dkt. 365  

at 47-50 (Thannum).) This lack of knowledge also highlights a related weak 

link in the Tribes’ regulations: the regulations rely on tribal members to 

accurately identify and certify the location of trails and other public land uses 

when an individual might not know what to look for or how to find 

information. If given notice, however, the public could avoid such locations in 

the first place, without risking whether a hunter was right about his map 

reading.   

Even taking the Tribes’ assertion that run-ins will be infrequent, why 

risk any? Users should not be forced to risk being in the vicinity of the night 

hunting. But they can only make an informed decision to avoid that risk if 

they know when and where the hunting is occurring.  
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Consistent with providing notice of when, the trial evidence included 

that Wisconsin’s CWD eradication program gave notice daily to officials 

before shooting occurred. (Dkt. 370 at 136 (Horn); Pl. Tr. Ex. 68.)  

That program was a basis for the Seventh Circuit’s decision to reopen, see Lac 

Courte Oreilles Band, 769 F.3d at 546-47, and it is likewise relevant to the 

modification now before this Court. See Rufo, 502 U.S. at 383 (modifications 

are “tailored to the changed circumstance”). Notice requirements for the 

Tribes’ night hunting must be at least as strict as the CWD program they 

relied on to reopen, which involved daily notification. Similarly, the Tribes 

provide daily notice for spearfishing at night on particular lakes. (Dkt. 207  

at 15 (stip.); Dkt. 366 at 248 (R. Stark); Dkt. 367 at 42-43 (R. Stark).) 

In addition to requiring notice of when hunting will happen, the State’s 

revisions to § 6.20 make a few adjustments to account for state law. They also 

provide clarity. For example, the State’s revisions call for a topographic map 

of the hunting/shooting plan, so it will be clear where the shooting will occur 

and so that proper elevation may be evaluated. State Revisions § 6.20(3)(d). 

In addition, the State proposes that the area around schools and school 

forests be set out in all directions for 1,700 feet on the shooting plan, 

consistent with Wis. Stat. § 29.301(1)(b), as opposed to the Tribes’ 1,000 feet. 

State Revisions § 6.20(3)(b)(iv)(2), Ex. C. The State’s revisions delete 

language limiting what constitutes “closed portions of state parks.”  

 
- 20 - 

Case: 3:74-cv-00313-bbc   Document #: 406   Filed: 08/28/15   Page 20 of 39



Compare Tribe Reg. § 6.20(5)(a)(x), with State Revisions § 6.20(3)(b)(iv)(10), 

Ex. C. It also deletes the requirement that a hunter’s shooting plan identify 

“another tribal shooting plan area” in the same vicinity, Tribe Reg.  

§ 6.20(5)(a)(xi), as it is unclear how a particular hunter would know about 

other hunters’ plans. Rather, that is something the issuing authority would 

know and should enforce when it certifies plans. See State Revisions  

§ 6.20(4).   

All said, there can be no adequate justification for night hunting in 

secret. The Tribes have in the past cited a fear of harassment. (Dkt. 373  

at 55-56; Dkt. 376 at 30.) But that fear cannot trump safety. Protection from 

a fear of harassment is not a protected treaty right, and so should be given no 

weight. Harassment, if it were to occur, can be addressed by other legal 

means, such as existing anti-harassment laws. For example, Wis. Stat  

§ 29.083 specifically prohibits harassment or impeding of people engaging in 

“activity associated with lawful hunting, fishing or trapping.” The testimony 

reflects that DNR Wardens have protected treaty harvesters in the past when 

necessary, and stand ready to enforce those laws in the future, if needed.  

(See Dkt. 366 at 252 (R. Stark); Dkt. 367 at 43 (R. Stark).) 

It is fundamental to safety that the public know about the night 

hunting activities so they can avoid them or take precautions. That can be 
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accomplished by informing DNR in advance of where and when night 

hunting will occur.   

C. The regulations lack meaningful pre-scouting 
requirements. 

The Tribes’ regulations contemplate pre-scouting, but in a way that 

does not properly account for changeable conditions. Scouting should 

evaluate the conditions on the ground near in time to the night hunting.  

The Tribes’ proposal does not provide that. 

The Tribes propose scouting but do not require it to be close in time to 

the actual shooting, and do not require scouting by a hunter’s spotter.  

The proposed regulation merely provides: “The member must visit the area 

detailed in the shooting plan at least once during daytime hours from the day 

after Labor Day to the close of the deer ‘regular season.’” Tribe Reg.  

§ 6.20(5)(a).  

That is inadequate. Nature changes over the course of a season; 

shadows and sight lines may be added or subtracted; trees may be logged. 

And, even more so, human activity may change over time. (See Dkt. 366  

at 252-53 (R. Stark, potential changes); Dkt. 367 at 117 (Lawhern, risk).) 

Knowing that a site was clear of activity on Labor Day does not tell a hunter 

whether someone set up camp on December 9, built a structure in the 

interim, or is otherwise engaging in nearby activities. If the hunter arrives on 
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December 9 at night to hunt, what matters is what is happening on or around 

the site on that day, not what was happening on Labor Day.  

The State’s revised regulations account for changing conditions.  

They provide for pre-scouting between forty-eight and twenty-four hours of a 

given night hunt, and also require the spotter to scout:  

No member may hunt deer at night unless the member has, at 
least 24 hours prior to each hunting instance but not more than 48 
hours prior to each hunting instance, thoroughly pre-scouted the night 
hunting area described in the member’s certified shooting plan.  
The pre-scouting must comply with the following: 

 
(a) The pre-scouting must occur during conditions which 

provide adequate daylight and visibility to verify compliance with the 
shooting plan requirements sub. (3); 

 
(b) During the pre-scouting, the member shall particularly 

inspect the area for any conditions which may cause unanticipated 
safety concerns.   

 
(c) If the member is required to hunt with the use of a 

spotter, the spotter who will be present during the night hunt shall 
accompany the member during the pre-scouting.     

 
(d) At least 24 hours prior to hunting, a member shall certify 

completion of pre-scouting and provide notice of the night hunt in the 
manner required by the tribal conservation department. 

 
(e) If the pre-scouting reveals conditions that are not 

reflected on the shooting plan but otherwise would be required, the 
member must amend the shooting plan and obtain approval from the 
tribal conservation department prior to conducting a hunt.  

 
State Revisions § 6.20(9). This provision works in tandem with the State’s 

proposed notice provision. After scouting within the twenty-four to forty-eight 
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hours, the hunter gives notice that the scouting is complete and when the 

hunting will occur. State Revisions § 6.20(13).  

Taken together, these revisions lessen some of the most serious safety 

concerns with night hunting of deer: the hunter will know what the 

surroundings actually look like close in time to hunting, and third parties 

will know that a night hunt is imminent.   

D. The regulations lack adequate spotter requirements. 

The Tribes’ regulations do not require a spotter; rather, the regulations 

use a “may.” Tribe Reg. § 6.20(4)(d). That falls short when it comes to safety, 

especially when considering that the hunting may be done with a high power 

rifle at night without bait.  

The regulations should include a requirement that all shooters be 

accompanied by a spotter using a proper light. A spotter is a person not 

engaged in shooting, whose purpose is to mitigate risk by focusing a light on 

the target and its surroundings, and by identifying potential risks. The State 

proposes that a spotter be required unless the Tribes agree to shoot 

downward from elevated stands toward a bait pile. The revision would state:  

A member may only hunt deer at night while accompanied by a 
designated spotter, unless the member follows a shooting plan that 
satisfies and demonstrates the following criteria: 
 

(a) The stationary position is an elevated stand which is a 
minimum of ten feet above ground; and 
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(b) The member utilizes a single bait pile placed below and 
within 17 yards of the stationary position; 
 
(c) The member only targets deer located at the bail pile; and 
 
(d) The zone of fire does not exceed 50 yards. 
 

State Revisions § 6.20(12), Ex. C; see also State Revisions § 6.20(3)(b)(ii)-(iv) 

& (12), Ex. B. 

 A “spotter” is defined as “an unarmed individual in exclusive possession 

of an adequate light who responsible for assisting a night hunter with target 

identification, target isolation, and risk mitigation.” State Revisions  

§ 6.01(11). As proposed by the State, an “adequate light” is “a light defined in 

sub. (7) that is visible to the naked eye and of such construction and power as 

to allow for clear identification of any person, animal, object, or terrain 

within 125 yards of the operator.” State Revisions § 6.01(2). “Light” means 

“flashlights, automobile lights or other lights.” State Revisions § 6.01(7).  

The State has revised the Tribes’ regulations to add the term “adequate 

light” to make clear that light must be visible and strong enough to in fact 

light up the target area and its surroundings, including the backstop, which 

the current regulations do not make clear. The term “light” has been 

simplified consistent with state law. 

 These definitions allow for spotting and shining that may actually 

identify risks (such as an inadequate earthen backstop; a person nearby;  

a tent or structure; etc.) and freeze a deer. For example, to be meaningful, a 
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spotter and his light must actually illuminate the target and its 

surroundings; thus, the regulation requires a light “visible to the naked eye” 

and of sufficient power to cover the Tribes’ proposed shooting distances if the 

Tribes are allowed to engage in non-elevated shooting. The revisions omit the 

Tribes’ original language that included, as an acceptable “light,” things like 

“thermal imaging lights,” because they do not serve these purposes.  

Thermal imaging lights would not light up the surroundings, nor would they 

emit a light that is visible to (and thus more likely to freeze) a deer.  

The record supports this approach. Hunters get tunnel vision and 

become focused on their target, meaning they do not see things adjacent to or 

beyond the target. (Dkt. 366 at 254 (R. Stark, importance/tunnel vision);  

Dkt. 367 at 125-27 (Lawhern, same); Dkt. 371 at 18-19 (Lawhern, CWD).) 

Sharpshooters routinely use spotters to compensate for these problems.  

The record reflects that official CWD hunters required spotters when they 

were shining and shooting (unless elevated over bait), and these spotters 

were required to pre-scout the site during the day. (Dkt. 370 at 140 (Horn);  

Dkt. 371 at 18-19 (Lawhern).) Indeed, the Tribes’ own regulations recognize 

the risk of “tunnel vision,” see Tribe Reg. § 6.20(4)(d), but having recognized 

the risk, the regulations still do not make a spotter mandatory.  

Spotters should be mandatory unless shooting is elevated over bait.  
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E. The Tribes’ proposed start date for hunting will 
create conflicts with other users. 

The Tribes propose a start date that will make conflicts with other 

users more likely. Given the activity in question, sharing space is not safe, 

and the start date should be tailored to limit user conflicts.  

The Tribes propose a night hunting season for deer from November 1 

through the first Sunday following January 1 (the close of the tribal deer 

season), with no night hunting allowed in the nine-day gun-deer season.  

Tribe Reg. § 6.20(3)(d). The Seventh Circuit noted that the Tribes’ proposed 

deer night hunting season would run “from November 1,” Lac Courte Oreilles 

Band, 769 F.3d at 547, but that is not a ruling that hunting should start on 

November 1 under the suitably-tailored prong, which was not before the 

Seventh Circuit. See Rufo, 502 U.S. at 391 (discussing the district court’s 

task).   

The November 1 date is not sufficiently safe. Other hunters are in the 

woods, scouting and setting up, prior to the nine-day gun-deer season.  

(Dkt. 366 at 241 (R. Stark).) And hunters may linger after dark. For example, 

the record reflects that bow hunters are more frequently in the woods 

between late October and the start of gun-deer season, sometimes linger after 

dark traveling to their hunting locations, and also may linger so as not to 

give away their spots, and hunters (and non-hunters) can get lost.  
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(Dkt. 366 at 236-41 (R. Stark); see also Pl. Trial Ex. 10 at 47 (hunting 

statistics).) Beyond hunters, other users may be in the woods in November—

such as backpackers taking advantage of a lack of bugs (Dkt. 366 at 243-44 

(R. Stark))—and backcountry campers may camp anywhere at least 50 feet 

away from a trail in affected national forest lands. (Dkt. 366 at 243-44  

(R. Stark); see also Def. Trial Ex. 670A (diagram showing potential 

interaction).)  

A later start date has other safety advantages apart from user conflict. 

Snow on the ground is more likely after gun-deer season, which improves 

visibility. (Dkt. 367 at 40-41 (R. Stark).) In fact, the Tribes have relied on the 

short-lived Wisconsin wolf hunt to support their Rule 60(b) motion, but they 

fail to acknowledge that the wolf hunt started after the nine-day gun-deer 

season (Dkt. 369 at 46 (McGeshick)), consistent with what the State proposes 

as minimally necessary here.  

A November 1 start date does not, as the Tribes assert, somehow 

reduce their deer hunting rights to a nullity because of “inhospitable” 

conditions later in the season or because cultural traditions preclude 

members from hunting deer when does are pregnant, when the snow is deep, 

or when bucks lose their antlers. (Tribe Br. at 25.) These arguments ignore 

several facts. First, this Court has found that tribal members can exercise 

their treaty right to hunt deer during the day from the day after Labor Day 
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until December 31, the end date proposed by the Tribes during the Deer 

Trial. LCO VII, 740 F. Supp. at 1406, 1426-27. Second, those four months 

provide for a mix of weather conditions, and the assertion that late November 

through December is "so inhospitable that no non-Indians are present" is 

unsupported, contrary to trial testimony, and inconsistent with the Tribes’ 

own proposed night hunting season that includes December. Third, the State 

elicited testimony that deer breed from mid-October through November  

(Dkt. 368 at 32 (Gilbert)); therefore deer are already pregnant during a 

significant portion of the Tribes’ proposed night hunting season. The State 

also pointed to survey results collected by the Tribes’ expert showing that 

twenty percent of the members he surveyed in 1984 stated they would prefer 

to hunt deer in January, and that there was no month when respondents did 

not hunt deer. (Dkt. 368 at 44-46, 84-86 (Gilbert) & Pl. Trial Ex. 106 at 15.)    

Further, the ultimate question remains whether a start date after the 

nine-day gun-deer season is "reasonable and necessary to prevent or 

ameliorate a substantial risk to public health or safety” and whether that 

start date is discriminatory. Lac Courte Oreilles Band, 668 F. Supp. at 1239. 

Cultural practices were addressed in an earlier phase of this litigation  

(see Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of 

Wis., 653 F. Supp. 1420 (W.D. Wis. 1987)), and the Tribes have not argued 

they are entitled to a night hunting season of a certain length. The record 
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establishes the potential for many user conflicts in the ceded territory prior to 

the end of the gun-deer season, so a start date after that season presents a 

reasonable, necessary, and non-discriminatory means of minimizing public 

safety risks.   

III. The Tribes fail to present adequate justifications for their 
proposal.    

The Tribes ask the Court to find their regulations adequate because 

they are arguably more protective of public safety than certain aspects of the 

State’s CWD shooting program and the 2012 nighttime wolf hunt, two 

programs that the Tribes criticized at trial. Regardless of these comparisons, 

the Tribes’ proposed regulations do not suffice for the reasons already 

discussed above. The following addresses some topics related to the CWD and 

wolf hunting, and provides additional explanations about why the State has 

proposed certain revisions to the Tribes’ proposed regulations.  

A. The Tribes’ reliance on chronic wasting disease 
protocols and the short-lived wolf hunting rules do 
not support their safety arguments when it comes to 
tribal night hunting of deer.  

The Tribes present a two-step premise that (1) their proposed 

regulations are as stringent as CWD official shooting practices and the 

defunct wolf hunting regulations and (2) that means their regulations 

governing general tribal night hunting of deer are “suitably tailored.”  

(See Tribe Br. at 11-20.) The premise is wrong on both counts. 
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First, CWD shooting was limited in multiple ways that differ from the 

proposed tribal deer hunting. CWD was limited in (1) duration (only so long 

as needed to address a particular disease risk), (2) location (only in limited 

places, usually private lands), and (3) official shooters (those working for the 

State). (Dkt. 329 at 18-19, ¶¶ 78-83, 89 (stip.); Dkt. 271 at 20 (Lawhern, 

private land); see also Dkt. 377 at 23.)  

The Tribes’ proposal is limited in none of those ways. Rather, they 

propose to hunt every year, propose to let anyone hunt who properly applies 

and passes tests, and propose that hunting occur throughout the ceded 

territory on largely public lands, or lands held privately in managed forest 

programs open to hunting. Lac Courte Oreilles Band, 740 F. Supp. at 1426; 

see also Wis. Stat. §§ 77.01, 77.80 and 77.83 (managed forest lands). 

 Given the much broader and indefinite scope of their proposed 

hunting, the Tribes’ regulations need to account for broader safety risks in 

order to be deemed “suitably tailored.” In fact, the Tribes have been critical of 

the State’s CWD shooting protocols, suggesting they were inadequate.  

(See, e.g., Dkt. 373 at 32-35, 38-40; 7th Cir. Br. at 21; Dkt. 403 at 12-13.)   

It hardly makes sense to argue now that those protocols set the proper bar for 

broader regulations that would be in place indefinitely. 

Further, the Tribes ignore that there was evidence of significant official 

shooting downward from elevated stands, including shooting at the 
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Arboretum in Madison downward from an elevated stand and over bait  

(Dkt. 271 at 36 (Lawhern); Def. Trial Ex. 511 at 75; Ex. 555 at 395), and the 

recommendation for CWD shooting from stands as that program evolved. 

(Dkt. 271 at 99 (Horn).) And they ignore that the shooting was done as part of 

participants’ jobs, with the oversight and repercussions that come with it on 

contracts or employment.3 Tribal hunters would not face loss of employment, 

for example, if they hunt in dangerous ways.   

 Second, the Tribes also invoke the defunct wolf hunt. (Tribe Br. at 11.) 

But that comparison does not help the Tribes. Wolf hunting was done for a 

very limited time (four weeks) and on a very limited basis given the small 

wolf quota (116), with only three wolves shot at night. (Dkt. 377 at 15;  

Dkt. 329 at 25, ¶ 147-49; Dkt. 370 at 159.) And, especially given that this 

hunting is no longer permitted, as of the repeal in July 2013, it provides no 

meaningful insight here, as this Court already ruled. (Dkt. 377 at 15, 24 

(“now that the legislature has changed course on allowing night hunting of 

3 The Tribes criticize the lack of promulgated regulations to guide this official 
shooting in the past (Tribe Br. at 7), but they fail to explain why that would have 
been necessary. The CWD shooting was a limited program already under 
government oversight because it was the government doing it. Further, the Tribes 
pick and choose when criticizing the CWD protocols (Tribe. Br. at 17), but those 
protocols changed, and improved, over time (Dkt. 329 at 19, ¶ 86), including the 
addition of a recommendation to shoot downward from an elevated stand or 
otherwise into earth at baited locations. (E.g., Dkt. 370 at 138; Dkt. 271 at 96, 99 
(Horn).) 
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wolves with rifles, plaintiffs cannot rely on the wolf hunting regulations as a 

further ground for attacking the judgment”).) In reversing, the Seventh 

Circuit did not disagree or otherwise state that the wolf hunting law was 

relevant.  

Further, if anything, the wolf hunt supports aspects of the State’s 

proposals. The wolf hunt began after the nine-day gun-deer season, as is 

proposed by the State here. See Wis. Stat. § 29.185(6)(d) (2012). And wolf 

hunters were required to hunt “only from a stationary position over bait or 

with the use of predator calling techniques,” meaning the site was set up in 

advance. (Dkt. 329 at 25, ¶144 (stip).) Indeed, some DNR staff believed that 

the law should also have required an elevated stand for safety. (Dkt. 329  

at 24, ¶¶ 141-42.) In any event, this law was repealed, meaning it does not 

provide the bar for safety going forward. 

For reasons similar to those just discussed, the Tribes’ assertions about 

discriminatory treatment do not add up. The State agrees that it may not 

impose restrictions that unfairly single out the Tribes. See Puyallup Tribe v. 

Dep’t of Game, 391 U.S. 392, 398 (1968) (state’s regulation of a treaty right 

may “not discriminate against Indians”). But that is not happening here by 

any stretch. Rather, the Tribal members have now been granted a right in 

addition to those granted to the general public in Wisconsin, as the general 

public may not hunt deer at night. (See Dkt. 329 at 5, ¶¶ 14-16; 13, ¶¶ 40-41 
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(stip).) Thus, it cannot be that the Tribes are being treated discriminatorily 

because, under any set of regulations governing the night hunting, they have 

an additional right that others do not have. 

Further, the comparisons the Tribes draw are inapt in other ways.  

This is not a situation where the Tribes are asking to use their employees to 

shoot deer for a limited time to combat chronic wasting disease, and 

Wisconsin refuses, even though it did the same thing in the past. In any 

event, as noted, the CWD shooting program did eventually recommend 

shooting methods similar to what the State proposes here. This Court has 

already correctly recognized there is no colorable discrimination argument 

(Dkt. 377 at 24), and the Tribes add nothing meaningful here to their 

assertions about discrimination. 

B. The State’s proposed revisions to the Tribes’ 
regulations provide clarity. 

As discussed, there are five main ways the Tribes’ regulations fall 

short. In working to incorporate needed revisions, it became apparent to the 

State that some provisions were unclear and required revision to fully cohere. 

Accordingly, the State revisions include some changes that aim to increase 

clarity—making it more likely that everyone will understand what is and is 

not allowed. The following are some examples. 
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Some sections in the Tribe’s proposal, if read literally, are improperly 

(and, presumably, unintentionally) limited. For example, the Tribes’  

§ 6.20(5)(a) and (b) include clauses that can be read to impose restrictions on 

those shooting within a “safe zone of fire” but leave out those shooting outside 

the “safe zone.” Of course, no one is supposed to be shooting outside of a  

“safe zone” at all. For example, the Tribes’ § 6.20(5)(a) states:  

No member hunting deer at night while shining within an established 
safe zone of fire from a stationary position under this section shall 
discharge a firearm, bow and arrow or crossbow except as identified 
within the shooting plan as follows: 
 
(i) from the members marked stationary position 
 
(ii) from within the “safe zone of fire” with an adequate backstop 
present, 
 
(iii) in the direction of intended fire. 
 

(Emphasis added.) Read literally, the restrictions that follow the clauses 

“while shining within an established zone of fire” and “from a stationary 

position under this section” may not apply if hunting outside established safe 

zones. The State does not suggest that the Tribes intend these results. 

Rather, these are pointed out to explain why some State revisions are 

proposed for the sake of clarity, including striking those kinds of self-limiting 

clauses when they appear in § 6.20.  

 
- 35 - 

Case: 3:74-cv-00313-bbc   Document #: 406   Filed: 08/28/15   Page 35 of 39



The State’s revisions also clarify other provisions that some readers 

may find difficult, making it less likely that hunters will properly abide by 

them. For example, the Tribes’ § 6.20(6) regarding wounded deer states: 

A member hunting deer at night under this section may pursue and 
take a deer wounded by the member while shooting within an 
established safe zone of fire from a stationary position, provided that a 
light may be used to trail the wounded animal as well as at the point of 
kill for the purpose of accurately identifying the deer and safely aiming 
the weapon in the direction of intended fire as identified within the 
plan and killing the wounded deer when the wounded animal is within 
the safe zone of fire designated on the member’s shooting plan. 
 

The State would suggest a simpler way of stating that concept, in the State’s 

new § 6.20(15)(b):  

No member may: 
 
(b) Hunt deer at night except in accordance with a certified 

shooting plan, except that a member who has wounded a deer from the 
stationary position may leave the stationary position to dispatch a deer 
if that deer remains in the safe zone of fire. 

 
In addition, § 3.30(3)(d)(v) is revised to clarify that non-members may 

not violate state law, § 3.18(1)(a) is revised to remove the inadvertent 

suggestion that hunters under age 21 can hunt with a blood alcohol 

concentration above “0.0,” and the revision removes an exception to the 

prohibition against shooting running deer for undefined “mitigating 

circumstances,” see Tribe Reg. § 6.20(3)(g), as shooting a running deer is 

contrary to fundamental hunting safety. 

*  *  *  * 
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 The State’s proposed additions to the Tribes’ night hunting regulations 

are proper applications of the legal standard. They are “reasonable and 

necessary” to prevent the “substantial risk to the public health and safety 

posed by night hunting.” Lac Courte Orielles Band, 668 F. Supp. at 1239. 

That a substantial risk to public safety is presented here is undeniable.  

That the regulations proposed by the State are necessary to lessen that risk 

has been shown. The regulations are non-discriminatory. And there are no 

less restrictive alternatives. See id. They account for safety in commonsense 

ways that provide basic safeguards for the public, while still allowing the 

Tribes their opportunity to hunt. At bottom, that is what the legal standard 

demands.  

Although the Tribes have won reopening the judgment, the proper 

modification is not done on a blank slate. Rather, the modification should 

incorporate the grounds for the Seventh Circuit’s opinion (assuming 

regulations as stringent as Minnesota’s tribal regulations) and the Tribes’ 

own previous positions (including shooting from an elevated stand into the 

ground or an earthen backstop). This Court should order that all shooting be 

directed downward from an elevated stand or else, at a minimum, that the 

Tribes add the requirement of an earthen backstop. The other necessary 

additions—such as close-in-time scouting, spotting, meaningful notice, and a 

later start date—account for the public’s interest in avoiding the hunting, 
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and the hunters’ interest in avoiding the public. Those changes still allow 

hunting to occur, but with decreased risks. 

With these additions, the Court should also order that the Tribes’ 

training of hunters reflect the final regulations, so that hunters will fully 

understand and comply with them, including, for example, how to identify a 

proper backstop in the field. Indeed, it would appear that the Tribes 

recognize that the regulations should come with coextensive training  

(see Tribe Br. at 8), and so they should not oppose such an order.    
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CONCLUSION 

 The State respectfully requests that this Court reject the Tribes’ 

proposed regulations as insufficient and require regulations consistent with 

defendants’ proposals in State Revisions, Exhibit B or, in the alternative, 

State Revisions, Exhibit C.  

 Dated this 28th day of August, 2015. 

  s/ Anthony D. Russomanno 
  ANTHONY D. RUSSOMANNO 
  Assistant Attorney General 
  State Bar #1076050 
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  Assistant Attorney General  
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