
THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
(1) UNITED STATES OF AMERICA,  )   
 )  
 Plaintiff, )  
 ) 
 v. ) Case No. 14-CV-704-JHP-TLW 
   )   
(1) OSAGE WIND, LLC;  ) 
(2) ENEL KANSAS, LLC; and )  
(3) ENEL GREEN POWER  ) 

NORTH AMERICA, INC., ) 
 ) 
                              Defendants.  )   
  

PLAINTIFF’S REPLY TO DEFENDANTS’ RESPONSE IN OPPOSITION  
TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT  

AS TO COUNTS I AND II OF THE AMENDED COMPLAINT 
 

COMES NOW Plaintiff, the United States of America, by and through Danny C. 

Williams, Sr., United States Attorney for the Northern District of Oklahoma, and Cathryn D. 

McClanahan, Assistant United States Attorney, and replies to Defendants’ Response in 

Opposition (Dkt. 28) to Plaintiff’s Motion for Partial Summary Judgment as to Counts I and II of 

the Amended Complaint (Dkt. 24). 

I. Reply to the Defendants’ Response to the Statement of Undisputed Material Facts 
and Defendants’ Additional Material Facts.1 
 
It appears that Defendants only take issue with Plaintiff’s facts numbered 9 and 10. With 

respect to No. 9, the United States is satisfied that the document (Dkt. 4, Exh. 3, Bureau of 

Indian Affairs (“BIA”) Osage Agency Superintendent Robin Phillips’ Oct. 9, 2014, letter) speaks 

for itself. Rather than engage in self-serving summarizing or characterizing, the United States 

                                                           
1 Certain facts asserted by Defendants in their “Statement of Additional Undisputed Material 
Facts” are disputed by the United States as there has been no discovery or verification of the 
money Defendants claim to have expended, the conversations to which they refer, or the state of 
mind they merely allege. Still, this does not preclude summary judgment because these “facts” 
are immaterial to the simple issue of statutory interpretation at hand.   
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refers the Court to the document in question to consider in context and in its entirety. Defendants 

admit Plaintiff’s fact No. 10 but offer “clarification.” The clarification, actually contained in 

Defendants’ “Additional” facts section, is immaterial to the issue at hand. 

 The United States responds to Defendants’ “Additional” facts, as follows: 

1. The United States admits that Defendants have leased thousands of acres of privately 
owned fee surface estate lands and, without additional inquiry into the matter, admits it 
has been informed that Defendants have calculated the footprint of the project. However, 
the United States does not agree that this fact is material to the instant motion. 
 

2. The United States admits that the excavated rock, sand and soil is sorted, with useable 
minerals separated out, and treated by crushing those materials into sizes suitable to 
utilize them as backfill which supports the wind turbines’ foundations. The United States 
denies Defendants’ suggestion that they are simply digging these materials up and then 
returning them to their holes. Defendants have admitted that any excavated materials 
which they cannot use as backfill are left on the surface. Dkt. 26 at p. 23. 

 
3. The United States admits these are Defendants’ representations about the wind farm 

project and, for the purposes of the instant motion, has accepted them as true.   
 
4. The United States admits that there have been various discussions and communications 

among the United States, the Osage tribe, and Defendants over the years. However, the 
United States does not agree that this fact is material to the instant motion, which asks the 
Court to finally determine the meaning of certain federal regulations. 

 
5. See response to Paragraph 4. Despite Defendants’ nebulous use of the words “mineral 

estate,” the United States notes that the Superintendent’s September 14, 2011, letter 
discusses the likelihood “that the wind generation facilities will or may interfere” with 
“legitimate oil and gas production activities.” Dkt. 17, Exh. 2 at p. 27. The letter then 
invites Wind Capital Group to work with the BIA “to minimize conflict between the 
various parties, and to ensure that all Federal statutory requirements are being met.” Id. 

  
6. The United States admits that the letter (which Defendants apparently rely upon to 

contend that the BIA was aware in November 2013 that project construction had begun) 
is available for the Court to review, if it sees fit. Dkt. 17, Exh. 3, Nov. 12, 2013, letter 
from Chaparral Energy officials to Superintendent Phillips. The letter refers to the 
“proposed” wind project and states that Chaparral “understands” that Wind Capital 
Group “has recently commenced construction” of some sort and complains that the 
proposed project may interfere with “oil field operation.” Id. at p. 4. However, the United 
States does not agree that this fact is material to the instant motion.  

   
7. The United States admits that the Osage Minerals Council (and not the United States) did 

write to Wind Capital Group and TradeWind Energy, Inc. to request information. Dkt. 
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17, Exh. 2 at pgs. 39-41, Undated letter from Chairman Yates to Wind Capital and 
TradeWind CEOs. The United States admits that this letter is available for the Court to 
review, if it sees fit, as is Wind Capital CEO Boyce’s response (registering “surprise” at 
the request for information) to Chairman Yates. Id. at pp. 42-43, Oct. 28, 2013, letter. 
However, the United States does not agree that this fact is material to the instant motion.    

 
8. The United States denies that it “waited” but admits that a letter dated October 9, 2014, is 

available for the Court to review. Dkt. 4, Exh. 3, letter from Superintendent Phillips to 
Francesco Venturini. The letter is relevant, but Defendants’ mischaracterizations and 
improper summaries of it are not material to the instant motion. 

 
9. The United States admits that a letter dated October 9, 2014, is available for the Court to 

review. Id. The letter is relevant, but Defendants’ self-serving summary of the letter is not 
material to the instant motion. 

 
10. Admitted that, instead of complying with applicable regulatory requirements, in response 

to the October 9, 2014, letter, Defendants opted to engage a team of lawyers to develop 
position papers, e-mails, and legal memoranda which were presented, while the unlawful 
conduct continued, to several BIA employees, Osage tribe officials, and Osage Minerals 
Council members. Also admitted that Defendants have disagreed with the United States 
(and the tribe and others). These are not material facts, however, to the instant motion. 

 
11. The United States does not agree that Mr. Riles’s recitation or summary of the 

conversation is either even-handed or entirely accurate. Nonetheless, the United States 
admits that Defendants have disagreed with the United States (and the tribe and others) 
regarding this issue. It is not a material fact, however, to the instant motion. 

 
12. The United States does not agree that Mr. Slade’s recitation or summary of the 

conversation is either even-handed or entirely accurate. The United States admits that 
Defendants engaged a team of lawyers to develop position papers and legal memoranda 
which it presented to Department of Interior (“DOI”) employees (and others). The United 
States denies that it was under any obligation to continue to assert its disagreement under 
pain of waiver of its right to seek a declaration of the appropriate interpretation of the 
regulations. In any event, this is not a material fact for purposes of the instant motion. 

 
13. The United States is not prepared to admit what Mr. Slade (attorney for Defendants) may 

have received or in what conversations he may have participated but denies that 
Defendants have been wholly unaware of the United States’ position. In any event, this is 
not a material fact for purposes of the instant motion.      

 
14. The United States is not prepared to admit specific amounts that Defendants have 

expended. The United States concedes that Defendants have likely expended a great deal 
of money to excavate thousands of cubic yards of minerals from the Osage hard mineral 
estate over a matter of months. As well, Defendants previously stated that “Osage Wind” 
has “borrow[ed] hundreds of millions of dollars” and that the “tax equity funding” would 
be contingent on the application of “production tax credit.” Osage Nation v. Wind Capital 
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Group, LLC, et al., NDOK Case No. 11-CV-643-GKF-PJC, Dkt. 19 at p. 6. This is not a 
material fact for purposes of the instant motion. 

 
15. The United States does not admit specific amounts that work stoppage may cost 

Defendants. Indeed, Defendants called reliance on wind farm work schedules “naïve” 
because of “potential delays, which are frequently encountered in construction of all 
types” and because of the complicated financing through “federal tax credits that make 
the project viable.” Id. at pp. 5-6. This fact is not material to the instant motion. 

 
16. The United States admits that Defendants have represented to the Court, and all parties 

concerned, that all excavation for foundation placement was completed in November 
2014. This is not a material fact for purposes of the instant motion. 

 
17. The United States denies that it has filed a lawsuit due to a “request” from the “Osage 

Mineral Council” but does admit that this lawsuit was commenced by a Complaint filed 
November 21, 2014. Dkt. 2. This is not a material fact for purposes of the instant motion. 

 
II. The Court should not strike the exhibits to the United States’ Motion as the current 

version of the Federal Rules of Civil Procedure applies. 
 
Defendants state that the exhibits submitted with the United States’ motion must be 

disregarded because they are “unsupported by declarations.” Dkt. 28 at p. 13. Defendants cite to 

several cases that do not apply the most current version of the Federal Rules of Civil Procedure.  

The Rule 56 2010 amendments eliminated the unequivocal authentication requirement for 

documents submitted in support of a summary judgment motion. The amended rule allows a 

summary judgment movant to cite to materials in the record, including “depositions, documents, 

electronically stored information, affidavits or declarations . . . or other materials.” Fed.R.Civ.P. 

56(c)(1)(A). An opposing party may “object that the material cited to support or dispute a fact 

cannot be presented in a form that would be admissible in evidence.” Fed.R.Civ.P. 56(c)(2). 2 

The objection contemplated here is not that the material was not submitted in an admissible form 

but that it cannot be. Even so, to dispense with this contention, the United States attaches, as 

                                                           
2 See Abbott v. Elwood Staffing Services, Inc., No. 12-CV-2244-VEH, 2014 WL 3809808 (N.D. 
Ala. July 31, 2014); Martin v. Performance Boat Brokerage.com, LLC, 973 F.Supp.2d 820, 824 
(W.D.Tenn. 2013); Brown v. Siemens Healthcare Diagnostics, Inc., Civil No. DKC 11–0769, 
2012 WL 3136457, at *5 (D.Md. July 31, 2012). 
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Exhibit A, an Affidavit of Jeannine Hale, Deputy Superintendent of the Osage Agency, BIA, 

DOI.   

III. The Osage Act fully supports the United States’ position.3  
 
Congress did not allow surface estate owners a free hand in the mineral estate so long as 

their exploitation of minerals did not specifically engage in commercial-scale mining. The Osage 

Allotment Act notes that the surface estate has been improved and provides that, in dividing the 

land up among Indian allottees, those who have developed parcels have priority in choosing 

those parcels as their allotment, with such improvements consisting of “house, orchards, barns, 

or plowed land.” Osage Allotment Act § 2(2). Section 2 contemplated that allottees would 

engage in homesteading and provided special protections to parcels so designated. Id. at § 2(4). 

Congress allowed surface estate development, but Congress was equally fastidious about 

preserving the mineral estate as a trust asset for the Osage tribe. In Section 2(7), after laying out 

conditions for selling and taxing allotted lands, Congress added a proviso “[t]hat nothing herein 

shall authorize the sale of the oil, gas, coal, or other minerals covered by said lands, said 

minerals being reserved to the use of the tribe . . . .” Surface uses, like the construction of 

railroads, are not inconsistent with protecting the mineral estate.4 The Act provides that “leases 

for all oil, gas, and other minerals, covered by selections and division of land herein provided 

for, may be made by the Osage tribe of Indians through its tribal council, and with the approval 

of the Secretary of the Interior, and under such rules and regulations as he may prescribe.” Id. at 

§ 3. Thus, for example, the Oklahoma Department of Transportation was able to do roadwork on 

                                                           
3 The United States will avoid duplication of arguments more fully explained in its motion (Dkt. 
24) and response to Defendants’ motion (Dkt. 29) but respectfully refers the Court to them.   
4 And while Defendants make much of the fact that the Act provided for railroads on the former 
Reservation, the relevant provision specified “[t]hat such railroad companies shall not take or 
acquire hereby any right or title to any oil, gas, or other mineral in any of said lands.” Id. at § 11. 
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U.S. Highway 60, which required use of the mineral estate in the form of excavation and back-

filling, by acquiring a lease. Dkt. 24 at 11. Use of the surface estate is constrained only in that 

when a proposed use infringes on the reserved mineral estate there must be compliance with 

applicable federal laws and regulations.   

IV. Section 211’s “permit” definition is not at issue here - the definition of “mining” 
(and its de minimis exception) is. Defendants’ attempt to alarm the Court with 
theoretical impacts is improper. 
 
As discussed in the United States’ Response to Defendants’ Motion to Dismiss or for 

Summary Judgment (Dkt. 29, pp. 13-14), Section 214 is the specific, controlling regulation that 

applies to the reserved Osage hard mineral (non-oil and gas) estate while the definitions found in 

Section 211, which is not Osage specific, flesh out Section 214 only where necessary. The 

analysis of Osage hard minerals starts with 25 C.F.R. § 214.7, which states that “[n]o mining or 

work of any nature will be permitted upon any tract of land until a lease covering such tract shall 

have been approved by the Secretary of the Interior and delivered to the lessee.”  

 Section 211.3’s definition of mining provides that when sand, limestone or silt (among 

other minerals) are the subject, an enterprise is only considered to be “mining” if “extraction” of 

the mineral exceeds 5,000 cubic yards in a year. The language here turns on the total volume of 

“extracted” minerals and does not require specific treatment, commercialization, off-site 

relocation or even utilization of the mineral at issue. Here, Defendants have extracted far more 

than 5,000 cubic yards of sand, gravel, pumice, cinders, granite, building stone, limestone, clay 

or silt. Because Defendants’ activities have far exceeded Section 211.3’s threshold provisions, 

they have engaged (and continue to engage) in mining or other work without authorization. 

The plain language of Section 211’s definitions addresses extraction of minerals above a 

set threshold - the relocation, subsequent use, or sale of the minerals is inconsequential in 
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determining whether “mining” has occurred under the regulations. During rulemaking, in 

response to comments concerning the de minimis exception (extraction of less than 5,000 cubic 

yards in a year), the agency noted that “small amounts are excluded from the definition of 

mining, especially because the purpose of such extraction is often for local and/or tribal use.” 61 

Fed. Reg. 35634, 35640 (July 8, 1996) (to be codified at 25 C.F.R. §§ 211-212). Of course, this 

legislative history further supports the United States’ contention that mining need not involve the 

mineral’s removal to some distant location or its sale for profit. Local use, according to 

Defendants, would necessarily require no lease whatsoever because it could never constitute 

mining.5 But, the agency’s de minimis exception for small amounts that are “often for local use” 

would have been unnecessary if, by itself, local use was an exception to the “mining” definition.  

 Defendants attempt to improperly lure the Court into a theoretical discussion of Section 

211.3’s definition of “permit.” The definition states “permits” are issued for the extraction of less 

than 5,000 cubic yards of materials, but here Defendants have clearly excavated well over ten 

times the de minimis limit. The definition is not relevant to the instant issue. The Section 214 

regulations, relating specifically to Osage hard minerals, are the beginning point of inquiry. 

Section 214 makes no reference to a “permit” so that resort to the Section 211 definition of 

“permit” to interpret Section 214 is unnecessary.  

  

                                                           
5 Defendants cite BLM’s preamble to their own mining regulations. Dkt. 28 at 16. However, the 
preamble clearly states that “BLM’s long-standing policy,” like the BIA’s, is to permit surface 
estate owners minimal “personal” use of the mineral estate and gives the example of a swimming 
pool excavation, with the excavated material being used to grade or landscape the property. 
Preamble, 66 Fed. Reg. 58892, 58894 (Nov. 23, 2001). Defendant’s use of the mineral estate is 
not “personal” and is not comparable to constructing a swimming pool. It is a large scale 
commercial venture using large amounts of the mineral estate without recompense to the Osage 
tribe. 
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V. Defendants cast the Superintendent’s interpretation of the regulations as “newly 
advanced,” which is not surprising given that wind farms, and the massive 
excavation project undertaken by Defendants, are unprecedented in Osage County. 
 

 Defendants assert that the United States’ interpretation of the regulations (as advanced by 

the Superintendent) is not subject to deference, despite case law to the contrary. “An agency’s 

interpretation of its own regulation is controlling unless that interpretation is plainly erroneous or 

inconsistent with the regulation.” Johnson v. McDonald, 762 F.3d 1362, 1364 (Fed.Cir. 2014) 

(quoting Thun v. Shinseki, 572 F.3d 1366, 1369 (Fed.Cir. 2009)); see also United States v. 

Cleveland Indians Baseball Co., 532 U.S. 200, 220 (2001); Auer v. Robbins, 519 U.S. 452, 461 

(1997). “[S]trong deference is appropriate even when the agency’s interpretation was announced 

without resort to formal steps,” as long as the interpretation “reflects ‘the agency’s fair and 

considered judgment on the matter.’” Thun, 572 F.3d at 1369 (quoting Auer, 519 U.S. at 462–

63). Faced with a novel fact pattern and an issue of first impression, the Superintendent has 

appropriately interpreted the controlling regulations.  

 Consider the position being advanced by Defendants: since 1983, it has been clear and 

settled law that the Osage mineral estate was quite expansive and would include common hard 

minerals such as limestone and dolomite. Millsap v. Andrus, 717 F.2d 1326 (10th Cir. 1983). 

Defendants are spending hundreds of millions of dollars on a massive wind farm - a commercial 

venture. Necessary for their wind farm is the placement of wind turbines. To place the turbines, 

Defendants have invaded, unearthed, altered, and moved tens of thousands of cubic yards of 

minerals that belong to the Osage mineral estate. Defendants have taken minerals reserved to the 

Osage tribe (like limestone) and sorted useable rocks which they then treated by crushing into 

optimal size for use as backfill. Had they not mined and used those materials, they would have 

had to purchase suitable backfill materials. Defendants claim that they needed no lease to do this, 
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that the Superintendent had no authority whatsoever over this appropriation of the reserved 

mineral estate, and that Defendants owe the Osage tribe nothing. This position is indefensible.   

VI. The Tenth Circuit principles of Millsap do apply and mandate that the minerals 
reserved to the Osage tribe must be leased. 
 

 Defendants hope to avoid the traditional Indian canon of construction by denying that an 

ambiguity exists with respect to the regulation at issue. The breadth of the Millsap case – which 

specifically applies to the Osage mineral reservation in Osage County, Oklahoma – cannot be 

avoided, however. There, in considering the phrase “other minerals,” the Tenth Circuit found no 

ambiguity, per se, but noted that a “generic phrase,” and the absence of any congressional intent 

to employ a specialized meaning, bound the court to “apply the general rule that statutes passed 

for the benefit of dependent Indian tribes are to be liberally construed with doubtful expression 

being resolved in favor of the Indians.” Millsap, 717 F.2d at 1328-29 (citing Alaska Pacific 

Fisheries v. United States, 248 U.S. 78, 89 (1918)). Even if there were no ambiguity, the Court 

would still be obliged to construe the Osage Allotment Act liberally in the Osage tribe’s favor. 

VII. The United States is not subject to a defense of laches, and its action is timely.   
 
Defendants’ contention that the United States sat on its rights or failed to timely prevent 

Defendants’ activities bears scrutiny. The United States has made clear that excavation activities 

are at issue - not “site preparation work,” “road construction,” or setup of a “site lay down yard.” 

Dkt. 17 at Exh. 1, ¶ 12 (discussing work done before September 10, 2014). Defendants have 

admitted, “[e]xcavation work for foundations [] began on September 10, 2014” and that is when 

this action became ripe. Id. Within three months of that massive excavation, this action 

commenced. Dkt. 2. 

Defendants’ entire laches argument rests on the untenable notion that the United States 

must timely notify parties who may be violating federal laws and regulations or risk preclusion 
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from enforcing the same.6 Moreover, as Defendants concede, federal officials did inform them 

that they needed to comply with federal mining regulations. Dkt. 28 at 8-9. Defendants contend 

their laches claim is viable because they voiced disagreement as to the need to comply and 

federal officials did not continue to dialogue with them. In other words, Defendants relied upon 

their own representations rather than the United States’. This cannot support a laches defense.   

 In any event, in United States v. Summerlin, 310 U.S. 414, 416 (1940), the Supreme 

Court stated the general rule that the United States is not “subject to the defense of laches in 

enforcing its rights.” This rule is well-recognized in the Tenth Circuit as well. United States v. 

Essley, 284 F.2d 518, 521 (10th Cir. 1960) (“[I]t is [a] well established rule that, without a clear 

manifestation of Congressional intent, the United States is not bound by state statutes of 

limitations or subject to the defense of laches in enforcing its rights.”) (citing numerous cases); 

Lewis v. Moore, 199 F.2d 745, 749 (10th Cir. 1952) (“The immunity of the sovereign from the 

defenses of laches or state statutes of limitation is historic.”)   

VIII. CONCLUSION 
 

 The United States therefore respectfully re-urges this Court to grant its Motion for Partial 

Summary Judgment (Dkt. 24) as to Counts I and II of the Amended Complaint (Dkt. 20). 

  

                                                           
6 Defendants rely upon a wrongly decided Second Circuit decision, Cayuga Indian Nation of 
N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005), to argue that the United States may be barred by 
laches when bringing claims on behalf of Indians. Dkt. 28 at 30. Cayuga crafted a new laches 
test, which Defendants do not attempt to discuss or apply, applicable to centuries old Indian land 
claims seeking potentially disruptive possessory relief. Although parties have invoked it outside 
the Second Circuit, that Circuit is thus far the only one to apply the test it created. See Quapaw 
Tribe of Oklahoma v. Blue Tee Corp., 653 F.Supp.2d 1166 (N.D. Okla. 2009) (declining to 
extend Cayuga). Moreover, through its motion, the United States is not seeking the drastic 
remedy Defendants repeatedly complain of. At this juncture, the United States only seeks a 
declaratory judgment – the dispute between the parties regarding interpretation of the regulations 
needs a definitive answer. Plaintiff’s remedy will be considered at a later stage in the litigation. 
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Respectfully submitted, 

   UNITED STATES OF AMERICA 
        

DANNY C. WILLIAMS, SR. 
United States Attorney 
 
s/Cathryn D. McClanahan                                               
CATHRYN D. McCLANAHAN, OBA No. 14853 
Assistant United States Attorney 
110 West 7th Street, Suite 300 
Tulsa, Oklahoma 74119 
T: 918-382-2700 
cathy.mcclanahan@usdoj.gov 

 
Of Counsel: 
Charles R. Babst, Jr. 
Attorney-Advisor 
United States Department of the Interior 
Office of the Solicitor 
Tulsa Field Solicitor’s Office 
7906 East 33rd Street 
Tulsa, Oklahoma 74145 
T: 918-669-7730 
charles.babst@sol.doi.gov 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on January 22, 2015, I electronically transmitted the foregoing to the 
Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to 
the following ECF registrants: 
 
Ryan A. Ray 
Joel L. Wohlgemuth 
rar@nwcjlaw.com 
jlw@nwcjlaw.com 
 
-and- 
 
Lynn H. Slade 
William C. Scott 
Deana M. Bennett 
Spencer L. Edelman 
lynn.slade@modrall.com 
bill.scott@modrall.com 
deana.bennett@modrall.com 
spencer.edelman@modrall.com 
Counsel for Defendants 
 
 

s/Chris Watson                                                                
Chris Watson 
Legal Assistant 
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