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INTRODUCTION 
 

Pursuant to Federal Rule of Appellate Procedure 29(a), the United States 

respectfully submits this amicus curiae brief.  This case involves a collateral attack on 

the Department of the Interior’s decades-old determination that certain land is within 

the Colorado River Indian Reservation and therefore held by the United States in 

trust for the Colorado River Indian Tribes (“CRIT” or “the Tribe”) pursuant to a 

1964 Act of Congress.  Under a permit issued by the Department of the Interior’s 

Bureau of Indian Affairs (“BIA”), Mr. Roger French leased a parcel within the 

Reservation held in trust by the United States for the Tribe.  Mr. French annually 

renewed the Permit and paid rent for more than ten years before he stopped making 

payments, resulting in BIA’s termination of the Permit.  The CRIT tribal court 

subsequently ordered Mr. French’s eviction, as well as the payment of damages.  Mr. 

French now challenges the tribal court’s jurisdiction in federal court, contending that 

the parcel falls outside the Reservation boundary and is not tribal trust land.   

The district court properly rejected Mr. French’s attempt to evade tribal-court 

jurisdiction and concluded that the terms of his Permit and his conduct in paying rent 

to the BIA and the Tribe for more than ten years estopped Mr. French from 

challenging the trust status of the land he formerly leased.  In doing so, the district 

court recognized that federal courts must show “some deference to a tribal court’s 

determination of its own jurisdiction . . . and be mindful that the federal policy of 

promoting tribal self-government encompasses the development of the entire tribal 
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court system, including appellate courts.”  Appellant’s Excerpts of Record (Docket 

No. 4-2), Vol. 1, p. 8 [hereafter “ER vol:p”] (internal citations and quotation marks 

omitted).  Consistent with that long-standing policy, the United States has a strong 

governmental interest in protecting the jurisdiction of tribal courts, which play a “vital 

role in tribal self-government.”  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 14 (1987).   

If this Court declines to uphold the Tribe’s exercise of jurisdiction based on 

estoppel, Mr. French’s claim should nonetheless fail because it amounts to an 

improper and time-barred collateral attack on the trust status of the Reservation land, 

akin to the claim that this Court recently rejected en banc in Big Lagoon Rancheria v. 

California, 789 F.3d 947, 952–54 (9th Cir. 2015) (am. on denial of reh’g en banc).  

While the United States is not legally bound by any decision in an action to which it is 

not a party, Carlson v. Tulalip Tribes of Washington, 510 F.2d 1337, 1339 (9th Cir. 1975), 

collateral challenges to tribal trust-land status outside of the Administrative Procedure 

Act (“APA”)—sometimes decades after a determination by Interior—have significant 

practical implications.  The United States relies on trust-land determinations in 

managing lands and natural resources, in promoting leasing and other economic-

development programs, and in setting the bounds for exercising criminal jurisdiction.  

Tribal, state, and local governments similarly rely on trust land and reservation 

boundary determinations when establishing the scope of their programs, including 

their exercise of regulatory, adjudicative, and criminal jurisdiction.  As this Court 

recognized in Big Lagoon, allowing parties to “end-run” APA proceedings would “cast 
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a cloud of doubt over countless acres of land that have been taken into trust for tribes 

recognized by the federal government.”  789 F.3d at 954.  For this reason, as well as 

the estoppel grounds that the court below relied on, this Court should affirm the 

district court’s judgment. 

BACKGROUND 
 
CRIT is a federally recognized Indian tribe1 residing on the Colorado River 

Indian Reservation, which Congress established in 1865.  Act of March 3, 1865, ch. 

127, 13 Stat. 541 (Appellees’ Supp. Excerpts of Record (Docket No. 10), Vol. 2, pp. 

620–21 [hereafter “SER vol:p”]).  The Reservation was originally composed of land in 

the western Arizona territory, and was subsequently expanded by Executive Orders in 

the late 19th and early 20th centuries.  See Pub. L. No. 88–302, § 2(b), 78 Stat. 188, 

188 (1964) (SER 2:611).  With these expansions, the Reservation grew to include land 

on both the Arizona and the California sides of the Colorado River. 

In water-rights litigation involving the States of Arizona and California in the 

1950s and 1960s, the United States claimed water rights on behalf of CRIT for the 

irrigable lands on the California side of the Colorado River, Arizona v. California 

(“Arizona I”), 373 U.S. 546 (1963), arguing that a portion of the Reservation’s western 

boundary was located along the west bank of the Colorado River as it flowed at the 

                                                           
1 See Indian Entities Recognized and Eligible to Receive Services from the United 
States Bureau of Indian Affairs, 80 Fed. Reg. 1942, 1943 (Jan. 14, 2015). 
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time of a 1876 Executive Order, such that it now included land on the California side 

of the River by accretion.  ER 1:3; SER 1:548.  California contested these claims, 

arguing that the western boundary of the CRIT Reservation as set forth in that Order 

was the River itself, which had moved eastward since the Reservation was 

established.2  ER 1:3; SER 1:548.  In a 1964 decree, the Supreme Court recognized 

CRIT’s federally reserved water rights, but found it “unnecessary” for purposes of the 

decree to resolve the boundary dispute raised by California.  Arizona v. California 

(“1964 Decree”), 376 U.S. 340, 344–45 (1964); see Arizona I, 373 U.S. at 601.  

In 1964, Congress enacted legislation designating unallotted lands of the CRIT 

Reservation as “tribal property held in trust by the United States for the use and 

benefit of [CRIT].”  Pub. L. No. 88-302, § 1, 78 Stat. 188, 188 (1964) (“1964 Act”) 

(SER 2:611).3  Recognizing the dispute over the western boundary of the Reservation, 

the 1964 Act exempted at that time a portion of the lands west of the Colorado River 

                                                           
2 California was not itself claiming a real-property interest in the western boundary 
land, but rather challenging the extent of the acreage within the Reservation, which 
potentially impacted the amount of the Tribe’s reserved water rights in accordance 
with Winters v. United States, 207 U.S. 564 (1908).  See Arizona I, 373 U.S. at 599–601; 
Arizona v. California (“Arizona II”), 460 U.S. 605, 629 (1983).  Under Winters, the 
United States’ creation of an Indian reservation includes a reservation of sufficient 
water to accomplish the purposes of the reservation.  See, e.g., Arizona I, 373 U.S. at 
600–01. 
 
3 The 1964 Act generally excepted from this trust designation the improvements to 
the CRIT Reservation’s unallotted lands, including improvements furnished by the 
United States for administrative purposes, such as the irrigation facilities on the 
Reservation.  SER 2:611. 
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from the Secretary of the Interior’s leasing authority, but provided that such authority 

would extend to those lands “when and if determined to be within the reservation.”  

Id. § 5 (SER 2:612).    

In 1969, at CRIT’s request, Secretary of the Interior Stewart Udall issued an 

Order determining the western boundary for purposes of the 1964 Act.  SER 1:551–

52; SER 1:547.  In the 1969 Order, which was supported by a memorandum from the 

Solicitor of the Interior, the Secretary found that the 1879 Benson survey properly 

conformed to the “call” (or detailed description of boundaries) of the lands added in 

the 1876 Executive Order, and that, in effect, a fixed boundary line was appropriate 

instead of an ambulatory line that moved with the River (as claimed by California).  

ER 1:3; SER 1:548, 551–52.  In 1970, the next Secretary of the Interior, Walter 

Hickel, also at the Tribe’s request, confirmed that the “Benson Line” articulated in the 

1969 Secretarial Order was the proper location of the Reservation’s western boundary.  

ER 1:3–4; SER 1:553.   

Following issuance of the two Secretarial Orders, the BIA published a notice in 

the Federal Register to extend the Indian leasing program to “those lands which the 

Secretary of the Interior has determined, pursuant to the [1964 Act], to be within the 

Colorado River Reservation.”  Certain California Lands Determined To Be Within Colorado 

River Reservation, 35 Fed. Reg. 18,051, 18,051 (Nov. 25, 1970) (SER 1:554–55).  The 

BIA then authorized leases for a portion of the Reservation lands located west of the 

Colorado River (the “western boundary area”).  For certain parcels of the western 
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boundary area lands, the United States prosecuted quiet-title and ejectment actions, 

including an action that ultimately ordered the removal of L. John and Margaret 

Rymer from a parcel in the western boundary area that included the land later leased 

to Mr. French.  ER 1:4.  In 1979, Donald and Shirley Neatrour entered into a BIA-

approved Permit to occupy land within the former Rymer parcel.  Id.  That Permit 

described the property as being “within the Colorado River Indian Reservation” and 

identified the Secretary of the Interior acting on behalf of CRIT as the “Permitter.”  

Id.; SER 1:520.  In 1983, Mr. French was assigned that Permit, and agreed to “fulfill 

all obligations, conditions, and stipulations” contained in the Permit.  ER 1:4.4   

In 1983, the Supreme Court revisited the 1964 Decree after the United States 

requested additional water rights on behalf of CRIT and other tribes.  Arizona II, 460 

U.S. at 608–09.  The Court ruled that the Secretary’s 1969 and 1970 reservation-

boundary determinations were not “final determinations” for purposes of the Court’s 

prior water decree because the States, whose water rights could be adversely affected, 

had not had an opportunity to obtain judicial review of the Secretary’s decisions.  460 

U.S. at 636–38.5  However, the Court expressly declined to make any decision as to 

                                                           
4 In this litigation, Mr. French does not claim an ownership interest in the land he 
formerly leased.  His position is that, because the land allegedly is not held in trust for 
the Tribe, the United States “owns the Disputed Area in fee.”  ER 2:304. 
 
5 In Arizona II, the Supreme Court encouraged expeditious adjudication of the State’s 
boundary challenge in a simultaneous separate case in the District Court for the 
Southern District of California.  460 U.S. at 639.  However, that separate case did not  
(footnote continued on next page) 
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the boundary, stating, “[W]e now intimate nothing as to the Secretary’s power or 

authority to take the actions that he did or as to the soundness of the determinations 

on the merits.”  Id. at 637.  The Supreme Court ultimately approved a settlement that 

finally determined water rights associated with a portion of the lands west of the 

Colorado River, but expressly did not address whether the lands were held in trust for 

CRIT.  Arizona v. California (“Arizona III”), 530 U.S. 392, 418–19 (2000).  The Arizona 

v. California Supreme Court proceedings regarding CRIT’s water-rights allocation thus 

concluded without adjudicating the trust title to the lands, and no court has ruled on 

the Secretary’s authority to determine a portion of the western boundary.  See ER 1:5.6 

                                                           
(footnote continued from previous page) 
ultimately adjudicate the merits of the reservation-boundary issue.  Metro. Water Dist. of 
S. Cal. v. United States, 830 F.2d 139, 143–44 (9th Cir. 1987) (dismissing suit on basis 
that the Quiet Title Act (“QTA”) provided immunity for the United States under the 
Indian lands exception, 28 U.S.C. § 2409(a), abrogated by Match-E-Be-Nash-She-Wish 
Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2206–10 (2012) (permitting 
timely suit against the United States under the APA to challenge Interior’s decision to 
take land into trust notwithstanding language in the QTA’s Indian lands exception).    
 
6 In his pleadings below, Mr. French additionally cites two special masters’ findings 
from the Arizona v. California litigation to allege a dispute as to the boundary.  ER 
2:49–50; ER 2:300.  In Arizona I, however, the Supreme Court expressly declined to 
adopt the first special master’s findings.  See 373 U.S. at 601 (“We disagree with the 
Master’s decision to determine the disputed boundaries of the Colorado River Indian 
Reservation . . . .”).  In a subsequent proceeding, another special master provided 
initial findings as to the boundary, but the settlement ultimately recommended by the 
master and approved by the Supreme Court did not determine the boundary’s 
location.  Arizona III, 530 U.S. at 418–19; see also U.S. Br. on Exception to Rep. of 
Special Master, Arizona III, 1999 WL 34797586, at *11 (U.S. Dec. 20, 1999).  Since it 
is the Supreme Court and not the special master that has the ultimate responsibility 
for making findings of fact, the special masters’ findings have no precedential value.   
(footnote continued on next page) 
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Mr. French accepted assignment of the Permit to lease a lot on the western 

bank of the Colorado River in 1983.  He annually renewed the Permit and paid rent 

from 1983 to 1993, first to the BIA, and then to the Tribe, when it took over 

administration of the leasing program.  ER 1:5; SER 1:536–37 (invoice and payment 

records of Tribe).  He asserts he became aware of the “challenge to the boundary by 

the State of California” in the early 1990s, and in 1994 and 1995 paid only partial rent 

and instead gave money to a legal fund.  ER 1:5.  He stopped paying rent entirely in 

1996.  The Tribe sent him a letter notifying him that he was in default and in violation 

of the Permit’s terms.  SER 1:538–39.  The BIA terminated his Permit in 1996, but 

Mr. French remained on the property for 14 more years.  ER 1:5.   

After the Permit was terminated, Mr. French attempted to pay rent once, in 

2010, but BIA rejected that payment and sent him a notice to leave the property.  Id.  

Mr. French did not leave, and CRIT ultimately obtained an eviction order and an 

award of money damages in CRIT tribal court, which were affirmed by the CRIT 

Court of Appeals (though the appellate court reduced the damages).  Id. at 5–6.  Mr. 

French then filed a lawsuit in federal district court against tribal defendants, 

                                                           
(footnote continued from previous page) 
See Colorado v. New Mexico, 467 U.S. 310, 317 (1984); United States v. Maine, 475 U.S. 89, 
97–98 (1986).  Moreover, as the Appellees’ answering brief notes, Mr. French did not 
raise the boundary issues discussed in the Arizona v. California litigation in his opening 
brief, and so these arguments may be waived.  Appellee’s Answering Brief (Docket 
10-1) (“Answering Br.”) at 34–35 n.10 (citing Smith v. Marsh, 194 F.3d 1045, 1052 (9th 
Cir. 1999)); see also Brookfield Commc’ns, Inc. v. West Coast Entm’t Corp., 174 F.3d 1036, 
1046 n.7 (9th Cir. 1999).  
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challenging the tribal court’s jurisdiction on the grounds that there was a dispute as to 

whether the lot he had leased was tribal trust land within the Reservation.  The district 

court granted summary judgment in favor of the tribal defendants, concluding that 

Mr. French was estopped from asserting that the lot he had leased was not trust land 

within the Reservation, and thus the tribal court had jurisdiction.  Id. at 18.  In doing 

so, the federal court did not make any determinations as to the location of the 

boundary.  However, the court noted that, absent estoppel, Mr. French would have to 

“overcome other obstacles” in challenging the lot’s trust status, including “whether 

the statute of limitations period has run on a challenge to the location of the 

Reservation’s boundary, whether the Secretary’s determination of the Reservation’s 

boundary is subject to collateral attack, and whether the United States and CRIT are 

indispensable parties to such a challenge under Federal Rule of Civil Procedure 19.”  

Id.  Mr. French now appeals the district court’s decision affirming tribal-court 

jurisdiction.   

ARGUMENT 

 Under Water Wheel Recreational Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir. 

2011), tribal courts have clear authority to evict and recover damages from non-

Indians who refuse to vacate tribal trust land after a lease has been terminated.  Mr. 

French’s attempt to distinguish Water Wheel based on an alleged land-status dispute 

should be rejected.  As the district court held, Mr. French is estopped from 

challenging the land’s trust status both by the terms of the Permit—which clearly 
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stated that the Secretary of the Interior acting on behalf of CRIT was the “Permitter” 

and the parcel was “within the Reservation”—and by his conduct of maintaining the 

Permit and paying rent for more than ten years.  ER 1:14; SER 1:520.  The United 

States did not engage in any misrepresentation, concealment, or other form of 

misconduct in approving the Permit assignment to Mr. French, which was authorized 

by the 1964 Act and subsequent determinations of the Secretary.   

If this Court does not affirm the district court’s decision based on estoppel, Mr. 

French’s appeal should nonetheless fail because the trust status of CRIT’s western 

boundary area is not subject to a collateral attack in this eviction proceeding outside 

of the APA.  See Big Lagoon Rancheria, 789 F.3d at 952–54 (concluding that California’s 

defense for its failure to meet certain obligations imposed by Indian gaming laws 

amounted to an improper collateral attack on Interior’s decisions to take land into 

trust and to federally recognize a tribe).  Moreover, any litigation challenging the 

Reservation boundary determination would require the United States’ participation as 

a party because the boundary determination directly implicates the trust status of the 

land, a United States property interest.  Fed. R. Civ. P. 19(a); see Minnesota v. United 

States, 305 U.S. 382, 386 (1939) (“A proceeding against property in which the United 

States has an interest is a suit against the United States”); Carlson, 510 F.2d at 1339.   

And finally, any direct challenge to Interior’s boundary determination is now 

time-barred under the APA’s six-year statute of limitations.  28 U.S.C. § 2401(a); see 

Big Lagoon, 789 F.3d at 954 (rejecting as time-barred California’s challenges to BIA’s 
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decisions to put land into trust for a tribe and to federally recognize the tribe).  

Because Mr. French cannot directly or indirectly challenge the Reservation boundary 

determination, the tribal courts’ jurisdiction should be upheld.   

I. Under Water Wheel, CRIT Tribal Courts Properly Exercised 
Jurisdiction in this Eviction Proceeding.  

 
Tribal courts have clear authority to evict and recover damages from non-

Indians who refuse to vacate tribal trust land after a lease has been terminated.  Water 

Wheel, 642 F.3d at 814–16.  In Water Wheel, this Court reviewed a challenge to tribal-

court jurisdiction in an eviction proceeding for a parcel of land located near Mr. 

French’s parcel, in the western boundary area of the Colorado River Indian 

Reservation.  ER 1:9 (citing Water Wheel, 642 F.3d at 805).  The Water Wheel Court 

upheld the Tribe’s exercise of regulatory jurisdiction based on the Tribe’s inherent 

right to exclude trespassers from and manage its own lands.  642 F.3d at 814.  Finding 

CRIT had regulatory authority over these lands and affirming the “general rule that a 

tribe has plenary authority over tribal land until or unless that land is converted to 

non-Indian land,” this Court also concluded that the Tribe had adjudicatory authority.  

Id. at 816.  The Court reasoned that any other conclusion would “impermissibly 

interfere with the tribe’s inherent sovereignty, contradict longstanding principles the 

Supreme Court has repeatedly recognized, and conflict with Congress’s interest in 

promoting tribal self-government.”  Id.  That same reasoning applies here.  CRIT has 
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plain authority to exclude individuals, including Mr. French, from tribal trust lands.  

Water Wheel, 642 F.3d at 814–16. 

Mr. French’s principal argument is that Water Wheel should not apply because 

of a purported dispute as to the Reservation boundary.  Appellant’s Opening Brief 

(Docket No. 4-1) (“Opening Br.”) at 3–4.  But as the district court properly held, Mr. 

French is estopped from making that argument because a tenant in peaceful 

possession is estopped from questioning the title of his landlord in an eviction action.  

ER 1:12 (citing, among other cases, Richardson v. Van Dolah, 429 F.2d 912, 917 (9th 

Cir. 1970); Hancock Oil Co. of Calif. v. Ind. Distrib. Co., 150 P.2d 463, 468 (Cal. 1944)).  

This precedent is consistent with CRIT’s own property code, which precludes a CRIT 

tenant from denying or challenging CRIT’s ownership of a leased property in an 

eviction proceeding.  CRIT Property Code, art. I, § 1-311(i) (SER 1:506).   

Additionally, in situations similar to these, courts have found estoppel to arise 

both by contract and by conduct.  See Weeks v. Goltra, 7 F.2d 838, 839, 844 (8th Cir. 

1925) (having contracted with the government to use a fleet of towboats and barges in 

a lease that unambiguously identified the lessor United States as the owner of the 

boats, plaintiff was estopped from contending otherwise); United States v. McIntosh, 2 F. 

Supp. 244, 249, 254 (E.D. Va. 1932) (recognizing estoppel where landowners 

acquiesced to the government’s ownership of lands by accepting compensation or by 

failing to sue within the statute of limitations period); cf. In re Apple & AT & TM 

Antitrust Litig., 826 F. Supp. 2d 1168, 1177–78 (N.D. Cal. 2011) (finding plaintiffs 
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equitably estopped from refusing to arbitrate claims against manufacturer where 

claims arose from service contracts that provided for arbitration in the event of a 

dispute).  Here, Mr. French accepted assignment of a permit from Interior on behalf 

of CRIT (estoppel by contract) and paid rent under that permit for more than ten 

years (estoppel by conduct).   

 In district-court proceedings, Mr. French argued against estoppel based on 

claims of improper title, mistake, and illegality, suggesting that the United States had 

affirmatively engaged in misconduct in determining the boundary and approving the 

lease and assignment to Mr. French on behalf of CRIT in contravention of the 1964 

Act.  ER 1:15.  As an initial matter, the facts set forth in a contract are “conclusively 

presumed to be true as between the parties,” and parties are estopped from 

contradicting these facts.  See Sanders Constr. Co. v. San Joaquin First Fed. Sav. & Loan 

Ass’n, 136 Cal. App. 3d 387, 395 (Cal. Ct. App. 5th Dist. 1982) (citing Cal. Evid. Code 

§ 622).  Here, Mr. French assumed an assignment of a permit which describes the 

parcel as being “within the Colorado River Indian Reservation.”  SER 1:520–21; SER 

1:534–35. 

Additionally, Mr. French can point to no affirmative misconduct by the United 

States that would weigh against applying estoppel.  The 1964 Act expressly provided 

that the Secretary’s leasing authority would extend to the western boundary area 

“when and if determined to be within the reservation,” Pub. L. 88-302, § 5, 78 Stat. 

188, 189 (1964) (SER 2:612).  A legislative history of the 1964 Act made clear that 



14 
 

Congress did not intend to legislate further on the matter.  H.R. Rep. No. 88-1304, at 

2 (1964) (“A portion of the reservation in California was omitted . . . because there is 

a question as to where the boundary is located.  Under the bill the leasing authorities 

will become effective with respect to this area when the exact boundary has been 

determined.  This will eliminate the necessity for further legislation at a later date.”) 

(attached hereto as “Exhibit 1”).  Once the Secretary made a determination as to the 

boundary, which was confirmed by the successor Secretary a year later, the BIA 

amended its leasing regulations to include “those lands which the Secretary of the 

Interior has determined, pursuant to the [1964] Act . . . , to be within the Colorado 

Indian Reservation.”  SER 1:554–55.  There is no evidence in the record of 

misconduct by the United States in approving assignment of the Permit to Mr. 

French.  ER 1:15.  

Finally, as the district court recognized, other equitable factors weigh in favor 

of applying estoppel against Mr. French.  Both the Tribe’s trial and appellate courts 

thoroughly considered Mr. French’s argument that they lacked jurisdiction in the 

eviction action.  ER 1:11–12.  Courts must show “some deference to a tribal court’s 

determination of its own jurisdiction.”  FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 

1313 (9th Cir. 1990).  Tribal courts play a “vital role in tribal self-government,” and 

“[t]he federal policy of promoting tribal self-government encompasses the 

development of the entire tribal court system.”  Iowa Mut. Ins. Co., 480 U.S. at 14, 16–
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17.  Courts should be “mindful” of this federal policy in “consider[ing] questions of 

tribal jurisdiction.”  Water Wheel, 642 F.3d at 808. 

Mr. French also unsuccessfully attempts to distinguish Water Wheel based on 

the Supreme Court’s decisions in Montana v. United States, 450 U.S. 544 (1981), and 

Nevada v. Hicks, 533 U.S. 353 (2001).  Opening Br. at 13–16.  Montana established a 

presumption against tribal jurisdiction over nonmembers on non-Indian fee lands 

within reservations unless (1) the nonmember entered into a consensual relationship 

with the tribe through commercial dealing, contracts, or other arrangements (“the first 

Montana exception”); or (2) the nonmember’s conduct “threatens or has some direct 

effect on the political integrity, the economic security, or the health or welfare of the 

tribe” (“the second Montana exception”).  450 U.S. at 565–66. 

The Montana test does not apply here because the activity occurred on tribal 

trust lands, rather than on non-Indian fee lands.  But even if that test did apply, the 

Tribe properly exercised jurisdiction at a minimum under the first Montana exception 

because Mr. French entered into “commercial dealing, contracts, leases or other 

arrangements” with the Tribe.  450 U.S. at 565.  Mr. French’s relationship with the 

Tribe, beginning with his assumption of the Permit establishing Interior acting on 

behalf of CRIT as the “Permitter” and continuing through his repeated payments 

under that Permit, readily established a basis for jurisdiction under Montana’s first 

exception.  See Water Wheel, 642 F.3d at 816–19 (finding Montana test inapplicable 

where activity occurs on tribal trust lands but explaining why, even if Montana applied, 
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the tribal court would have subject-matter jurisdiction over the eviction of a non-

Indian based on his contractual arrangements with the Tribe). 

Mr. French further attempts to distinguish Water Wheel based on the Supreme 

Court’s subsequent decision in Hicks, 533 U.S. 353.  In Hicks, the Court held that 

where a State has an interest in its officers executing a warrant for an off-reservation 

state-law crime, the tribe’s inherent power of exclusion cannot, by itself, support 

asserting regulatory jurisdiction over the state officers, so the Montana test should 

apply instead.  See id at 359–60; Water Wheel, 642 F.3d at 813 (“[T]he Supreme Court 

has on only one occasion [in Hicks] established an exception to the general rule that 

Montana does not apply to jurisdictional questions arising from the tribe’s authority to 

exclude non-Indians from tribal land.”).  Mr. French urges a Montana analysis here, 

citing a possible competing state interest stemming from California’s obligation to 

negotiate with the Tribe over gaming and its exercise of water rights.  Opening Br. at 

7–8, 14–16.  

But as the Water Wheel court recognized, Hicks arose in an “explicitly narrow” 

context that implicated the ability of state law-enforcement authorities to investigate a 

state-law crime, and the Court “expressly limited its holding to ‘the question of tribal-

court jurisdiction over state officers enforcing state law.’”  Water Wheel, 642 F.3d at 810, 813 

(emphasis added) (citing Hicks, 533 U.S. at 358 n.2; id. at 371).  Here, the Tribe’s 

exercise of its sovereign right to exclude nonmembers from land that has been treated 

for decades as tribal trust land and subject to a BIA-approved lease does not implicate 
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a compelling state interest.  Nor does the State have a competing governmental 

interest in allowing a tenant to remain on the land despite refusing to pay rent for 

more than a decade, as required by the Permit administered by the Tribe.  As such, 

there is no state interest that overrides the Tribe’s inherent right to exclude, and Mr. 

French’s arguments based on Hicks should fail.7   

II. Mr. French’s Challenge to CRIT’s Reservation Boundary Amounts 
to an Impermissible Collateral Attack that Does Not Defeat Tribal 
Jurisdiction. 

 
If this Court declines to affirm the district court’s decision on the grounds of 

estoppel, it should affirm on the alternative ground that Mr. French’s case constitutes 

an impermissible collateral attack on the Reservation boundary and the trust status of 

the land.  There is no dispute that the land that Mr. French leased falls within the 

Reservation boundary determined by the Secretary’s 1969 Order.  ER 1:3–4.  Pursuant 

to the 1964 Act, all unallotted land within the Reservation, including the land that Mr. 

French formerly leased, is held in trust by the United States for CRIT.  Pub. L. No. 

88–302, 78 Stat. 188 (1964) (SER 2:611).  The Secretary’s determination has not been 

withdrawn by the Executive Branch, legislatively overridden by Congress, or 

                                                           
7 Indeed, after Hicks, the Supreme Court in Plains Commerce Bank v. Long Family Land 
& Cattle Co., 554 U.S. 316 (2008), reiterated that tribal sovereignty “centers on the 
land held by the tribe and on tribal members within the reservation,” and that tribes 
lose “plenary jurisdiction” over tribal land when it is “converted into fee simple.”  Id. 
at 327–28.  The Court thus explained that, in addition to their “interests in protecting 
internal relations and self-government,” tribes retain “inherent sovereign authority to 
set conditions on entry” and otherwise “superintend tribal land.” Id. at 336–37. 
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overturned by a federal court, and thus remains valid and legally binding.  See, e.g., 

Redmond v. United States, 507 F.2d 1007, 1011–12 (5th Cir. 1975) (“[T]he agency action 

stands, unless the plaintiff proves it should be set aside.”); see also United States v. Chem. 

Found., 272 U.S. 1, 14–15 (1926) (“[Absent] clear evidence to the contrary, courts 

presume that [agencies] have properly discharged their duties.”).   

Any affirmative challenge to a decision establishing the land’s trust status must 

be brought under the APA.  See Patchak, 132 S. Ct. at 2210.  Mr. French seeks to avoid 

tribal jurisdiction based on a purported dispute as to the Reservation boundary.  

Although he asserts that he is not directly challenging the trust status of the land, his 

claim is closely akin to the one recently rejected by this Court en banc in Big Lagoon 

Rancheria, 789 F.3d 947, 952–54.   

In Big Lagoon Rancheria, the tribe was seeking to operate a gaming facility on an 

11-acre parcel that the Bureau of Indian Affairs had taken into trust for the tribe in 

1994.  Id. at 951.  The tribe sued California, alleging that the State had failed to 

negotiate in good faith to develop a gaming compact, as required by the Indian 

Gaming Regulatory Act (IGRA).  Id. at 951–52.  California argued that the tribe 

lacked standing to compel it to negotiate in good faith under IGRA because the BIA’s 

prior decisions to take the land into trust and to federally recognize the tribe were 

allegedly improper.  Id. at 952.  Although California framed its defense as a standing 

issue, the Court held that its challenges to the BIA’s trust-acquisition and federal-

recognition decisions “amount[ed] to” improper collateral attacks “outside an action 
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brought under the APA.”  Id. at 952–54.  The Court held that California’s claim 

operated as an improper “end-run” around procedural requirements governing 

appeals from administrative proceedings.  Id. at 953–54 (citing United States v. Backlund, 

689 F.3d 986, 1000 (9th Cir. 2012) (parties cannot “use a collateral proceeding to end-

run the procedural requirements governing appeals of administrative decisions”); 

United States v. Lowry, 512 F.3d 1194, 1202–03 (9th Cir. 2008) (criminal defendant who 

“declined to exercise her rights to seek judicial review” of the agency decision within 

the time allowed could not “collaterally attack” that decision in a subsequent criminal 

proceeding)).  Mr. French’s claim is a similar collateral attack on an Interior 

determination and should be rejected. 

Allowing Mr. French to indirectly put into question the land’s trust status also 

should fail because the United States is not a party to this action.  The United States 

has important governmental and property interests in its title to the land it holds in 

trust for a federally recognized tribe, but it cannot protect that interest if it is not a 

party.  See Fed. R. Civ. P. 19(a)(1)(B)(ii) (providing that a person is a required party if 

that person “claims an interest relating to the subject of the action and is so situated 

that disposing of the action in the person’s absence may . . . as a practical matter 

impair or impede the person’s ability to protect the interest.”).  Under Rule 19(a), the 

United States is a required party to any case where its property interests are 

challenged.  See Minnesota, 305 U.S. at 386; United States v. City of Tacoma, 332 F.3d 574, 

578–80 (9th Cir. 2003); Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 1251, 1254 (9th  
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Cir. 1983); Carlson, 510 F.2d at 1339.8 

Although the Court’s decision here cannot bind the United States, see Carlson, 

510 F.2d at 1339, a finding that the CRIT tribal court lacks jurisdiction could “cast a 

cloud of doubt” over the status of the western boundary area.  Big Lagoon, 789 F.3d at 

954 (explaining that allowing California’s collateral attack “would cast a cloud of 

doubt over countless acres of land that have been taken into trust for tribes 

recognized by the federal government”).  This doubt would risk imposing inconsistent 

obligations on the parties, the United States, and others with respect to activities in 

the western boundary area and could raise questions regarding federal, tribal, state, 

and local jurisdiction over the land.  See Fed. R. Civ. P. 19(a)(1)(B)(ii) (requiring 

                                                           
8 The United States is not a required party to every case involving a dispute over 
whether, for jurisdictional purposes, a particular parcel of land is within a reservation. 
See, e.g., Spirit Lake Tribe v. North Dakota, 262 F.3d 732, 747 (8th Cir. 2001).  For 
example, the United States is not indispensable to suits brought by a tribe to protect  
its interest in tribal lands, see Puyallup Indian Tribe, 717 F.2d at 1254, or to suits  
involving Indian-owned fee land, if that suit does not challenge the United States’  
issuance of a patent.  See Nichols v. Rysavy, 809 F.2d 1317, 1333 (8th Cir. 1987).  But  
the United States must be a party to cases that address or might divest the United  
States’ trust title to land.  See Carlson, 510 F.2d at 1339 (United States is a required  
party in case seeking to fix a boundary between lands held in trust by the United  
States and a private party); Minnesota, 305 U.S. at 386–88 (United States is a required  
party in suit by third party seeking to alienate Indian-trust or restricted land).  While  
the United States also is not an indispensable party in all reservation-boundary  
disputes, in some cases, such as this one, the reservation boundary is inextricably  
linked to the trust status of the land, and the United States is a required party.  See  
Turley v. Eddy, 70 F. App’x 934, 936 (9th Cir. 2003) (United States was indispensable to  
case asserting that CRIT’s Reservation did not include lands west of the Colorado  
River).   
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joinder where a party’s absence would “leave an existing party subject to a substantial 

risk of incurring . . . inconsistent obligations because of the interest”).   

Currently, both the Tribe and the United States regard the western boundary 

area as trust lands within the Reservation and under tribal jurisdiction.  CRIT 

exercises governmental authority on these lands, including with respect to the leasing 

program.  If Mr. French prevails and CRIT officials are prohibited from exercising 

jurisdiction in eviction matters in the western boundary area, inconsistent obligations 

could arise because the United States would still view those lands as trust land 

managed by the Tribe.  In addition, federally recognized tribes generally possess the 

right and authority to regulate activities on tribal land independent of state control, see 

Water Wheel, 642 F.3d at 816, and confusion about the extent of trust land could also 

risk inconsistent obligations between the State of California and CRIT.   This risk 

provides another basis to support the United States’ status as a required party to any 

challenge implicating the land’s trust status.9   

                                                           
9 Mr. French relies on the Water Wheel district court decision to argue that the Tribe is 
not an indispensable party here (Opening Br. at 28), but that case suggests the exact 
opposite.  In that case, unlike here, the Water Wheel plaintiffs did not challenge the 
land status of the western boundary area, and thus the district court assumed the land 
at issue was tribal trust land.  Water Wheel Camp Recreational Area, Inc. v. LaRance, No. 
CV-08-0474, 2009 WL 3089216, at *2, *12–13 (D. Ariz. Sept. 23, 2009).  However, 
the district court noted that “[i]f the Court were to address the status of the leased 
land, both CRIT and the United States might well be indispensable parties.”  Id. at *2 
n.3.    
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In sum, while Mr. French does not claim to dispute the boundary himself, his 

challenge to the tribal court’s jurisdiction, as the district court correctly points out, “is 

premised on an assertion that the lot was not on Reservation land.”  ER 1:13.  His 

claim, like California’s in Big Lagoon, thus amounts to an improper collateral attack on 

the land’s trust status outside of the APA, that cannot proceed without the United 

States as a party. 

III. Consistent with Big Lagoon, Any Direct Attack by Mr. French on 
the Reservation-Boundary Determination Would Be Time-Barred.  

 
As discussed supra at Part II, any challenge to Interior’s 1969 determination of 

the boundary, which had the effect of designating the unallotted western boundary 

area lands as trust lands under the 1964 Act, would have to be accomplished through 

an APA suit against the United States.  See Patchak, 132 S. Ct. at 2208 (explaining that 

a challenge to the BIA’s “decision to take land into trust” is “a garden-variety APA 

claim”).  However, the six-year statute of limitations on such an action has long since 

passed.  See 28 U.S.C. § 2401(a).  Two Secretarial Orders, issued in 1969 and 1970, 

determined that the land is within the Reservation, as did the BIA’s 1970 amendments 

to the leasing regulations, which were published in the Federal Register.  SER 1:551–

55.  See Big Lagoon, 789 F.3d at 954 (rejecting California’s arguments because the State 

filed no APA action and because such a challenge would have been time-barred, as 

the BIA’s decisions were more than six years old). 
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 While this Court has, in limited circumstances, permitted review of an agency 

action “within six years of the agency’s application of that decision to the specific 

challenger,” Wind River Mining Corp. v. United States, 946 F.2d 710, 716 (9th Cir. 1991) 

(emphasis added), that line of cases does not help Mr. French here.  He acquired the 

permit (which identified the Secretary acting on behalf of CRIT as the “Permitter” 

and the lot as “within the Reservation”) in 1983 and thus was clearly on notice that 

Interior and the Tribe considered the parcel to be tribal trust land.  ER 1:4.  Mr. 

French then made annual payments under the Permit, the last three of which were 

submitted directly to the Tribe once the Tribe assumed responsibility for aspects of 

the leasing program.  ER 1:4; SER 1:536–37 (tribal invoices and payment records).  

And Mr. French admits that he became aware of the boundary dispute no later than 

1994, when he stopped making full rental payments to the Tribe.  ER 1:5.  The Tribe 

then wrote a series of demand letters, leading to the BIA’s termination of Mr. 

French’s permit in 1996, nearly 20 years ago.  SER 1:537–41.   

Even under a generous reading of Wind River and its progeny, this Court’s 

precedents would still require a party to file a claim within six years of discovering that 

an agency decision negatively impacts it interests, and that deadline too has passed 

because Mr. French understood the “true state of affairs” at the very latest by the time 

his permit was terminated in 1996.  See N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 

738, 743 (9th Cir. 2009) (ruling that the statute of limitations started running when 

plaintiffs became aware that gaming would take place on a trust parcel); Big Lagoon, 
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789 F.3d at 954 n.6 (finding the Wind River exception inapplicable “because California 

understood the ‘true state of affairs’ concerning the BIA’s decision to take the eleven-

acre parcel into trust, at the very latest . . . when it filed amicus briefs in a proceeding 

challenging the BIA’s authority to take the eleven-acre parcel into trust”). 

 

CONCLUSION 

Mr. French, who took assignment of a permit clearly indicating the parcel’s 

status as tribal land and paid rent under that permit for more than a decade, is now 

estopped from relying on a purported dispute as to the status of the land to avoid 

tribal-court jurisdiction.  In any event, such a challenge should also be rejected as an 

improper and time-barred collateral attack, which cannot proceed without the United 

States as a party.  Accordingly, the Court should affirm the exercise of jurisdiction by 

the CRIT tribal courts based on the Tribe’s inherent right to exclude, as set forth in 

Water Wheel. 

Dated:  August 26, 2015  Respectfully submitted, 

     JOHN C. CRUDEN 
     Assistant Attorney General 
      

/s Judy B. Harvey 
     JUDY B. HARVEY 
     United States Department of Justice 
     Environment and Natural Resources Division 
     P.O. Box 7415 
     Washington, D.C.  20044 
     (202) 514-3932 
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