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INTRODUCTION 

In 1983, Appellant Roger French entered into a year-to-year 

permit to occupy a residential lot (“the Property”) described in the 

permit as “within the Colorado River Indian Reservation.” For a decade, 

French paid rent pursuant to the terms of the permit. But after 

formulating a theory that the Property he leased under the permit may 

be outside the boundary of the Reservation, French stopped paying rent. 

The Bureau of Indian Affairs (“BIA”) consequently terminated his 

permit in 1996. Nevertheless, French remained on the Property for an 

additional fifteen years without paying rent and without any claim of 

ownership or other authorization.  

In response to French’s continuing trespass, the Colorado River 

Indian Tribes (“CRIT” or “the Tribes”) filed a complaint for eviction and 

damages in the CRIT Tribal Court in October 2010. In litigation that 

spanned nearly two years, French presented a vigorous defense, 

asserting in part that the Tribal Court lacked jurisdiction over the 

action. The Tribal Court ultimately granted CRIT’s motion for summary 

judgment with respect to the eviction action, issued a writ of restitution, 

and, following a trial, awarded damages, costs, and attorneys’ fees to 
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CRIT. The CRIT Court of Appeals affirmed, but reduced the amount of 

costs and damages awarded.  

Undeterred, French sought review of the Tribal Courts’ decision in 

federal district court. Initially, French claimed the Property was not the 

Tribes’ land, and as a consequence, the Tribal Courts lacked jurisdiction 

to evict him. The district court properly rejected this argument, holding 

that as a tenant of the Tribes who had never claimed to own the 

Property but rather occupied it under a permit expressly stating it was 

tribal land within the Reservation, French was estopped from 

challenging CRIT’s title. 

In this Court, French changes tactics, now claiming that a 1964 

statute removed CRIT’s inherent authority, power of exclusion, and 

tribal sovereignty in an area of the Reservation known as the “western 

boundary area.” Not only does this argument reduce again to a 

prohibited dispute over CRIT’s title, it is pure fiction. To the extent the 

1964 Act is at all relevant, it confirms the trust status of the Property 

and consequently, CRIT’s power to exclude nonmembers.  

Leaving the boundary question alone, as this Court must, this 

case falls squarely within Ninth Circuit case law on the scope of tribal 
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court jurisdiction. In Water Wheel Camp Recreational Area, Inc. v. 

LaRance, this Court reviewed a nearly identical eviction action tried in 

CRIT’s Tribal Courts, ultimately holding that “where the non-Indian 

activity in question occurred on tribal land, . . . the tribe’s status as 

landowner is enough to support [tribal court] jurisdiction . . . .” 642 F.3d 

802, 814 (9th Cir. 2011). The Tribes’ status as landowner here is 

similarly dispositive. As a result, the district court’s decision must be 

affirmed. 

JURISDICTIONAL STATEMENT 

This is an appeal from the final order and judgment of the U.S. 

District Court for the District of Arizona dated February 12, 2015. The 

basis for jurisdiction in the district court was federal question 

jurisdiction pursuant to 28 U.S.C. § 1331. French sought review of the 

decision of the CRIT Tribal Courts to exercise civil jurisdiction over an 

action brought by CRIT to evict him from Tribal property. This Court 

has jurisdiction pursuant to 28 U.S.C. § 1291.  

STATEMENT OF ISSUES PRESENTED 

The issues properly before this Court are: 
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1. Whether the district court correctly held that French was 

estopped from contesting the Property’s location within the 

Reservation or its status as tribal land; and 

2. Whether the district court correctly held that, under Water Wheel, 

the Tribal Courts properly exercised civil jurisdiction over the 

action brought by CRIT to evict French from the tribal property he 

had leased from CRIT after he failed to pay rent.  

STATEMENT OF THE CASE 

I. The United States Creates the Colorado River Indian 
Reservation and Establishes Its Western Boundary Along 
the “West Bank” of the Colorado River. 

Congress created the Colorado River Indian Reservation in 1865 

for the Indians of the Colorado River and its tributaries. Act of March 3, 

1865, 13 Stat. 541, 559 (Appellee’s Supplemental Administrative 

Record, Vol. 2, pp. 620-21 (hereafter “SER vol:p”)). Subsequent 

Executive Orders expanded the Reservation’s boundaries across the 

Colorado River and into California. Exec. Order, Nov. 16, 1874. SER 

1:547; 2:616. In 1876, President Grant clarified the Reservation’s 

boundary again, defining the western portion as extending: 

[From] the top of Monument Peak, in the State of California; 
thence southwesterly in a straight line to the top of 
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Riverside Mountain, California; thence in a direct line 
toward the place of beginning to the west bank of the 
Colorado River; thence down said west bank to a point 
opposite the place of beginning; thence to the place of 
beginning. 

Exec. Order, May 15, 1876 (SER 2:614) (emphases added).  

For the first century of the Reservation’s existence, neither the 

Tribe nor the Department of the Interior had authority to lease lands 

within the Reservation. In 1964, as part of a wave of federal action 

designed to promote tribal self-governance and economic security, 

Congress adopted legislation authorizing the Secretary of the Interior 

(“Secretary”) to lease portions of CRIT’s lands for the benefit of the 

Tribes. Act of April 30, 1964 (“1964 Act”), Pub. L. No. 88-302, 78 Stat. 

188 (1964) (fixing the beneficial ownership of the Colorado River Indian 

Reservation located in the States of Arizona and California) (SER 2:611-

12). Congress limited the Secretary’s leasing authority in a portion of 

the Reservation, however, providing that:  

the authorization herein granted to the Secretary of the 
Interior shall not extend to any lands lying west of the 
present course of the Colorado River and south of section 25 
of township 2 south, range 23 east, San Bernardino base and 
meridian in California  
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unless and until those lands are “determined to be within the 

reservation.” Id. at 612. 

In 1969, the Solicitor of the Department of the Interior (“Solicitor”) 

issued an Opinion on the status of some of these lands (including the 

Property), concluding that they were, in fact, within the boundaries of 

the Reservation. SER 1:547-50. After reviewing the language of the 

1876 Executive Order, the Opinion concludes that the boundary (i.e., 

the “west bank”) was intended to be the ordinary high water mark of 

the Colorado River as it flowed in 1876. SER 1:550. An 1879 survey 

prepared by William F. Benson showed the “meanders” of the west bank 

of the Colorado River as it flowed at the time. SER 1:549-50. While 

these “meander” lines were only approximations of the ordinary high 

water mark, the Solicitor concluded that they provided “adequate 

evidence of the proper location of the reservation boundary.” SER 1:549. 

Crucially, the Solicitor noted that “when the United States has not 

conveyed its title to the abutting lands, [as in this case], it may survey 

and resurvey what it owns and establish and reestablish boundaries.” 

Id.  
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The Secretary agreed with the Solicitor’s Opinion. SER 1:551-52. 

In no uncertain terms, the Secretary “determined that the proper 

location of the reservation boundary” in this area is the “Benson Line,” 

i.e., the meander line of the river as it flowed around the time of the 

1876 Executive Order. Id. The portion of the Reservation between this 

boundary and the present-day course of the River is known as the 

“western boundary area.”1  

In 1970, a new Secretary acting under a new President confirmed 

that the 1969 Secretarial Order constituted a “final, official and 

unqualified” order that the Benson Line is the Reservation’s western 

boundary in this area. SER 1:553. Five months later, the BIA amended 

its regulations to authorize the Secretary to approve leases in the 

western boundary area and published this amendment in the Federal 

Register. SER 1:554-55 (Certain California Lands Determined To Be 

Within Colorado River Indian Reservation, 35 Fed. Reg. 18051 (Nov. 25, 

1970)).  

                                           
1 French refers to this area as the “disputed” area. Appellant’s Opening 
Brief (Doc. No. 4-1) (“Opening Br.”) at 1. 
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While it was amending these leasing regulations, the United 

States was also prosecuting a series of quiet title and ejectment actions 

in the western boundary area, recovering possession of these lands and 

damages on behalf of CRIT. SER 1:429-56, 556-58. One of these actions 

involved the land at issue here, which, together with other adjacent 

lands, had been occupied by L. John and Margaret Rymer since 1958. 

SER 1:454. In 1967, the United States filed suit against the Rymers 

seeking to remove them from the property and recover damages on the 

grounds that they were illegally occupying land held by the United 

States in trust for CRIT. Id. The court granted summary judgment in 

favor of the United States and later awarded damages. SER 1:456, 556-

58 (judgments in United States v. Rymer et al., No. 67-1725-HW (C.D. 

Cal. Dec, 2, 1975)).  

II. French Leases Land in the Western Boundary Area from 
CRIT. 

After removing the Rymers from the Tribe’s land, the United 

States and CRIT divided it into individual lots and leased one to 

French’s predecessors-in-interest, Donald and Shirley Neatrour. SER 

1:321 n.1. The Neatrours’ permit, identified as Permit Number WB-
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129(R) (“Permit”),2 was “year-to-year,” i.e., it granted the occupants 

permission to use the Property for one year only, but was automatically 

renewed at the end of every year unless one of the parties provided a 

non-renewal notice. SER 1:521. The Permit was issued in accordance 

with the 1964 Act and 25 C.F.R. Part 131 and described the Property as 

one lot(s) as delineated on the attached exhibit, each 
covering 79.5 feet of river frontage, with a depth of 233 Avg., 
feet, comprising an area of 0.43 acre(s) more or less, within 
Section 24, Township 4 So., Range 23 E, San Bernardino 
Base and Meridian, identified as being within Rymer 
Subdivision, Western Boundary area, within the Colorado 
River Indian Reservation, Riverside County, California . . . . 

SER 1:520-21 (emphasis added). The Permit was approved by the BIA 

on November 23, 1979. SER 1:532. 

The Permit contains multiple references to the Property’s location 

within the Reservation as well as its trust status. It designates CRIT as 

the “Permitter,” describes the Property as “within the Colorado River 

Indian Reservation,” and requires the permittees to obtain CRIT’s 

permission before changing their use of the Property or allowing others 

to use the Permit. SER 1:520-21. Rental fees were to be submitted to 

                                           
2 The federal leasing regulations, now codified at 25 C.F.R. Part 162 
rather than Part 131, clarify that a “Permit” has the same meaning as a 
lease. 25 C.F.R. § 162.101. 
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BIA for the “use and benefit” of CRIT. SER 1:521-22. Further, the 

Permit specified that “all of the Permittee’s obligations under this 

permit . . . are to the United States as well as to the Permitter.” SER 

1:530. 

In 1983, the Neatrours assigned their interest in the Permit to 

French. SER 1:534-35; Appellant’s Excerpts of Record (Docket No. 4-2), 

Vol. 2, p. 112 (hereafter “ER vol:p”). By accepting the assignment, 

French agreed to fulfill all obligations, conditions, and stipulations 

contained in the Permit. SER 1:531 (terms of Permit binding on 

assigns). Among other things, French agreed to pay rent to BIA on 

January 1 of each year, at the rental rate of $5.45 per river front foot, 

“or as may be adjusted from time to time.” SER 1:521-22. French 

further agreed that if BIA determined that French had forfeited the 

Permit by failing to pay rent, 

[French] shall have no further rights or interests hereunder 
or in or to the permitted premises or any part thereof, and 
[CRIT] may re-enter and take possession of the permitted 
premises and all buildings and improvements thereon, and 
may cast . . . Permittee and all persons claiming under the 
permit from the premises.  
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SER 1:529. The certificate of assignment executed by French similarly 

identified the Property as being “Tribal Land” located “within Rymer 

Subdivision, Colorado River Indian Reservation.” SER 1:534-35. 

III. French Fails to Pay Rent and BIA Terminates the Permit; 
French Refuses to Leave. 

Between 1983 and 1993, French paid rent pursuant to the terms 

of the Permit. SER 1:518; ER 2:114. During that time, French’s rent 

periodically increased in accordance with the Permit’s terms. SER 

1:518; ER 2:114. In 1993, French paid $3,577.50 in annual rent, or $45 

per river-front foot, directly to CRIT. SER 1:518, 536-37; ER 2:114. In 

1994, however, French paid only $2,000 for the year, significantly less 

than the $3,577.50 he owed. SER 1:518, 536-37; ER 2:114. As a result, 

in August 1994, CRIT sent French a letter notifying him that he was in 

violation of the terms and conditions of the Permit because he had 

failed to pay the full amount of rent owed for 1994. SER 1:538-39; ER 

2:114-15. French received the letter, but refused to pay. SER 1:519. In 

1995, French paid only $500 in rent. SER 1:518, 536; ER 2:115. 

In August 1996, BIA sent French a letter notifying him that he 

had forfeited his Permit by failing to pay rent and that his Permit was 
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thus terminated. SER 1:540-41. BIA gave French until September 12, 

1996, to restore the premises to CRIT. Id. 

Despite this notice, French did not vacate the Property or restore 

the Property to CRIT. SER 1:519. Instead, he chose to remain on the 

Property without permission and without paying rent. Id. 

In August 2010, in apparent recognition that he was not entitled 

to remain on the Tribes’ land for free forever, French sent the Secretary 

of the Interior a check for $3,577.50. SER 1:511, 599. BIA rejected the 

payment, however, noting that French’s Permit had been terminated 

and that BIA had no record of any new permit authorizing French to 

occupy the Property. SER 1:511; ER 2:116-17. BIA further stated that 

“[i]f you [French] continue to occupy the lands described in Permit 

Number W-129(R) without permission from [CRIT], you do so in 

trespass.” SER 1:511.  

On October 4, 2010, CRIT sent French a Notice to Quit by certified 

mail, demanding that French leave the Property by October 18, 2010. 

SER 1:491-510. CRIT also posted the final Notice to Quit in a 

conspicuous place on the Property, in accordance with the Tribal Code 
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notice provisions. SER 1:543-45, 599. Once again, French ignored these 

notices and demands and remained on the Property. SER 1:491. 

IV. The CRIT Tribal Court Orders French to Vacate the 
Property. 

Faced with French’s continued refusal to vacate the Property, 

CRIT filed an action for eviction and damages in the CRIT Tribal Court. 

SER 2:601-09. Pursuant to the Tribes’ Property Code, an individual 

may be evicted if he is occupying property “without permission or 

agreement, following any reasonable demand by a person in authority 

over the premises to leave, including where a lease has expired . . . .” 

CRIT Property Code § 1-301(a) (SER 1:500).  

CRIT filed a motion for summary judgment in January 2011. SER 

1:560-96. Multiple rounds of briefing followed, including supplemental 

briefing on the location of the boundary and the Ninth Circuit’s Water 

Wheel decision, 642 F.3d 802, which was issued after briefing on 

summary judgment was complete. ER 2:119.  

Ultimately, the Tribal Court granted CRIT’s motion for summary 

judgment on its eviction claim. SER 1:408. The Tribal Court found that 

it had jurisdiction because French entered into a “consensual 

relationship” with CRIT “by accepting assignment of the Permit to 
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occupy the Property.” SER 1:413; Montana v. United States, 450 U.S. 

544, 565 (1981). In addition, the Tribal Court held French was estopped 

from contesting the validity of the Permit or the location of the Property 

within the Reservation, based on the language of the Permit and 

French’s longstanding use of the Property under it. SER 1:416, 419. As 

a result, the Tribal Court issued a writ of restitution. SER 1:404-06.3 On 

October 2, 2011, French finally vacated the Property. SER 1:318; ER 

2:121-22. 

V. The CRIT Court of Appeals Affirms the Tribal Court’s 
Order. 

French appealed to the CRIT Court of Appeals, asserting that the 

Tribal Court (1) lacked jurisdiction to hear the case because the 

Property was not within the Reservation and (2) had violated his due 

process rights. SER 1:387-94, 396-98. After considering the parties’ 

briefs and oral argument, the Court of Appeals affirmed the Tribal 

                                           
3 The Tribal Court also held a trial on damages, at which French was 
allowed to testify as to his own opinion on the reasonable rental value. 
SER 1:343-85. Following that trial, the court awarded $105,634.08 as 
damages, $7,936.43 as costs, and $185,941.50 as attorneys’ fees to 
CRIT. SER 1:318-19. 
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Court’s grant of summary judgment and the resulting issuance and 

execution of the writ of restitution. SER 1:314-41.  

In its thorough, 28-page opinion, the Court of Appeals held that 

French was estopped by “the express terms of the Permit and by his 

conduct” from challenging the Tribe’s beneficial ownership of the 

Property and its location within the Reservation. SER 1:322. The Court 

of Appeals then affirmed the Tribal Court’s determination of its 

jurisdiction on two independent grounds: the Tribes’ inherent power to 

exclude non-members and French’s consensual relationship with CRIT. 

SER 1:322-25. The Court of Appeals also addressed French’s due 

process claims, noting that French “was unable to explain either in his 

brief or at oral argument, when specifically pressed on the question by 

the Court, precisely how the Tribal Court denied him due process of law 

or exactly what his claim of such denial involved.” SER 1:327. Finally, 

the Court of Appeals overturned the Tribal Court’s award of costs 

(finding that CRIT’s code did not permit such an award) and reduced 

the award of damages (finding that the federal six-year statute of 

limitations should preclude an award of damages for French’s 

occupation prior to 2004). SER 1:330-37.  
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VI. French Challenges the Tribal Courts’ Jurisdiction in 
Federal District Court.  

French filed this action in Arizona district court on October 22, 

2013, naming as defendants four Tribal Court Judges (Karla Starr, 

Robert N. Clinton, Robert Moeller4 and Lawrence C. King) and two 

Tribal Council Members (Dennis Patch and Herman “TJ” Laffoon). SER 

2:671-86. After considering the parties’ briefs and the brief of the 

United States as Amicus Curiae in support of defendants, the district 

court affirmed the Tribal Courts’ determination of jurisdiction. ER 1:2-

19. 

In particular, the district court held that the question of tribal 

court jurisdiction depended on whether the Property was located within 

the Reservation; if the Property is within the Reservation, the Ninth 

Circuit’s opinion in Water Wheel dictates that the Tribal Courts 

properly exercised jurisdiction. ER 1:10-11 n.3. The district court 

determined that French’s  

challenge to the Tribal Court’s jurisdiction is premised on an 
assertion that the lot was not on Reservation land. . . . 
Because that assertion is contrary to what Plaintiff explicitly 

                                           
4 Judge Moeller passed away during the course of the federal litigation 
and was replaced by Judge Christine Williams. 
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agreed to when he entered into the Permit, this Court may 
apply the doctrine of estoppel to preclude Plaintiff’s 
opposition to the Tribal Court’s jurisdiction. 

ER 1:13. Specifically, the district court found French is estopped by both 

contract (per the terms of the Permit) and by conduct (by occupying the 

Property and paying rent under the Permit) from challenging whether 

the land is within the Reservation boundary. As a result, under Water 

Wheel, the Tribal Court had jurisdiction over the matter. ER 1:14.  

In addition, the district court denied the State of California’s 

Motion for Leave to File Brief as Amicus Curiae in support of French. 

ER 18. Because the proposed brief focused exclusively on the location of 

the boundary, which French was estopped from contesting, “and not the 

grounds on which the Court [] decided th[e] matter,” the Court held the 

Motion was moot. Id. The State did not seek review of this decision. 

On March 12, 2015, French appealed the district court’s orders. 

SER 1:311.  

SUMMARY OF THE ARGUMENT 

The primary question before this Court is whether, as a matter of 

law, the Tribal Courts properly exercised jurisdiction over French, a 

non-member occupying Tribal land within the Colorado River Indian 
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Reservation. This question must be answered in the affirmative as this 

case falls squarely within Water Wheel, 642 F.3d 802, a Ninth Circuit 

case setting forth the appropriate scope of tribal court jurisdiction.  

The Tribes’ status as landowner here is dispositive. As the district 

court held, French is estopped from disputing CRIT’s title to the 

Property because he leased it from CRIT under a Permit stating that it 

was tribal land within the Reservation. Moreover, the boundary of the 

Reservation was clearly established by the Secretary of the Interior 

more than forty years ago. As the district court noted, any attempt to 

challenge that determination now would face numerous insurmountable 

obstacles, including the statute of limitations and the inability to name 

indispensable parties.   

In the alternative, it is clear from the record that the Tribal 

Courts had jurisdiction under Montana, 450 U.S. 544, which 

acknowledged that tribes retain inherent sovereign authority to 

regulate non-member activity—even on non-Indian fee land—when that 

non-member has entered a consensual relationship with a tribe. Leases 

are expressly listed in Montana as one type of “consensual 

  Case: 15-15470, 08/19/2015, ID: 9652803, DktEntry: 10-1, Page 27 of 66



 

19 
 

relationship.” Thus, for this reason as well, the Tribal Courts properly 

exercised jurisdiction over French.  

Finally, French’s arguments related to due process and the 

underlying eviction action, as well as a new personal jurisdiction claim, 

lack merit. French’s due process arguments remain, at best, conclusory. 

The remaining arguments were not raised to the district court and 

consequently French has waived them here. 

ARGUMENT 

I. Standard of Review. 

This Court reviews a district court’s grant of summary judgment 

de novo. N.W. Ecosystem Alliance v. U.S. Fish & Wildlife Serv., 475 F.3d 

1136, 1140 (9th Cir. 2007).  

A decision regarding tribal court jurisdiction is reviewed de novo, 

and factual findings are reviewed for clear error. Smith v. Salish 

Kootenai Coll., 434 F.3d 1127, 1130 (9th Cir. 2006); FMC v. Shoshone-

Bannock Tribes, 905 F.2d 1311, 1313-14 (9th Cir. 1990). This rule 

reflects the quasi-appellate role of federal courts in tribal jurisdiction 

cases, not as a fact-finder, but as a reviewer of questions of purely 

federal law. FMC, 905 F.2d at 1313-14; Water Wheel, 642 F.3d at 817 
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n.9 (rejecting consideration of evidence not submitted to the tribal 

court). Because tribal courts are competent law-applying bodies, the 

tribal court’s determination of its own jurisdiction is entitled to “some 

deference.” FMC, 905 F.2d at 1313 (citing Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, 65-66 (1978)). When considering questions of 

tribal jurisdiction, courts are mindful of “the federal policy of deference 

to tribal courts” and that “[t]he federal policy of promoting tribal self-

government encompasses the development of the entire tribal court 

system, including appellate courts.” Iowa Mut. Ins. Co. v. LaPlante, 480 

U.S. 9, 16-17 (1987); see also United States v. Wheeler, 435 U.S. 313, 332 

(1978) (recognizing that “tribal courts are important mechanisms for 

protecting significant tribal interests”), superseded on other grounds as 

stated in United States v. Lara, 541 U.S. 193, 207 (2004). 

II. The District Court Correctly Held that CRIT’s Tribal 
Courts Had Jurisdiction under Water Wheel, a Ninth 
Circuit Decision that Is Directly on Point.  

The district court held that CRIT’s Tribal Courts had jurisdiction 

over this eviction action under Water Wheel, a Ninth Circuit decision 

involving nearly identical facts and concluding that tribal courts 

generally have jurisdiction to adjudicate eviction actions to remove 
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nonmembers from tribal land. The only distinction French makes 

between his case and the facts in Water Wheel is that French, unlike the 

Water Wheel trespassers, alleged that there was a dispute about 

whether the Property he occupied was tribal land. The district court 

(like the Tribal Courts) held that French is estopped from challenging 

the Tribes’ ownership of the land because he leased the Property from 

CRIT pursuant to a Permit expressly defining the Property as tribal 

land within the Reservation. As a result, French cannot distinguish his 

case from Water Wheel and the result must be the same: an affirmation 

of tribal court jurisdiction.  

A. Water Wheel Affirmed Tribes’ Inherent Sovereign 
Power to Exclude Non-Members from Tribal Lands 
through Tribal Court Eviction Actions.  

The facts of Water Wheel are remarkably similar to the facts here. 

In that case, CRIT sought to evict and recover damages against a non-

Indian, closely held corporation (Water Wheel) and its non-Indian 

owner (Johnson) (together, “Water Wheel”) who continued to occupy and 

use a parcel of the Tribe’s trust land, located within the western 

boundary area of the Reservation, without paying rent after the 
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corporation’s lease expired. Water Wheel, 642 F.3d at 805.5 After CRIT 

brought an eviction action in tribal court, Water Wheel moved to 

dismiss the case, arguing the tribal court did not have jurisdiction 

under Montana, 450 U.S. 544, which limited tribes’ civil jurisdiction 

over nonmember activities on non-Indian fee land. Water Wheel, 642 

F.3d at 805-06.  

Applying Montana, the Tribal Courts found that they had 

jurisdiction over the eviction action because the defendants had 

established a consensual relationship with the Tribe. Id. at 806. Under 

Montana, 

Indian tribes retain inherent sovereign power to exercise 
some forms of civil jurisdiction over non-Indians on their 
reservations, even on non-Indian fee lands. A tribe may 
regulate, through taxation, licensing or other means, the 
activities of nonmembers who enter consensual relationships 
with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements. A tribe may also 
retain inherent power to exercise civil authority over the 
conduct of non-Indians on fee lands within its reservation 
when that conduct threatens or has some direct effect on the 
political integrity, the economic security, or the health or 
welfare of the tribe. 

                                           
5 For a more thorough discussion of Water Wheel, see King, Shepard & 
Smith, Bridging the Divide: Water Wheel’s New Tribal Jurisdiction 
Paradigm, 47 Gonz. L. Rev. 723 (2011/12). 
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450 U.S. at 565-66 (internal citations omitted; emphasis added). 

Because Water Wheel had entered into a lease with CRIT, and because 

Water Wheel’s refusal to vacate the property was depriving CRIT of 

significant revenue from its own lands, the Tribal Courts concluded 

they had jurisdiction under Montana. See Water Wheel, 642 F.3d at 816. 

The Ninth Circuit affirmed this exercise of tribal court 

jurisdiction. In its opinion, the Ninth Circuit discussed two lines of 

Supreme Court cases dealing with tribal jurisdiction over non-members. 

While Montana dealt with jurisdiction over non-member activity on 

non-Indian fee land, another line of cases had consistently held that 

tribes possess the inherent sovereign power to exclude non-members 

from tribal lands. Water Wheel, 642 F.3d at 810-14 (citing Duro v. 

Reina, 495 U.S. 676, 696-97 (1990), superseded on other grounds as 

stated in United States v. Lara, 541 U.S. 193, 207 (2004); New Mexico v. 

Mescalero Apache Tribe, 462 U.S. 324, 333 (1983); Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 144-45 (1982)). Synthesizing these two 

lines of cases, the Court held: 

where the non-Indian activity in question occurred on tribal 
land, the activity interfered directly with the tribe’s inherent 
powers to exclude and manage its own lands, and there are 
no competing state interests at play, the tribe’s status as 

  Case: 15-15470, 08/19/2015, ID: 9652803, DktEntry: 10-1, Page 32 of 66



 

24 
 

landowner is enough to support regulatory jurisdiction [over 
the non-member’s activity] without considering Montana. 

Id. at 814. Applying this principle, the Ninth Circuit held that CRIT 

had the power “through its sovereign authority over tribal land,” to 

exclude Water Wheel and Johnson as trespassers who had violated the 

conditions of their entry. Id. at 811. CRIT’s right to exclude included the 

power to regulate them as trespassers, and to evict them through tribal 

court proceedings. Id. at 811-12.  

Finally, the Ninth Circuit held that the CRIT Tribal Courts would 

have had jurisdiction even if Montana had applied, because the 

corporation’s long-term lease with CRIT established a consensual 

relationship and the Tribe’s eviction action bore a “close nexus” to that 

relationship. Id. at 817. Because the corporation had “full knowledge” 

that the leased land was tribal property and that under the lease’s 

terms, CRIT laws and regulations applied, the Tribe “clearly had 

authority to regulate the corporation’s activities under Montana’s first 

exception and—considering that the . . . business venture itself 

constituted a significant economic interest for the tribe—under the 

second exception as well.” Id. The Ninth Circuit also noted that with a 

trespass claim, there is “no legal or logical basis to require a consensual 
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relationship between a trespasser and the offended landowner.” Id. at 

819. The court noted that this was “particularly true when the trespass 

is to tribal land, the offended owner is the tribe, and the trespasser is 

not a tribal member.” Id. 

Thus, as the district court correctly held (ER 18), under Water 

Wheel, CRIT’s Tribal Courts have jurisdiction over eviction actions 

when those actions seek to remove non-members from tribal lands. 

B. French Is Estopped from Challenging the Tribe’s 
Ownership of the Property.  

 The crux of French’s argument appears to be that Water Wheel’s 

central holding is inapplicable to this case, because “the land in 

question has not been determined to be within the boundaries of the 

Reservation.” Opening Br. at 1.6 The district court (like the Tribal 

                                           
6 French’s attempt to parse Water Wheel into twelve steps is illogical 
and unnecessary. Opening Br. at 5-10. As the district court made clear, 
the only possible distinction between this case and Water Wheel is 
French’s claim regarding the “disputed” status of the Property. ER 1:10-
11 n.3. Once the district court addressed this issue—in what French 
terms the “Reservation Land Test” and the “Tribal Land Test” (Opening 
Br. at 6-7)—tribal court jurisdiction follows directly. The remainder of 
French’s new arguments regarding Water Wheel’s applicability are 
addressed in Section II.C, infra.  
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Courts) correctly rejected this argument, however, holding that French 

is estopped from disputing CRIT’s title to the Property. ER 1:14.  

Both French’s actions and the Permit support this holding. French 

occupied the Property pursuant to a permit from CRIT for more than a 

decade. SER 1:520-36, 598. The Permit repeatedly described the 

Property as being “within the Colorado River Indian Reservation.” SER 

1:521, 523, 528. CRIT was expressly designated as the “Permitter.” SER 

1:520. Given this history, the CRIT Court of Appeals held, “French is 

precluded by law and estopped both by the express terms of the Permit 

and by his conduct . . . from contesting the Tribe’s beneficial ownership 

of the Leased Property.” SER 1:322. The district court agreed, finding 

that “estoppel arises both by contract—from the clear terms of the 

Permit that Plaintiff entered into with the Secretary of the Interior 

acting on behalf of CRIT—and by conduct—by Plaintiff maintaining the 

Permit and paying rent to the BIA for ten years.” ER 1:14.  

This holding is supported by more than a century of federal and 

state common law, as well as California and Arizona statutes, all of 

which provide that a tenant is estopped from challenging his landlord’s 

title as a defense to eviction. Quon v. Sanguinetti, 60 Ariz. 301, 303 
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(1943) (“We think it may be stated as the universal law that a tenant 

who enters upon premises under a lease may not question his landlord’s 

title as long as he has not been evicted therefrom.”); see also Williams v. 

Morris, 95 U.S. 444, 455 (1877) (“[W]henever the possession is acquired 

under any species of tenancy, . . . the tenant is estopped from denying 

the title of the landlord.”); Wendt v. Smith, No. EDCV 02-1361-VAP 

(SGL), 2003 WL 21750676, at *5 (C.D. Cal. Jan. 30, 2003) (“a tenant in 

possession is estopped from contesting the landlord’s title in an 

ejectment action”); Richardson v. Van Dolah, 429 F.2d 912, 917 (9th 

Cir. 1970) (same); Greenhut v. Wooden, 129 Cal.App. 3d 64, 68 (1982) 

(same); Cal Evid. Code § 624 (“A tenant is not permitted to deny the 

title of his landlord at the time of the commencement of the relation.”); 

Ariz. Rev. Stat. Ann. § 33-324 (“When a person enters into possession of 

real property under a lease, he may not, while in possession, deny the 

title of his landlord in an action brought upon the lease by the landlord . 

. . .”)7; CRIT Property Code § 1-311(i) (“[T]he issue [in any eviction 

                                           
7 The CRIT Tribal Courts apply federal law and regulations or the laws 
of Arizona or California where “a case or controversy arises which is not 
covered by the traditional customs and usages of the Tribes, or 
ordinances of the Tribal Council.” CRIT Law & Order Code Section 110. 
(footnote continued on next page) 
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action] shall be the right of actual possession and the merits of title 

shall not be inquired into.”). Here, French entered the Property as 

CRIT’s tenant; as a result, he cannot challenge CRIT’s title as a defense 

to his eviction.  

Likewise, under “estoppel by contract,” facts recited in a contract 

are “conclusively presumed to be true” as between the parties to it. Cal. 

Evid. Code § 622; see also Sanders Constr. Co. v. San Joaquin First Fed. 

Sav. & Loan Ass’n, 136 Cal.App.3d 387, 395 (1982) (applying rule to 

prevent party from asserting invalidity of lease); First Fed. Trust Co. v. 

Stockfleth, 98 Cal.App. 21, 26-27 (1929) (explaining that rule prevents 

parties from contradicting the factual recitals in their contracts because 

such contradictions would “necessarily change the contract in essential 

matters”); Weeks v. Goltra, 7 F.2d 838, 839, 844 (8th Cir. 1925) (barring 
                                           
(footnote continued from previous page) 
The Tribal Court consequently cited to California and Arizona law in 
holding that estoppel bars French’s challenge to the Property’s status. 
SER 1:416, 419. As a tribal court’s determination of its own jurisdiction 
is entitled to “some deference” (FMC, 905 F.2d at 1313), this Court may 
also look to Arizona and California law as persuasive authority. See F. 
Cohen, Handbook of Federal Indian Law § 4.05[1], 269 (2012 ed.) (tribal 
courts may “borrow from the law of other tribes, states, and the federal 
government”); Plains Commerce Bank v. Long Family Land & Cattle 
Co., 554 U.S. 316, 351 n.3 (2008) (Ginsberg, J., dissenting) (recognizing 
practice).  
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lessee of federal boats from challenging title where lease identified 

owner in “plain, direct, and unequivocal” language “incapable of 

misunderstanding”). Again, French’s Permit and assignment repeatedly 

describe the Property as being “within the Colorado River Indian 

Reservation” and “Tribal Land.” SER 1:521, 523, 528, 534. The Tribal 

Courts therefore properly presumed these facts to be true. SER 1:320-

25, 415-18. 

French claims that these principles of estoppel do not apply 

because he is not asserting that the Property is outside of the 

Reservation. Opening Br. at 11. Rather, he claims that the Tribal 

Courts lack jurisdiction because “a boundary dispute exists.” Id. But 

this distinction is entirely semantic. French asked the district court to 

hold that CRIT lacks inherent authority and the power of exclusion over 

nonmembers in the western boundary area. Opening Br. at 11; see also 

id. at 20 (claiming that “there is clearly an absence of tribal ownership 

of the disputed area”). Such a holding would be tantamount to a 

determination that the western boundary area is not tribal trust 

property—a direct challenge to CRIT’s title. Consequently, the district 
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court properly held that French’s “distinction is of no avail in Plaintiff’s 

present challenge to the Tribal Court’s jurisdiction.” ER 1:13.8 

Nor can French avoid these rules of estoppel by couching his 

challenge as a jurisdictional one. In fact, presented with nearly identical 

facts, the Central District of California rejected just such a 

jurisdictional argument in Wendt v. Smith, 2003 WL 21750676. In that 

case, the Chemehuevi Tribe evicted several non-members who had 

previously held leases with the Tribe. Id. at *2. The nonmembers then 

filed an action in federal district court, challenging the tribal court’s 

jurisdiction on the grounds that the Chemehuevi Tribe did not hold title 

to the land. Id. at *4. After restating the general rule that a tenant may 

not contest the landlord’s title in an ejectment action, the court 

reasoned: 

                                           
8 As a result of this holding, the district court’s suggestion that the 
location of the boundary is still “unresolved” is dicta. See, e.g., ER 1:10, 
18 (stating that “the issue of the location of the Reservation’s boundary 
remains unresolved”). Both CRIT and the United States have 
considered the western boundary area as part of the Reservation for at 
least over forty years. To extent the federal government recognized any 
dispute, it was resolved in the Secretary’s 1969 Order. SER 1:551-52. As 
discussed below (see Section II.D, infra), the time to challenge this 
determination has long since passed.  
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In this case, Plaintiffs are not directly attacking the title of 
their landlord; they couch their challenge as one on the 
jurisdiction of the Tribal Court. Plaintiffs contend that a 
defect in the Tribe’s title destroys the Tribal Court’s 
authority to exercise jurisdiction over this land. This is 
precisely the argument that this doctrine bars: a tenant 
“defending a suit for rent by challenging his landlord’s right 
to put him into possession.”  

Id. at *5 (quoting Richardson, 429 F.2d at 917). Here, as in Wendt, 

French cannot perform an end-run around these principles of estoppel 

by couching his challenge as a jurisdictional one. 

French now claims that the district court improperly relied on 

Wendt because the quoted language is from a ruling on the Plaintiff’s 

Motion for a Preliminary Injunction, not the district court’s final 

decision on the merits. Opening Br. at 21-22. But the final decision does 

not overturn the Court’s earlier holding; rather, it relies on a separate 

but related doctrine to hold that the plaintiffs could not avoid a clear 

prohibition on challenging title by couching their challenge as one to 

“the tribal court’s purported jurisdiction.” Wendt v. Smith, 273 F. Supp. 

2d 1078, 1083 (C.D. Cal. 2003). Thus, the merits decision, like the 

ruling on the preliminary injunction, stands for the proposition that 

plaintiffs cannot invoke challenges to tribal court jurisdiction as a 
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means for litigating otherwise non-reviewable claims regarding Indian 

title. 

C. The Property Is Tribal Land Within the Reservation. 

While the Tribal Courts (and the district court) properly concluded 

that French is estopped from challenging the Property’s status as Tribal 

land within the reservation, the CRIT Court of Appeals also confirmed 

the status of the Property. SER 322.9 As described above (see Statement 

of the Case, supra), the United States determined in 1969 that the 

boundary in this portion of the Reservation is the Benson line. SER 

1:551-52. The BIA amended its leasing regulations in 1970 to permit 

the Bureau to lease land in this area for the Tribes’ benefit. SER 1:554-

55. There is no dispute that the Property is east of the Benson line, and 

thus within the Reservation. SER 1:515. French’s predecessors in 

interest, the Rymers, were evicted from the land in 1975 by a district 

                                           
9 The CRIT Court of Appeals discussed this issue most fully in Colorado 
River Indian Tribes v. Blythe Boat Club (No. 11-0002), an eviction 
action with markedly similar facts decided in 2012. Appellee’s Motion 
for Judicial Notice in Support of Answering Brief, at Exhibit A-15 to -
16. Although the Blythe Boat Club decision was not binding on the 
CRIT Court of Appeals, the court “adopt[ed] and reaffirm[ed] by 
reference” that opinion in Colorado River Indian Tribes v. French. SER 
322. 
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court in an action brought by the United States to regain possession for 

CRIT. SER 1:456, 556-58. In fact, the only reason French was originally 

permitted to occupy the Property was because it was on land the BIA 

had determined to be within the Reservation.  

At this stage, French’s principle argument to the contrary is that 

the 1964 Act somehow divested the Tribe of ownership and control over 

the western boundary area and therefore stripped CRIT of jurisdiction 

to evict non-members from it. See Opening Br. at 11. For example, 

French claims that the district court erroneously elected “to treat the 

[Property] as tribal trust land” because the 1964 Act somehow divested 

the Property of that designation. Id. at 13. Similarly, French claims 

that the 1964 Act “abrogat[ed the] Tribe’s ‘absolute and undisturbed use 

and occupation’ effectively strip[ping] Indian title,” bringing this case in 

line with South Dakota v. Bourland, 508 U.S. 679 (1993). Opening Br. 

at 14; see also id. at 15 (asserting that the 1964 Act “clearly prohibits 

any inherent authority to exclude). Finally, French claims that Property 

has been rendered “at most alienated land” because the 1964 Act 

somehow impaired CRIT’s “gatekeeping authority” under Strate v. A-1 

Contractors, 520 U.S. 438 (1997). Opening Br. at 14.  
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The 1964 Act did no such thing. As described above, the 1964 Act 

“fix[ed] the beneficial ownership of real property interest in the 

Colorado River [Indian] Reservation” by declaring that all unallotted 

lands within the Reservation are “tribal property held in trust by the 

United States for the use and benefit of the Colorado River Indian 

Tribes.” SER 2:611. The Act then opened up certain areas of the 

Reservation for leasing. Congress deferred extending this authorization 

to other areas—including where the Property is located—until they 

were “determined to be within the reservation.” SER 2:612. The 

Secretary made this determination in 1969, and reaffirmed it in 1970. 

SER 1:551-52, 553. BIA accordingly adopted new leasing regulations 

five months later (SER 1:554-55), and CRIT and BIA have been leasing 

these lands for CRIT’s benefit ever since.10  

                                           
10 In the district court, French claimed that the Supreme Court rejected 
the 1969 Secretarial determination in Arizona v. California, 460 U.S. 
605, 636 (1983). ER 2:263, 282. But the Supreme Court never 
questioned the validity of the 1969 Secretarial Order, which found that 
the Reservation’s western boundary followed the Benson line. See 
Arizona v. California, 460 U.S. at 636-37. Rather, the Court simply 
noted that it would not reopen its prior water rights decree and increase 
CRIT’s water allotment based on the Secretarial Order because other 
water claimants had not had an opportunity to obtain judicial review of 
its determination. Id. at 636. Moreover, as French did not raised this 
(footnote continued on next page) 
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Indeed, far from stripping CRIT of its jurisdiction over these 

lands, the 1964 Act strengthened it. The Act affirmed the Property’s 

status as tribal trust land, rather than stripping that title or even 

suggesting a different type of ownership. No reasonable reading of the 

1964 Act indicates any congressional intent to remove CRIT’s right to 

“exclude non-Indians, divest[ a] fundamental attribute of sovereignty, 

[or] eliminate[] a power of local self-government” in the western 

boundary area, as French alleges. Opening Br. at 18. At most, it 

extended a prohibition on leasing already in place in the area, a 

prohibition that actually protected tribal lands from abusive practices of 

non-members like French’s refusal to vacate the Property after his lease 

was terminated.  

None of the cases cited by French suggest otherwise. In Bourland, 

South Dakota sought to prevent the Cheyenne Sioux Tribe from 

regulating hunting and fishing on certain lands within their 

reservation. 508 U.S. at 685. Two statutes governed the use of these 

areas. The Flood Control Act, which allowed the federal government to 
                                           
(footnote continued from previous page) 
argument in his opening brief, he has waived it. Smith v. Marsh, 194 
F.3d 1045, 1052 (9th Cir. 1999).  
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construct flood plain management projects on the Missouri River within 

and adjacent to the reservation—including the reservoir at issue in the 

litigation—required that “all such projects shall be open to public use 

generally.” Id. at 689. The Cheyenne River Act, which authorized the 

reservoir project specifically, stated that the Tribe had rights of access, 

hunting, and fishing on the reservoir, “subject, however, to the 

regulations governing the corresponding use by other citizens of the 

United States.” Id. at 684.  

The Supreme Court’s decision denying tribal regulatory 

jurisdiction over hunting and fishing on the reservoir project turned on 

the effect of these two statutes:  

In taking tribal trust lands and other reservation lands for 
the [project], and broadly opening up those lands for public 
use, Congress . . . eliminated the Tribe’s power to exclude 
non-Indians from these lands, and with that the incidental 
regulatory jurisdiction formerly enjoyed by the Tribe. 

Id. at 689.  

The 1964 Act had no such impact on the public’s use of the 

western boundary area. Instead, it affirmed their status as tribal trust 

lands and extended the prohibition on leasing such lands to 

nonmembers. Consequently, Congress did not eliminate CRIT’s power 
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to exclude non-Indians from the area or have any impact on the Tribes’ 

incidental jurisdiction.  

Strate is similarly distinguishable. In that case, the Supreme 

Court considered whether a tribal court had jurisdiction over a 

nonmember for a personal injury case. 520 U.S. at 442. The Court held 

that Montana’s general rule and exceptions applied to the case, as the 

injury arose from a traffic accident on a state right-of-way across the 

reservation. Id. at 454-56. Because the right-of-way was open to the 

public, passing traffic was subject to the State’s control, and the tribe 

“retained no gatekeeping right,” the right-of-way was akin to “alienated, 

non-Indian land.” Id. Nothing in the 1964 Act, however, opens the 

western boundary area to the public or affected CRIT’s “gatekeeping 

right” over the land. Consequently, that Act provides no reason to 

overturn the district court’s determination that the Tribal Courts had 

jurisdiction here, or that Water Wheel, and not Montana, applies. ER 

1:10-11 n.3.  
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D. French’s Boundary Arguments Face Additional 
Obstacles, as Recently Articulated by the Ninth 
Circuit in Big Lagoon Rancheria v. California. 

The district court also found that, even “in the absence of estoppel, 

[French] would have to overcome other obstacles in challenging CRIT’s 

title to the lot” including whether the Secretary’s determination of the 

Reservation’s boundary is subject to collateral attack, whether the 

statute of limitations period has run on a challenge to the location of the 

Reservation’s boundary, and whether the United States and CRIT are 

indispensable parties to such a challenge under Federal Rule of Civil 

Procedure 19. ER 1:18. This conclusion was also correct. 

For example, the authority to determine the accuracy of land 

surveys lies solely with the Secretary of the Interior, and courts 

therefore lack the authority to make such determinations except by 

direct proceeding. Russell v. Maxwell Land-Grant Co., 158 U.S. 253, 256 

(1895); see also Knight v. United Land Ass’n, 142 U.S. 161, 178 (1891). 

As the Solicitor’s Opinion noted, the United States’ determination of a 

boundary between reservation lands and other federal lands is not 

  Case: 15-15470, 08/19/2015, ID: 9652803, DktEntry: 10-1, Page 47 of 66



 

39 
 

“assailable in the courts.”11 SER 1:550 (citing Cragin v. Powell, 128 U.S. 

691 (1888)). As a result, the Secretary’s determination that the Benson 

line is the Reservation’s western boundary for this portion of the 

Reservation is simply not subject to judicial challenge. 

Such a challenge is also time-barred. Actions against the United 

States are subject to a general six-year statute of limitations. 28 U.S.C. 

§ 2401(a) (“…[E]very civil action commenced against the United States 

shall be barred unless the complaint is filed within six years after the 

right of action first accrues.”). The Secretary determined that the 

Property (and the entire western boundary area) was within the 

Reservation in 1969. SER 1:551-52. In 1970, the Secretarial Order was 

confirmed by a new Secretary acting under a new President, who also 

found that the Order constituted a “final, official, and unqualified 

declaration” as to the western boundary. SER 1:553. Also in 1970, the 

BIA amended its leasing regulations for this area of the Reservation. 

SER 1:554-55. Thus, the latest of the events that gave the BIA the 

                                           
11 While there may be a cognizable challenge to a federal land survey 
where a private party claims to hold title to land affected by the 
boundary determination (See Cragin, 128 U.S. 691), French has made 
no such claim here (SER 1:320). 
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authority to lease the Property occurred over forty years ago, far in 

excess of the six-year limitations period.  

The Ninth Circuit, acting en banc, recently rejected a similar 

attempt by the State of California to collaterally attack the federal 

government’s decision to take land into trust. Big Lagoon Rancheria v. 

California, 789 F.3d 947, 952-54 (9th Cir. 2015). In that case, the tribe 

alleged that California violated the Indian Gaming Regulatory Act 

(“IGRA”) by failing to negotiate in good faith. Id. at 952. In response, 

the State argued that the tribe lacked standing to bring its IGRA 

challenge, because the BIA improperly took the land at issue into trust. 

The Ninth Circuit rejected the standing argument, finding it a 

prohibited collateral attack on the authority of the BIA’s entrustment 

decision. The Court classified it as “a garden-variety [Administrative 

Procedure Act (“APA”)] claim” because such claim asserts merely that 

the Secretary’s decision to take land into trust violates a federal statute. 

Id. at 953 (quoting Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S.Ct. 2199, 2208 (2012)). Thus, the proper 

vehicle to make such a challenge, according to the Court, was an action 

under the APA filed within the six-year statute of limitations. Big 
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Lagoon, 789 F.3d at 953-54. Because the State had not filed such a 

challenge before the statute expired, it could not attempt to upend BIA’s 

decision later by a collateral challenge. Id. at 954 (expressing concern 

that allowing a late challenge “would cast a cloud of doubt over 

countless acres of land that have been taken into trust for tribes 

recognized by the federal government”).12 

Finally, as the district court noted, a direct challenge to CRIT’s 

title to the Property would likely be barred by Federal Rule of Civil 

Procedure 19 (“Rule 19”). ER 18. Rule 19(a) requires joinder of a person 

where disposing of the action in that person’s absence would not afford 

complete relief to the existing parties; would impair or impede the 

person’s protected interest; or would subject an existing party to 

substantial risk of inconsistent obligations. Rule 19(b) similarly 

requires dismissal of an action if a necessary party cannot be joined, 
                                           
12 Although not specifically listed by the district court as an obstacle to 
French’s claim, there also remain serious questions as to French’s 
Article III standing to challenge the 1969 Secretarial Order because he 
actually benefited from it: Without that Order, the Secretary would not 
have been able to approve CRIT’s permit with the Neatrours, and 
French never would have been able to lease the property in the first 
place. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) 
(holding that Article III standing requires plaintiff to have suffered an 
“injury in fact”).  
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and if that party’s absence would result in prejudice to the existing 

parties or to the person. 

A suit challenging the location of the Reservation boundary or 

CRIT’s beneficial title to the Property would directly implicate the 

rights of both CRIT and the United States. See Pit River Home & 

Agricultural Cooperative Ass’n v. Babbitt, 30 F.3d 1088, 1099, 1103 (9th 

Cir. 1994); Minnesota v. United States, 305 U.S. 382, 386 (1939). 

Because neither can be joined in such a suit, Rule 19 would require 

dismissal. See Shermoen v. United States, 982 F.2d 1312, 1318-19 (9th 

Cir. 1992) (holding joinder of tribes not feasible due to sovereign 

immunity); Water Wheel v. LaRance, No. CV-09-0474-PHX-DGC, 2009 

WL 3089216, at *2 n.3 (D. Ariz. Sept. 23, 2009) (noting that, under Rule 

19, dismissal would be required if the plaintiffs disputed the reservation 

status of the land in the absence of the United States and CRIT), aff’d 

in part, vacated in part, rev’d in part, 642 F.3d 802; Dawavendewa v. 

Salt River Project Agr. Imp. & Power Dist., 276 F.3d 1150, 1160–62 (9th 

Cir. 2002) (holding that tribe’s sovereign immunity bars joinder, and 

noting “[i]f the necessary party enjoys sovereign immunity from suit, 

some courts have noted that there may be very little need for balancing 

  Case: 15-15470, 08/19/2015, ID: 9652803, DktEntry: 10-1, Page 51 of 66



 

43 
 

Rule 19(b) factors because immunity itself may be viewed as ‘one of 

those interests “compelling by themselves,”‘ which requires dismissing 

the suit”) (citation omitted); United States v. Lee, 106 U.S. 196, 205-07 

(1882) (discussing the federal government’s immunity from unconsented 

suit).13  

E. There Is No Competing State Interest Here, and Thus 
a Montana Analysis Is Not Required.  

French also argues that California has a competing state interest 

in this litigation sufficient to overrule the Tribes’ power of exclusion and 

require a Montana analysis. Opening Br. at 16; see also Water Wheel, 

642 F.3d at 804 (“where there are no sufficient competing state 

interests at play, Nevada v. Hicks, 533 U.S. 353, 359-60 (2001), the 

tribe has regulatory jurisdiction through its inherent authority to 

exclude, independent from the power recognized in Montana, 450 U.S. 

544). But California’s alleged interests—proffered in an amicus brief 

rejected by the district court and not raised again here—are far afield 

                                           
13 If Rule 19(b) is implicated, the significant sovereign interests of both 
the United States and CRIT would be severely prejudiced in their 
absence, requiring rejection of this claim. Rule 19(b)(1); Dawavendewa, 
276 F.3d at 1162 (“The prejudice to the Nation stems from the same 
impairment of legal interests that makes the Nation a necessary party 
under Rule 19(a)(2)(i).”).  
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from the “competing state interest” set forth in Hicks and recognized in 

Water Wheel. 

In Hicks, the Supreme Court held that a tribal court did not have 

jurisdiction to adjudicate claims related to a state game warden’s 

alleged tortious conduct in executing a search warrant on trust land 

within the reservation. 533 U.S. at 364-65. The Supreme Court 

explicitly limited its holding, however, “to the question of tribal-court 

jurisdiction over state officers enforcing state law.” Id. at 358 n.2 

(emphasis added). This Court in Water Wheel affirmed its limited 

applicability, stating that Hicks is “best understood as the narrow 

decision it explicitly claims to be . . . limited [] to ‘the question of tribal-

court jurisdiction over state officers enforcing state law . . . .’” 642 F.3d 

at 813. The CRIT Tribal Courts have not attempted to exercise 

jurisdiction over California state officials (indeed, the state was not 

involved in the tribal court proceedings). Consequently, Hicks does not 

apply to this case.  

III. Alternately, French’s Consensual Relationship with the 
Tribe Is Sufficient to Confer Jurisdiction under Montana. 

It appears that French’s ultimate goal is to convince this Court 

that it should apply Montana, rather than Water Wheel, to determine 
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whether the Tribal Court had jurisdiction over his eviction action. 

Opening Br. at 12-13 (asserting error in the district court’s “cavalier 

dismissal of a Montana analysis”); 14 (“consideration of federal Indian 

law pertaining to alienated lands in accordance with Montana is 

required”); 16 (“where a state has a competing interest . . . Montana [] 

applies”). Yet French fails to explain how the outcome would be 

different under Montana, instead leaving this Court to dig through the 

arguments raised to the district court. Id. at 20. As a result, French has 

waived this argument. Greenwood v. Federal Aviation Admin., 28 F.3d 

971, 977 (9th Cir. 1994) (“[A] bare assertion does not preserve a claim, 

particularly when, as here, a host of other issues are presented for 

review.”). 

Moreover, it is clear from the record that the Tribal Courts had 

jurisdiction even under Montana, which provides that tribes “may 

regulate . . . the activities of nonmembers who enter consensual 

relationships with the tribe,” even if those activities occur on non-

Indian fee land. 450 U.S. at 565-66 (internal citations omitted).  

Leases are a paradigmatic “consensual relationship” under 

Montana. Id. at 565 (listing leases among several other documents that 
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create a consensual relationship); see also Water Wheel, 642 F.3d at 818 

(“For purposes of determining whether a consensual relationship exists 

under Montana’s first exception, consent may be established ‘expressly 

or by [the nonmembers’] actions.’”) (citation omitted). Here, French 

entered into a lease with CRIT, assuming all the rights and obligations 

of the Permit through assignment. SER 1:531, 534-35. By remaining on 

the Property and continuing to pay rent, French renewed the Permit 

annually, from 1984 through 1993. SER 1:521; ER 2:114. After CRIT 

assumed direct management responsibility from the United States, 

French paid CRIT directly. ER 2:114. The Permit expressly required 

compliance with various CRIT laws. SER 1:524, 526-27. Thus, by 

entering a lease with the Tribes and by his actions over the years, 

French established a “consensual relationship” with CRIT sufficient to 

support tribal court jurisdiction over French under Montana. See Water 

Wheel, 642 F.3d at 816 (applying Montana in the alternative).  

IV. French’s Repeated Failure to Articulate Particularized 
Facts Defeats His Due Process Claims.  

In addition to his challenge to Tribal Court jurisdiction, French 

also argues, in one short paragraph, that the Tribal Courts violated his 

due process rights. Opening Br. at 26. However, he yet again fails to 
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present any particularized facts to support his claim; at his most 

specific, he argues that the Tribal Courts “refused to define which 

constitutional standards applied to the proceedings before it” and that a 

“one-way attorney fee ordinance imposed on him violates equal 

protection.” Id. Faced with similar brevity, the district court held that 

“Plaintiff has not alleged separate deprivations of his due process rights 

to this Court in anything other than a conclusory fashion” and therefore 

rejected this claim. ER 1:8-9 n.2.  

Although French also failed to develop this claim before the Tribal 

Courts, the CRIT Court of Appeals devoted five pages to the subject, 

carefully addressing all of French’s conclusory due process arguments, 

and even some additional arguments he never properly raised or 

articulated. SER 1:326-30. For example, the court considered French’s 

argument that the CRIT Constitution expressly incorporated all 

provisions of the United State Constitution, but rejected it as a 

misreading of the text. SER 1:326-27. The court went on to note that, 

under other applicable laws not cited by French, the Tribal Courts were 

nonetheless required to provide due process. SER 1:327.  
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The court then considered whether any of French’s due process 

rights had been violated by the eviction action. SER 1:327-30. The court 

found no violation, and after noting that “[w]hen pressed repeatedly at 

oral argument regarding what element of due process had not been 

accorded him, French was totally unable to come up with any 

particularization of a right not accorded him in the proceedings below.” 

SER 1:328.  

In fact, as the record reflects, French received abundant 

procedural protections in tribal court. He had adequate and timely 

notice of the action and participated extensively at both the Tribal 

Court and Court of Appeals, the touchstones of due process. SER 1:328-

29. French also was permitted to testify in the CRIT Tribal Court and 

offer his own personal opinion of the value of the improvements on the 

Property. SER 1:343-85. French’s Petition for Rehearing offered no new 

explanation of rights not accorded to him. See ER 2:148-59. 

In district court, French articulated only one perceived denial of 

due process: the Tribal Court’s refusal to define constitutional 

standards. But as just explained, the CRIT Court of Appeals carefully 

outlined the constitutional standards that could apply to the eviction 
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action, even going beyond those sources briefed or argued by French. 

SER 1:327. Moreover, French fails to explain how this refusal—if it had 

occurred—constitutes a violation of due process. Due process of law 

imposes specific standards on governments; it is not a catch-all term for 

any possible complaint. See Bd. of Regents of State Colleges v. Roth, 408 

U.S. 564, 570 (1972) (“[T]he range of interests protected by [] due 

process is not infinite.”).  

At this juncture, French adds back in a second constitutional 

claim: that CRIT’s attorney fee provision—which allows awards against 

trespassers but not against the Tribes—violates equal protection. 

Opening Br. at 26. French did not raise this argument to the district 

court and consequently, has waived it here. Nghiem v. NEC Electronic, 

Inc., 25 F.3d 1437, 1442 (9th Cir. 1994). Even if this Court were to 

consider the issue, however, it must find in CRIT’s favor. As the CRIT 

Court of Appeals held, the asymmetrical nature of the provision does 

not violate equal protection under either the CRIT Constitution or the 

Indian Civil Rights Act. As “French and the Tribe are not similarly 

situated” with respect to the need to protect sovereign immunity, the 

“disparate treatment manifested in the proviso . . . poses absolutely no 
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problems of equal protection of the law.” SER 1:335; see also Great 

Lakes Properties, Inc. v. City of El Segundo, 19 Cal.3d 152, 163 n.5 

(1977) (Tobriner, J., dissenting) (legislative differentiation is 

constitutionally permissible so long as it is “‘based upon some difference 

bearing a reasonable and just relation’ to a permissible legislative 

purpose.”) (quoting Engebretson v. Gay, 158 Cal. 30, 32-33 (1910)). 

V. French Waived His Arguments Regarding Personal 
Jurisdiction. 

For the first time in four years of litigation, French also argues 

that the Tribal Courts lacked personal jurisdiction over French because 

he was not “physically present in the ‘forum state,’ meaning within the 

Reservation.” Opening Br. at 19. As French did not raise this argument 

to the Tribal Courts or the district court, he cannot raise it here. Iowa 

Mut. Ins. Co., 480 U.S. at 16; Nghiem, 25 F.3d at 1442.  

Moreover, French’s longstanding contacts with CRIT, including 

leasing Tribal land, occupying it for more than two decades, and making 

rental payments directly to CRIT, clearly establish the “minimum 

contacts” required to assert personal jurisdiction under federal law. See, 

e.g., International Shoe Co. v. State of Washington, 326 U.S. 310, 316 

(1945) (holding that the federal Constitution requires only that a 
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defendant have “certain minimum contacts with [the forum] such that 

the maintenance of the suit does not offend traditional notions of fair 

play and substantial justice” (internal quotation omitted)); SER 1:534-

37; ER 2:114, 121-22. 

VI. The Tribal Court’s Damages Award Is Not Reviewable.  

French asks this Court to determine whether CRIT had “legal 

authority to confiscate French’s realty improvements without 

compensation.” Opening Br. at 25-26. Federal courts have repeatedly 

recognized, however, that only two questions may be considered in a 

federal court challenge to a tribal adjudication: (1) whether the tribal 

court lacked jurisdiction; and (2) whether the tribal court violated due 

process rights. AT&T Copr. v. Coeur D’Alene Tribe, 295 F.3d 899, 903-

04 (9th Cir. 2002) (citing Iowa Mut. Ins. Co., 480 U.S. at 19); Wilson v. 

Marchington, 127 F.3d 805, 810 (9th Cir. 1997). Consequently, 

consideration of whether the Tribal Courts properly declined to offset 

the value of realty improvements left on site—together with French’s 
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specious and unsupported allegations regarding a fire on the Property 

(ER 2:25-26)—are not before this Court.14 

VII. The District Court Properly Denied California’s Motion for 
Leave to File an Amicus Curiae Brief. 

Finally, French claims that the district court improperly ignored 

California’s amicus brief and that the court’s “rejection of California’s 

interests is clearly prejudicial error.” Opening Br. at 16. This claim fails 

for three reasons.  

First, denial of leave for an amicus to file a brief is not subject to a 

prejudicial error standard, as French uses that term. As a threshold 

matter, an amicus is not a representative of any party, and their 

argument to the Court is not evidence. Prejudice, the idea that the 

evidentiary error affected a substantial right of the party, is simply 

inapplicable. E.g., Obrey v. Johnson, 400 F.3d 691, 699 (9th Cir. 2005). 

Whether to grant permission is entirely discretionary. 

                                           
14 French recounts a biased history of other previous eviction actions in 
the area—including an accusation that CRIT “destroy[ed]” homes 
(Opening Br. at 2)—without providing any factual support for these 
irrelevant, inflammatory remarks. Likewise, French’s likening of 
CRIT’s eviction of a non-paying, nonmember trespasser occupying trust 
land without permission for 15 years to “domestic terrorism” (id. at 23) 
is prejudicial to CRIT, inappropriate, and completely unmoored from 
the record.  
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Second, there is no evidence that the Court ignored California’s 

proposed brief. To the contrary, the district court considered the 

contents of the State’s proposed brief, finding that the brief “addresses 

issues related to the boundary dispute, and not the grounds on which 

this Court has decided this matter.” ER 1:18. That the district court 

acknowledged the irrelevance of the proposed brief substantiates that it 

considered its potential value, but ultimately decided against granting 

leave to the State. 

Third, despite his claim of prejudicial error, French has offered no 

evidence or explanation of any harm suffered as a result of the district 

court’s denial of the State’s motion for leave or how consideration of the 

brief would have changed the outcome below. The only apparent 

support for French’s claim is his assertion of the State’s competing 

interest under Hicks, which does not apply here. See Section II.E, 

supra. In addition, even if California had articulated some competing 

interest that would have weighed in favor of limiting CRIT’s inherent 

power to exclude non-Indians from Tribal land, per Hicks the district 

court would simply have considered the facts under Montana, leading to 

the same result. As stated in no uncertain terms by the district court, 
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the State’s “proposed Brief would not have helped [it] in resolving the 

case.” ER 1:18. There are no grounds for this Court to reconsider the 

denial of the State’s brief as moot.  

CONCLUSION 

For all of the foregoing reasons, Defendants respectfully request 

that the Ninth Circuit affirm the district court’s determination that the 

Tribal Courts had jurisdiction over this case. 
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STATEMENT OF RELATED CASES 

Pursuant to Circuit Rule 28-2.6, no other cases currently pending 

in this Court are deemed related. 
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