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INTRODUCTION

Appellees, The United States' and The State of Montana's (the

"Governmenr) and the Apsaalooke (Crow) Tribe (the "Tribe"), briefs succinctly

explain the Compact ratification process and the goals of the Compact

Commission and the Crow Tribe. However, many of its conclusions and

arguments make no reference to any evidence or citation to authority. The

Objectors do not allege malice in the negotiation process, rather oversight of the

rights of the Objectors. Of course, the focus of the Compact was the Big Horn

River. The other basins, however, were not adequately addressed. For the most

part, the Objectors have State-based rights in basins other than the Big Horn River

Basin, and many have priority dates equal to the priority date of the Crow Tribe.

The Government, however, is unable to divert the attention from the fact that:

(1) All the water in tributaries, other than the Big Horn River, are
allocated to the Crow Tribe;

(2) The Compact allows the Tribe to enter any land within the
Reservation or Ceded Strip from anyplace and by any means;

(3) The allocation of water to the Crow Tribe resulted in a closure of all
of the basins;

(4) There was an over allocation of water to the Crow Tribe;

(5) There is no means to enforce State-based rights; and

(6) The lack of quantification of Tribal water rights makes it impossible
to administer water rights between the State-based rights and Tribal
rights.
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The Government makes the following admissions:

• For the Little Bighorn River, Pryor Creek and other named streams,
instead of numerically quantifying the Tribal rights, the Compact
grants the Tribe the right to "all surface flow, ground water and
storage." Appellee Government's Br., p. 12.

•

•

The Government agrees that the Compact states that the Tribe can
divert water "from any place and by any means within the
Reservation" ( Gov't. Br., p. 14), but ignores that the Compact also
provides for diversion from "any place by any means" within the
Ceded Strip. Art. III(F)(4). 1 The Tribe owns or has in trust 15,533
acres of the Ceded Strip (Gov't Br., p. 13) of the total Ceded strip
1,137,500 acres (Gov't. Br., p. 8) that are not Tribal land.

The State insisted on the allocation of 250,000 Acre Feet of Big Horn
River water to be allocated to the Crow Tribe to protect the Blue
Ribbon Fishery without any scientific evidence of a need. Gov't. Br.,
p. 37, 38. However, this is contrary to the Dalby Report. Gov't.
App., p. 144 - 147.

• The Tribal water rights are not numerically quantified. (Gov't. Br, p.
13). There are no points of diversion pursuant to the current use list.

• The Government states that the action before this Court concerns the
facial validity of the Compact, and not its implication. Gov't. Br., p.
42. There is no authority for such a proposition, but the Government
goes on to admit that there is no Compact Board (Gov't. Br., p. 41),
there is no Final Current Use List (Gov't. Br., p. 42), and if an
Objector is dissatisfied with Compact Board action (which board does
not exist) they can appeal to a court of competent jurisdiction.
However, the Government's Brief states at page 41 that without a
board or decision, the BIA is to administer Tribal water rights (Gov't.
Br., p. 40), and the BIA is to administer water strictly for the benefit
of the Tribe and its Allottees and not any State-based water right
holders. TR. I, pp. 218 - 219.

'Reference is to the Crow Compact codified in § 85-2-702, MCA.
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STANDARD OF REVIEW

Many of the issues raised were dismissed by the Water Court by summary

judgment. Those issues are reviewed by this Court de novo. Mont. Trout

Unlimited v. Montana Department of Natural Res. and Conservation, 2006 MT

72, ¶ 17, 331 Mont. 483, ¶ 17, 133 P.3d 224, ¶ 17. Those issues include:

1. Whether the Objectors are required to show good cause or material
injury;

2. Whether the Tribe was granted access across private Iand by the
Compact;

3. Whether granting all of the water in drainages other than the
Yellowstone and Big Horn Rivers to the Tribe was reasonable or a
taking; and

4. Whether the Standard of Review applied by the Water Court was
correct is a question of law. Heavirland v. State, 2013 MT 313, ¶ 13,
372 Mont. 303, ¶ 13, 311, P.3d 813, ¶ 13 .

This Court reviews the Water Court's Findings to determine whether they

are clearly erroneous. Weinheimer Ranch v. Pospisil, 2013 MT 87, ¶ 19, 369

Mont. 419, ¶ 19, 299 P.3d 327, ¶ 19. The standard for review to determine if a

finding of fact of a water court sitting without a jury is clearly erroneous. Skelton

Ranch, Inc. v. Pondera County Canal and Reserve Company, 2014 MT 167, ¶ 27,

375 Mont. 327, ¶ 27, 328, P.3d 644, ¶ 27.

The following issues will be determined as to whether or not they are clearly

erroneous:
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1. Whether there is an over-allocation of water to the Crow Tribe;

2. Whether there is an over-allocation of water with regard to the Ceded
Strip;

3. Whether allocating water by the State to the Tribe for the Blue
Ribbon Fishery is appropriate when now claimed to be for the
Department of Fish Wildlife and Parks with no scientific support; and

4. Whether the over-allocation of water resulted in an improper closure
of the basins.

ARGUMENT

I. THE SETTLING PARTIES DO NOT AND CANNOT SHOW
THE QUANTIFICATION OF THE TRIBAL WATER RIGHT
ADHERED TO CONTROLLING LAW.

Neither the Crow Tribe or the Government states how the allocation of the

Tribal Water Right conforms to applicable law and neither states what standard

was used to determine the quantification of the Tribal Water Right. Instead, both

the Crow Tribe and the Government repeatedly state that the Compact was the

result of good faith, arm's length negotiations. However, the determination of

whether the negotiations were done in good faith or at arm's length is different

than a determination of whether the result of those negations was reasonable and

conformed to applicable law.

The Government argues that the standards that would apply to the

adjudication of the Federal Reserve right do not directly control the negotiated

Tribal Water Right in the Crow Compact. Gov't. Br., page 26. The Government
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cites no authority for this proposition and does not state what standard would

apply to a negotiated compact.

Rather than adhering to established federal law, the Govemment seems to

imply that expediency, ease, and cost-efficiency were the standards for

determining the quantification of the Tribal Water Right. With respect to the

Ceded Strip, the Government admits that the Compact Commission used surface

interest and per acre computation as an expedient to avoid more complex and

resource intensive calculation. Gov't. Br., page 13. When estimating the PIA in

quantifying the tribe's natural flow right from the Big Horn River, the Compact

Commission included fee lands within the Crow Reservation. Gov't. Br., page 17.

The Government, however, does not explain, nor did it introduce evidence at trial,

as to why including fee lands within the Crow Reservation is fair or reasonable or

conforms to applicable law.

The Crow Tribe states in its brief that the Tribe and the United States

disagreed on the extent of PIA within the Crow Reservation and that the numerical

disagreement was so broad that the parties never got to the point of negotiating a

PIA number. Crow Tribe Br., page 9. No full blown PIA analysis was done by

the Settling Parties. Id. The State's staff report contains only the State's internal,

preliminary analysis of Practicably Irrigable Acreage. Crow Tribe Br., page 10.

In not using the PIA standard, the Crow Tribe does not and cannot state what

-5-



standard was used by the Settling Parties to determine the allocation of water right.

Both the Crow Tribe and the Government take issue with the PIA standard,

but neither states what standard was used or should have been used. The

Government argues that "[Necause this agreement makes the negotiated Tribal

Water Right fundamentally different from an adjudicated federal reserved right,

federal law governing the quantification of Winters rights does not specifically

limit the Tribal Water Right." Gov't. Br., p.28. In so arguing, the Government

implies not only that the Settling Parties were not beholden to federal law

governing Indian reserved water rights but they did not, in fact, adhere to any

standard in quantifying the Tribal Water Right. Granted, the issues involved in

negotiating the Compact were complex and potentially expensive, but those facts

do not excuse a departure from controlling law.

The Objectors put on evidence through the testimony of Osborne that the

quantification of the Tribal Water Right was excessive and therefore unreasonable.

The Settling Parties put on no contradictory evidence and still cannot explain how

the quantification was reasonable or adhered to controlling law.

II. ALL OF THE WATER IN DRAINAGES OTHER THAN THE
BIG HORN AND YELLOWSTONE RIVERS IS GIVEN TO
THE TRIBE.

Despite some Objectors having water rights equal to the Crow Tribe, the

Compact gives all water in those drainages to the Crow Tribe. This is all "surface
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water, ground water and storage." That means all water beneath the ground or

above the ground.

The Government, in their brief at page 29, state all water does not mean the

Tribe is not entitled to "Total Stream Flow," yet cite to no authority. The plain

language states "all water" is appropriated to the Tribe.

The argument made is that because there are protections "to assertion of

senior priority in the exercise of current use" (Art. III (C)(6)(1); (B)(6)(1);

(D)(6)(1); (E)(6)(1); and (F)(6)(1)), it was proper to give all the water to the Tribe.

The Government uses a little smoke and mirrors in stating Tribal

administration is done in the CIP.2 Gov't. Br., p. 40. They go on to claim the

State administers State based rights. However, that is only in disputes between

State based rights. Art. IV (A)(3). In any question of distribution and

administration of Tribal water rights and State based rights, it is administered by

the Tribe.

Art. IV(F)(4) of the Compact states:

The Crow-Montana Compact Board shall have jurisdiction to resolve
controversies over the right to the use of water as between the parties
or holders of water rights developed or authorized under the Tribal
Water Right and holders of water rights recognized under State law.
Such controversies shall include but shall not be limited to disputes as
to the meaning of this Compact.

2They fail to define "CIP." "CIP" is Crow Indian Projects in the Big Horn
River Basin.
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This gives the Tribe exclusive jurisdiction to administer and distribution of

"all" water in the drainages other than the Yellowstone and Big Horn Rivers.

Recognizing that all water has been given to the Tribe, and drainages such as

Pryor Creek, Blue Creek, Arrow Creek and the Littlehorn River all continue to

flow "off Reservation" with no water allocated to State based rights. There is no

water in Blue Creek3 which is off Reservation and no water in Pryor Creek off

Reservation that the DNRC can administer. All of the water in those basins has

been given to the Tribe.4

The water rights are to be administered by the TWRD (Tribal Water

Resource Department).

The Tribal Water Resource Department does not exist. TR. I, p. 204. Water

rights are to be governed by the Crow Tribal Water Code, that has not been

written. TR. I, p. 205. If there is a disagreement on the administration, it is heard

by the Crow Montana Compact Board, which does not exist. TR.I, p. 205.5

3Objector RU Lazy Two Land & Cattle Co. is on Blue Creek.

4 By the ratification of the Compact, owners of State-based rights cannot
enforce that State right in any State agency or court.

5See, Gov't. Br., p. 41. "Compact precludes enforcement of their State-law
rights in State, federal or Tribal court. Rather, the holder of a State-based water
right may bring any dispute regarding the Tribal water right to the Compact
Boare . . . Moreover, the decision of the Compact Board is based on the Current
Use List not yet approved, (Gov't. Br., pp. 41, 42), which was required to have
been completed in the year 2000. Art. IV(E)(2).
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The Objectors' State based rights have been taken by the Crow Compact,

and, in exchange for the Objectors' right to request equitable relief from a non-

existent administration. Objectors will no longer be able to go to the DNRC or

any State court.

III. THE COMPACT SPECIFICALLY STATES THE TRIBE CAN
ENTER INTO ANY LAND ON THE RESERVATION OR THE
CEDED STRIP.

The Compact specifically states that the "Tribe may divert or permit the

diversion of the Tribal water right from any place and by any means for use in

connection with the Tribal interests" in the Little Big Horn River Basin, the Pryor

Creek Basin, the Rosebud Creek Basin, Youngs Creek . . . Blue Creek drainage

and the Ceded Strip. Art. III (B)(4), (C)(4), (D)(4), (E)(4), and (F)(4). The

Government had language added to the Crow Staff Report during the litigation,

after the issue was raised by Objectors, as follows:

September 26, 2014
• • •

Dear Mr. Harder:
Thank you for your August 29, 2014 suggested edits to the Crow
Compact Staff Report (compiled November 1, 2010)
• • •

The Staff Report now reads:
The Tribe can divert water from any point along the Big
Horn River within the Reservation where it owns land or
has permission from the landowner to divert.

The same revision was made to portions of the Staff Report
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addressing the Little Bighorn River (page 45), Pryor Creek (page 47),
Rosebud Creek (page 48), and all other individual drainages within
the Crow Reservation (page 51) and the Ceded Strip (page 54).

Settling Parties' Ex. 21, Gov't.App. 168-169.

The Government had the Staff Report changed to overcome Objectors'

objection. However, this is contrary to Christian Tweeten's 6 testimony that the

exact language of the Compact was the negotiated provision. TR. I, pp. 246-248.

Nevertheless, pursuant to 85-2-703(3), MCA, the terms of the
Compact must be included in the preliminary decree without
alteration for the purpose of notice.

Art. VII,(B)(3) and § 85-2-703(3), MCA.

Finally, the Government's claim they stipulated to the addition of the

language: "where it [Tribe] owns land has permission from the landowner to

divert." Gov't. Br. , p. 43. The Government cites to Gov't.App. 40-45 — that is a

Settlement Agreement between a wholly unrelated Objector, Elizabeth Woodson,

and the Settling Parties. There was no such stipulation with the current Objectors.

Moreover, the mere fact the Settling Parties had to enter into a settlement

with an objector, which the Water Court approved, tends to show the only way to

interpret the Compact is as stated by Mr. Tweeten — the Tribe was granted

authority to divert water from any point by any means.

6Negotiator of the Compact on behalf of the State of Montana.
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IV. ALLOCATION TO THE CEDED STRIP IS EXCESSIVE.

The Government does not even attempt to justify the arbitrary allocation of

water to the Ceded Strip. The number of acres, some 15,000 spread throughout

the 1.3 million acres of Ceded Strip, are not irrigable. The use of 3AFY per acre

was simply arbitrary. Reserved water right under applicable law is based on the

amount necessary to sustain the Tribe, based on the purpose of the Reservation.

Arizona v. San Carlose Apache Tribe, 463 U.S. 545 (1983).

The Compact does not conform to applicable law if merely based on an

arbitrary allocation.

V. THE ALLOCATION OF WATER FOR THE FISHERY
CONFIRMS AN OVER-ALLOCATION TO THE TRIBE.

The Government argues in it's Brief at pages 37 and 38 that the State has

the right to reserve "water for the use of [Montana] people." That is the opposite

of what was done by the Compact. The water was given to the Tribe. The

Compact precludes the use of that water from the After Bay until the Two Leggins

Bridge. 90% of the irrigation is between the After Bay and the Two Leggins

Bridge. The State tried to circumvent proof of the need for water by giving it to

the Tribe and restricting the use. This provision is self-authenticating in that there

was an over allocation of water to the Tribe. Water was given to the Tribe, but the

Tribe was not allowed to use it.
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The Government goes on to argue that Objectors "fail to explain why

allocating surplus water to fishery protection is not a constitutionally-authorized

public use." Gov't. Br., p. 38. Objectors agree allocation to fishery protection, if

justified, is proper. That is not what was done. The water was allocated to the

Tribe.

It is the over allocation of water to the Tribe that caused the basins to be

closed.

VI. THERE WAS AN OVER ALLOCATION OF WATER
TO THE TRIBE.

The Government presented no evidence that contradicted the Objectors'

evidence that there was an over allocation of water to the Crow Tribe. The

argument was made by the Government at page 31 of its Brief, that the Tribe

intended on reacquiring the one million, ten thousand (1,010,000) acres that are in

fee within the Reservation.' Even if that were done, the Tribe would not need the

water allocated because, upon acquiring the fee land, the Tribe will get the

appurtenant State-based water rights. Art. III (G)(1). Therefore, the argument that

if the Tribe acquires additional land it will need the water, is not well taken. Land

acquired comes with its State-based rights and gets the same priority as other

Tribal water rights.

'Assuming $1,000 an acre, it would take one trillion, ten billion dollars
($1,010, 000,000) to acquire that land.
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The result of the over allocation is that the basins are closed. The effect of

closed basins is fully discussed in Mont. Trout Unlimited v. Mont. Dept. Of

Natural Res. & Conservation, 2006 MT 72, 331 Mont. 483, 133 P.3d 224. In a

closed basin there is no possibility of mitigation for any change in use, diversion,

or technical advance. Osborne Aff., ¶¶ 13, 14 and 18. Objectors' App., pp. 85,

86. The Government's argument is, that despite the statute that states the

Legislature can close only highly-appropriated basins, the Legislature can change

that law. Gov't. Br., p. 11. Be that as it may, the Compact closes the basins based

on allocating water to the Tribe, which made it a highly-appropriated basin.

Therefore, even if the Legislature changes its own authority, the Compact closes

the basins. In a closed basin there cannot be a mitigation of de minimis depletion.

The water halo that is subject to the closure extends 45 - 65 miles outside the

Reservation. Osborne Aff., rif 13 and 14. Objectors' App., p. 85.

VII. QUANTIFICATION OF WATER IS ESSENTIAL.

The Final Current Use List has not been adopted. Even when it is, it will

not quantify the amount of water which the Tribe is entitled. It simply will show

number of wells, number of acres irrigated, and no places of diversion. Unlike

every State-based water right, there must be a point of diversion, length of use,

and quantity of water based on Cubic Feet per Second or gallons.

Although the Tribe has had twenty-six years to come up with a Current Use
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List, it has not. Without the Current Use List, the quantity of Tribal water is

unknown. If you know the quantity of State-based rights, but do not know the

quantity of Tribal rights, there can not be an equitable sharing. The Compact is

unuseable without the Tribal rights being quantified as contemplated by Art. IV

(E)(2).

VIII. THE CROW TRIBE'S ARGUMENT THAT OBJECTORS'
ARGUMENTS WERE NOT TIMELY RAISED IS ITSELF
UNTIMELY.

The Crow Tribe argues that all but one of the Objectors' Arguments are

untimely. Crow Tribe Answer Brief, p. 22. However, the Crow Tribe's argument

itself is untimely and ignores well established rules of civil procedure. The Crow

Tribe asserts its timeliness argument for the first time on appeal. It is well

established that this Court will address an issue raised for the first time on appeal.

State v. Peterson, 2002 MT 65, ¶24, 309 Mont. 199, ¶24, 44 P.3d 499, ¶24. A

party may not raise a new argument or change its legal theory on appeal because it

is fundamentally unfair to fault the trial court for failing to rule on an issue it was

never given an opportunity to consider. State v. McCaslin, 2004 MT 212, ¶ 49,

322 Mont. 350, ¶ 49, 362, 96 P.3d 722, ¶ 49. During the Water Court

proceedings, the Crow Tribe never objected to the Objectors' arguments as

untimely.

-14-



The Objectors timely raised the objections that were litigated and decided

by the Water Court. The Government has conveniently put the objections in it's

Appendix to it's Brief at App. 1 - 39. A review of the objections placed the

Settling Parties on notice of the issues to be tried.

Moreover, those arguments were included in the Prehearing Conference

Minutes and in the Prehearing Order. Appellants' App., pp. 21-43 and 44-47.

Rule 16(d) of M. R. Civ. P. expressly provides that a pretrial order governs the

subsequent course of the action. This Court has stated that "the pretrial order

controls the subsequent course of the action and our cases so holding are legion."

Craig v. Schell, 1999 MT 40, ¶ 44, 293 Mont. 323, ¶ 44, 975 P.2d 820, ¶ 44.

CONCLUSION

For the foregoing reasons, the Water Court's approval of the Crow Compact

should be reversed.

RESPECTFULLY SUBMITTED this 21st day of September, 2015.

PATTEN, PETERMAN, BEKKEDAHL
& GREEN, PLLC

By:  Ifv,,,,/
. Scott Gr n

John M. Van Natta
Attorneys for Appellants
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