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 Companies that target desperate borrowers with high interest loans are a 

serious problem in Connecticut, and nationwide.  To combat it, Connecticut has 

laws that impose civil as well as criminal penalties on lenders that issue certain 

types of loans with annual percentage rates ("APR") higher than 12%.  There is no 

dispute that Plaintiffs issued loans to Connecticut residents at APRs ranging from 

199.44% to 398.20%. 

 Defendants (collectively "the Department") are charged with protecting 

Connecticut consumers from loans like those issued by Plaintiffs.  To that end, the 

Department sent Plaintiffs notice that Plaintiffs were violating Connecticut law and 

ordered them to stop. 

 Plaintiffs' response was two-fold.  At the administrative level, they argued 

that the sovereign immunity of the Otoe-Missouria Tribe of Indians ("the Tribe") 

barred the Department from taking even purely administrative action in response 

to Plaintiffs' loans.  When the Department disagreed, Plaintiffs brought this appeal 

and then Plaintiff Shotton individually brought a federal lawsuit against 

Defendants Adams and Pitkin in their official and individual capacities in the 
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Western District of Oklahoma, seeking declaratory relief, injunctive relief and 

damages.1 

 At its essence, Plaintiffs' view is that it is settled law that the Tribe's 

sovereign immunity makes Plaintiffs above the law as far as Connecticut is 

concerned.  Plaintiffs can reach into Connecticut and profit from business in 

Connecticut that targets Connecticut residents with loans at rates that exceed the 

state law maximums by orders of magnitude, and Connecticut can do nothing to 

respond—not even issue them an administrative order to stop. 

 Plaintiffs are wrong.  The Tribe has sovereign immunity.  But the Tribe's 

sovereign immunity does not bar purely administrative actions.  And, even if it did, 

Plaintiffs are not the Tribe.  Before Plaintiffs Great Plains and Clear Creek could 

use the Tribe's sovereign immunity to shield them—and Plaintiff Shotton as their 

officer—from the consequences of their unlawful activity, they needed to meet their 

burden to create a record establishing that they were arms of the Tribe.  They failed 

to do so.  Indeed, as will be discussed below, Plaintiffs' loans appear to have violated 

the Tribe's own Criminal Usury law, as well as other tribal criminal laws. 

 Even if Plaintiffs had demonstrated that they were arms of the Tribe, the 

United States Supreme Court has made clear that tribal sovereign immunity does 

not leave states unable to prevent even tribes themselves (as opposed to their 

                                                 
1 The court granted Defendants Adams and Pitkins' Motion to Dismiss that action 
on August 28, 2015, holding that exercising personal jurisdiction over Defendants 
based on the actions they took in enforcing Connecticut law would violate due 
process.  A copy of the court's decision is at pages 1-8 of the Appendix to Defendants' 
Brief ("DBA").   
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putative arms) from violating state law.  The Court expressly indicated that tribal 

officers—like Plaintiff Shotton—can be sued to prevent violations of state law.  The 

Court also indicated that if (as Plaintiffs argue) that option and other sufficient 

additional or alternative options are not available, the Tribe's own sovereign 

immunity could be pierced. 

Plaintiffs valiantly try to make it appear that settled law grants them tribal 

sovereign immunity and accuse the Department of disregarding binding precedent.  

In reality, Plaintiffs are asking this Court to vastly expand existing tribal sovereign 

immunity doctrine to insulate Plaintiffs' flagrantly illegal conduct.  This Court 

should not do so.  The Department correctly held that the Tribe's sovereign 

immunity did not bar the Department's action and this Court should enter 

Judgment affirming the Department's Orders.    

COUNTER-STATEMENT OF THE LEGAL AND FACTUAL BACKGROUND 

 As will be discussed in more detail below, the legal background at pages 2-4 

of Plaintiffs' Brief is irrelevant to the extent it discusses tribal sovereignty because 

that is an issue independent from tribal sovereign immunity (which is the only 

issue in this appeal).  Pls' Br., p. 11. 

 The facts pertaining to Great Plains and Clear Creek (Pls' Br., pp. 4-6) will be 

discussed in detail in the arm of the tribe analysis below.  That said, the 

Department will point out that the "Tribal Corporation Act" Plaintiffs reference is 

not in the record, and does not appear to be publicly available on the Tribe's 
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website, so there is no basis for Plaintiffs' assertions regarding that law and 

concerning Clear Creek, which Plaintiffs claim was organized under that law. 

In addition, Plaintiffs' statement that "[i]t is undisputed that . . . [the Tribe's 

sovereign] immunity has never been waived, implicitly or explicitly, by the Tribe, 

Great Plains, Clear Creek, the Commission or any tribal official" is incorrect.  Pls' 

Br., p. 6.  As Plaintiffs recognized elsewhere in their brief, to the extent Plaintiffs 

can invoke the Tribe's sovereign immunity they waived it by bringing this action 

and therefore cannot properly challenge this Court's authority on sovereign 

immunity grounds.  See, e.g., Pls' Br., p. 13 (arguing that "the doctrine of sovereign 

immunity [is] irrelevant" where the claimed tribal entity and "not the state" 

initiates judicial proceedings); 2/4/15 Tr., p. 7, l. 23 – p. 8 l. 3 (DBA 10-11) (arguing 

that by bringing an "affirmative [court] action against the state" Plaintiffs waived 

sovereign immunity and "consented to th[e] court's jurisdiction unequivocally and 

specifically"); see also Order (No. 107.01) (denying Defendants' Motion to Dismiss on 

subject matter jurisdiction grounds based on Plaintiffs' arguments in favor of 

jurisdiction). 

The Department will also point out that Plaintiffs' statement that "all profits 

inure directly to the Tribal government to fund a wide array of government services 

for the benefit of the Tribal membership" does not necessarily mean that the Tribe 

and its members are the primary beneficiaries of Plaintiffs' business activities.  

Indeed, as will be discussed in more detail below, the record does not establish that 
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the Tribe is the primary beneficiary, and Plaintiffs' own filings in this case and 

positions in other litigation indicate to the contrary. 

 The proceedings before the Department (Pls' Br., pp. 6-8) and the legal 

arguments Plaintiffs make regarding those proceedings will also be discussed in 

more detail below, but Plaintiffs' representation that "the Tribe offered to meet with 

the Department to further a respectful government-to-government relationship with 

the State of Connecticut" and that "neither the Department nor any other 

subdivision of the State responded to the Tribe's offer" is false.  See Answer, ¶ 27. 

 The Department will also point out that in addition to the Order to cease and 

desist and Order for civil penalties reflected in the Department's Final Order, the 

Department's Initial Order also required Plaintiffs to provide information pursuant 

to its investigatory authority and also required Plaintiffs to pay restitution.  AR 11-

14.  Those Orders became final upon Plaintiffs' failure to timely request a hearing.2 

ARGUMENT 
 

I. This Court Review of the Department's Subject Matter 
Jurisdiction is Plenary 

 
Plaintiffs moved to dismiss the Department's proceeding for lack of subject 

matter jurisdiction on tribal sovereign immunity grounds3 and ask this Court to 

                                                 
2 Lastly, Plaintiffs claim that they "timely appealed pursuant to General Statutes § 
4-183(a)."  Pls' Br., p. 8.  The Department continues to disagree for the reasons set 
forth in its Motion to Dismiss, but understands that this Court has already ruled on 
the issue.  
3 Before the Department, Defendants also made a personal jurisdiction argument.  
Defendants make no reference to the issue anywhere in their brief and therefore 
have waived any personal jurisdiction challenge for purposes of this appeal.  See, 
e.g., Bristol v. Conn. Med. Examining Bd., 2014 WL 279687, at *5 (Conn. Super. Ct. 
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review the Department's denial of their motion and its resulting exercise of 

jurisdiction.  See, e.g., AR 26.  "When an issue, such as [tribal sovereign immunity], 

implicates the agency's subject matter jurisdiction [the courts'] review is plenary."  

Conn. Coal. Against Millstone v. Conn. Siting Council, 286 Conn. 57, 68 (2008) 

(discussing federal preemption); see also Mehdi v. CHRO, 144 Conn. App. 861, 865 

(2013) (per curiam) ("[B]ecause [a] determination regarding [an agency's] subject 

matter jurisdiction is a question of law, our review is plenary.”).  Where, as here, a 

court conducts plenary review of an agency decision, “[i]t is axiomatic that [the 

reviewing court] may affirm a proper result of the [agency] for a different reason” 

than the one on which the agency relied below.  Id. at 864 n.7.  Therefore, this Court 

must make its own assessment of the subject matter jurisdictional issue and may 

affirm the Department's decision holding that Plaintiffs were not entitled to tribal 

sovereign immunity on any ground that has support in the record. 

Plaintiffs argue that this Court may only affirm the Department's decision if 

it agrees with the Department that the Department's administrative actions did not 

implicate tribal sovereign immunity because they were not judicial, and that this 

Court may not consider whether Plaintiffs are entitled to invoke tribal sovereign 

immunity.  Pls' Br., pp. 10-11, 18-19.  Plaintiffs are incorrect.  None of the cases on 

which they rely dealt with a jurisdictional issue, or a § 4-183 appeal.  Rather, they 

involved merits review of either wetlands decisions under a statute that specifically 

required the agency to state the specific reason for its decision, Fanotto v. Inland 

                                                                                                                                                             
Jan. 2, 2014) (Prescott, J.) (holding claim waived based on inadequate briefing in § 
4-183 appeal). 
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Wetlands Comm'n, 108 Conn. App. 235, 237 & n.2-239 (2008) (appeal under Conn. 

Gen. Stat. § 22a-42a), or zoning decisions that have been held to have a similar 

requirement.  Vine v. Zoning Bd. of Appeals, 281 Conn. 553, 560 (2007).   

II. The Only Issue Before this Court is Tribal Sovereign Immunity; 
Plaintiffs Have Waived any Ability to Challenge the 
Department's Conclusion that Connecticut Law Applies to 
Plaintiffs' Loans to Connecticut Residents 

 
At the outset, it is important to clarify the issue in this appeal.  Plaintiffs 

properly acknowledge early in their brief that "[t]he only issue before this Court" is 

tribal sovereign immunity.  Pls' Br., p. 11.  However, Plaintiffs then devote 

substantial portions of their brief to discussing the separate concept of tribal 

sovereignty, which goes to "the issue of whether Connecticut usury laws apply to 

Plaintiffs."  Id. at 14.  Plaintiffs' discursions on tribal sovereignty are irrelevant to 

this case and the Court should disregard them. 

Tribal sovereignty "is completely distinct [from] and has no bearing on 

whether Plaintiffs are immune to administrative proceedings initiated by the 

Department" because of tribal sovereign immunity.  Id. at 13.  Plaintiffs could have 

challenged the Department's action on tribal sovereign immunity grounds, tribal 

sovereignty grounds, or both.  Plaintiffs chose to rely on tribal sovereign immunity 

alone.4  Therefore, Plaintiffs have waived any ability to challenge the Department's 

                                                 
4 That was presumably a tactical decision based on Plaintiffs' inability to establish 
that Connecticut law does not apply to Plaintiffs' loans.  The entity Plaintiffs 
sought—and were denied—a preliminary injunction against New York's attempts to 
combat Plaintiffs' unlawful loans to New York residents based on an argument that 
New York lacked regulatory authority.  Otoe-Missouria Tribe of Indians v. New 
York State Dep't of Financial Services, 974 F. Supp. 2d 353, 359-61 (S.D.N.Y. 2013), 
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conclusion that Connecticut substantive law applies to Plaintiffs' loans to 

Connecticut residents.  Plaintiffs have waived it both by failing to make the 

argument below and by not adequately briefing it on this appeal.  See Pls' Br., p. 13 

n.2 (claiming in footnote that Plaintiffs "maintain that Connecticut substantive 

lending laws do not apply to their business" but stating "that is not the issue that 

presents itself in this case")5; see also Burnham v. Adm'r, Unemployment Comp. 

Act, 184 Conn. 317, 323-24 (1981) (holding that argument not raised before agency 

could not be raised on appeal); Woodrow Wilson of Middletown, LLC v. Connecticut 

Hous. Fin. Auth., 294 Conn. 639, 644 n.4 (2010) (holding argument raised in one 

footnote of brief waived as inadequately briefed).  This Court is faced only with the 

question of whether tribal sovereign immunity allows Plaintiffs to reach into 

Connecticut and flagrantly violate applicable Connecticut law to harm Connecticut 

residents without any consequences. 

 

 

                                                                                                                                                             
aff'd, 769 F.3d 105 (2d Cir. 2014).  Plaintiffs appealed to the Second Circuit, which 
unanimously affirmed the district court's decision.  In so holding, the court noted 
that Plaintiffs had provided only a "wobbly" factual basis for their claims but noted 
that Plaintiffs could in theory "ultimately prevail" if they were able to establish a 
sufficient factual basis for their argument that state law did not apply to their 
loans.  Id. at 118.  Plaintiffs withdrew their case instead.   
5 To be clear, whether Connecticut law applies to Plaintiffs' Connecticut activities 
was at issue below and extensively briefed by the Department.  Obj. to MTD (AR 
130-35).  Plaintiffs could have substantively challenged it, but they chose not to do 
so and have waived any ability to do so now.  Reply to MTD (AR 147-48) 
(referencing argument for the first time at end of reply brief, without substantive 
analysis); see Commissioner's Ruling on Motion to Dismiss, AR 152-56 (holding that 
Connecticut law applied and that the Department had regulatory authority). 
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III. Tribal Sovereign Immunity Does Not Allow Plaintiffs to Violate 
Applicable Connecticut Law with Impunity 

 
Tribal sovereign immunity applies to bar some—but not all—suits against 

federally acknowledged Indian tribes and their officers.  But the Department's 

action was not a suit and it was not against the Tribe.  Rather, it was an 

administrative action against business entities that (incorrectly) claim arm of the 

tribe status and an individual officer of those entities (who is also the Tribe's 

Chairman) based on their involvement in activity that is illegal under Connecticut's 

civil and criminal laws as well as the Tribe's own criminal code.  Those differences 

are critical to the analysis in this case.  Much as Plaintiffs try to cloak themselves 

with the mantle of tribal sovereign immunity to avoid the consequences of their 

flagrantly unlawful conduct, the Department's action simply did not implicate tribal 

sovereign immunity at all. 

A. The Department Correctly Concluded that Tribal Sovereign 
Immunity Did Not Bar the Department from Demanding 
that Plaintiffs Stop Flagrantly Violating Applicable 
Connecticut Laws 

The United States Supreme Court has consistently recognized that "'a State 

may have authority to . . . regulate tribal activities occurring within the State but 

outside Indian country.'"  MTD Ruling (AR 156) (quoting Kiowa Tribe of Oklahoma 

v. Manufacturing Technologies, Inc., 523 U.S. 751, 755 (1998) ("Kiowa")).  Tribal 

sovereign immunity does not bar such regulation.6  Even where tribal sovereign 

immunity is present (it is not here), states fully retain "'the right to demand 

                                                 
6 As discussed above, Plaintiffs have waived any challenge to the Department's 
regulatory authority in this case. 
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compliance with state laws.'"  Id.  Tribal sovereign immunity only bars states (in 

some circumstances) "from pursuing the most efficient remedy" for tribes' violations 

of state law, namely, suits directly against the tribes themselves.  Oklahoma Tax 

Comm'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 514 (1991) 

("Potawatomi"). 

The Department's action was not a suit directly against the Tribe.  In fact, it 

was not a suit at all.  As the Department reasoned, a "'suit' [i]s '[a]ny proceeding by 

a party . . . against another in a court of law.'"  MTD Ruling (AR 157, n.5) 

(quoting Black's Law Dictionary 1448 (7th ed. 1999) (emphasis in MTD Ruling)).  

The Department's issuance of "the Notice against [Plaintiffs] [wa]s purely 

administrative and outside of any judicial process."  Id.  Tribal sovereign immunity 

protects tribes "from suit," Potawatomi, 498 U.S. at 514, not from their obligation to 

comply with applicable state laws or having the state inform them when they are 

failing to do so.  Id. at 512 ("Although the doctrine of tribal sovereign immunity 

applies to the Potawatomis, that doctrine does not excuse the tribe from all 

obligations to assist in the collection of validly imposed state taxes."). 

Plaintiffs try to make their argument appear to be a straightforward 

application of existing tribal sovereign immunity principles.  It is not.  To rule in 

Plaintiffs' favor, this Court will need to expand tribal sovereign immunity far 

beyond where any other court has taken it, in the face of United States Supreme 

Court precedent acknowledging that "[t]here are reasons to doubt the wisdom of 
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perpetuating the doctrine" even in areas it has already been held to apply.  Kiowa, 

523 U.S. at 758.  This Court should not do so. 

It is telling that Plaintiffs do not cite a single court decision from any 

jurisdiction holding that tribal sovereign immunity barred a similar proceeding.7  

Plaintiffs obviously looked hard for one; the best they could find was a U.S. 

Department of Labor administrative decision that assumed—without deciding—

that an Indian Tribe (not a claimed arm of a tribe like the entities involved here) 

could invoke sovereign immunity en route to denying the tribe's Motion to Dismiss 

because Congress had abrogated any sovereign immunity the tribe could 

theoretically claim.  See Pls' Br., p. 25 & n.6; see also Kanj v. Viejas Band of 

Kumeyaay Indians, at pp. 2-3 n.3 (DBA 16-17) (noting that because the Board 

"conclude[d] that Congress did abrogate tribal immunity from suit" the Board "need 

not decide" whether a decision holding that state sovereign immunity barred 

administrative proceedings affected "these proceedings"). 

Kanj hurts Plaintiffs more than it helps them.  The Board rightly hesitated to 

unnecessarily expand tribal sovereign immunity to cover administrative 

proceedings because the United States Supreme Court "has said that 'the immunity 

                                                 
7 Plaintiffs cite only court decisions in which tribal sovereign immunity barred 
judicial proceedings in courts of law brought by non-tribal parties.  See, e.g., Cash 
Advance and Preferred Cash Loans v. State of Colorado, 242 P.3d 1099, 1103 (Colo. 
2010) (en banc) (holding that tribal sovereign immunity barred a "subpoena 
enforcement action" arising out of failure to comply with administrative subpoenas 
in which "[u]pon application by the state, the trial court entered an order enforcing 
the subpoenas").  Those decisions simply illustrate the key distinction the 
Department made.  They do not address whether tribal sovereign immunity applies 
where, as here, the challenged action was purely administrative and the matter 
came to court only when the claimed tribal entity invoked the court's jurisdiction. 
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possessed by Indian tribes is not coextensive with that of States' and 'there are 

reasons to doubt the wisdom of perpetuating the doctrine' of tribal sovereign 

immunity."  Id. (quoting Kiowa, 523 U.S. at 755, 758).  Specifically, the Board 

stopped short of adopting the tribe's argument that Fed. Maritime Comm'n v. South 

Carolina Ports Auth., 535 U.S. 743 (2002) ("FMC")—which held that state sovereign 

immunity barred certain federal administrative proceedings—extends to tribal 

sovereign immunity.  Id. 

The Board was right not to accept that argument, and this Court has even 

more reason to reject it here.  FMC is readily distinguishable.  There, if a state 

failed to appear before the federal administrative agency the state would "stand 

defenseless once enforcement of the Commission's . . . order . . . [wa]s sought in 

federal district court" because the "State's sovereign immunity would not extend to 

that action, as it is one brought by the United States."  Id, at 763; cf. Pls' Br., p. 24 

n.5.  Therefore, the state would indisputably have lost any ability to assert its 

immunity in court because it failed to raise it at the administrative level. 

By contrast, as this Court recognized early in these proceedings (Tr. of Stay 

Hearing, DBA 13), if Plaintiffs had chosen not to participate in the Department's 

proceedings, they could have asserted their tribal sovereign immunity defense if 

and when the Department brought an enforcement action in court.  Id.  Defendants 

believe that any such defense lacks merit and would have failed for a variety of 

reasons (including those discussed in this Brief), but Plaintiffs would have been able 

to assert it.  Indeed, Plaintiffs are supremely confident that it would have 
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succeeded; they argue that "[o]f course, any final judgment of the Department would 

certainly be unenforceable due to the Tribe's immunity."  Pls' Br., p. 29. 

That difference is dispositive; the FMC Court specifically "expressed no 

opinion as to whether [even state] sovereign immunity" would apply where the 

putative sovereign had the ability to obtain full judicial review before the 

administrative order could be enforced.  Id. at 763 n.15.  Regardless of whether 

state sovereign immunity would apply in analogous circumstances, Potawatomi and 

related cases establish that tribal sovereign immunity does not.  Potawatomi, 498 

U.S. at 512 (holding that tribal sovereign immunity does not insulate tribes from 

obligations resulting from applicable state law and that states can demand 

compliance with state law). 

This Court should not expand tribal sovereign immunity to insulate Plaintiffs 

from purely administrative actions.8  That is especially clear in light of the Supreme 

Court's most recent guidance on tribal sovereign immunity in Bay Mills, which (as 

will be discussed in more detail below) made clear that states retain the ability to 

prevent violations of state law by individuals that are affiliated with tribes, Bay 

                                                 
8 It is difficult to imagine a state reaching in to another sovereign state's 
jurisdiction to flagrantly violate that state's law and target its citizens in the way 
that Plaintiffs did here.  But if a state did, its sovereign immunity would not protect 
it.  The harmed state could bring an action in the Supreme Court's original 
jurisdiction and the Eleventh Amendment would not bar it.  Maryland v. Louisiana, 
451 U.S. 725, 745 (1981).  And the harmed state's citizens could bring suit in that 
state's courts against the offending state, and that court would not be bound to 
respect the offending state's sovereign immunity because state sovereign immunity 
"affords no support for a claim of immunity in another sovereign's courts."  Nevada 
v. Hall, 440 U.S. 410, 416 (1979).  Rather, the court could choose whether to grant 
immunity as a matter of comity.  Id. 
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Mills, 134 S. Ct. at 2024-36 & n.8, apparently in response to the four dissenting 

Justices' concern about abuse of tribal sovereign immunity by entities such as 

"payday lenders."  Id. at 2052 (Thomas, J., dissenting).  The Department correctly 

concluded that tribal sovereign immunity did not prevent it from issuing Plaintiffs 

notice that they were flagrantly violating applicable Connecticut law and ordering 

them to stop it. 

B. Even if the Department's Purely Administrative Action 
Could Implicate Tribal Sovereign Immunity, Plaintiffs 
Cannot Properly Invoke the Tribe's Immunity 

 
This Court can—and should—affirm the Department's decision because the 

Department's administrative action did not implicate tribal sovereign immunity 

regardless of whether Plaintiffs could properly invoke the Tribe's sovereign 

immunity.  If this Court disagrees with the Department's reasoning, the question 

becomes whether Plaintiffs met their burden of establishing that they are entitled 

to use the Tribe's sovereign immunity to shield them from the consequences of their 

violations of Connecticut law.  See, e.g., FMC, 535 U.S. at 751 n.6 (noting that it was 

undisputed that "the SCSPA is protected by South Carolina's sovereign immunity 

because it is an arm of the state" before analyzing whether administrative action 

implicated sovereign immunity).  Plaintiffs did not, and apparently cannot, meet 

their burden.  Therefore, the Tribe's sovereign immunity did not bar the 

Department's action even if that action could be considered a suit for immunity 

purposes and Plaintiffs cannot invoke the Tribe's sovereign immunity to avoid 

administrative actions or to disregard any Orders or Judgments by this Court. 
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1. Great Plains and Clear Creek are Not Arms of the Tribe and 
the Tribe's Sovereign Immunity Does Not Extend to Them or 
to Plaintiff Shotton's Actions as Their Officer 

 
The application and scope of tribal sovereign immunity is a matter of federal 

law.  "The United States Supreme Court has never held that corporations affiliated 

with an Indian tribe have sovereign immunity," but federal cases provide some 

guidance as to when entities claiming affiliation with a sovereign can invoke the 

sovereign's immunity from suit.  Sue/Perior Concrete & Paving, Inc. v. Lewiston 

Golf Course Corp., 25 N.E. 2d 928, 934 (N.Y. 2014) ("Sue/Perior"). 

"[T]he burden of proof for an entity asserting immunity as an arm of a 

sovereign tribe is on the entity to establish that it is, in fact, an arm of the tribe."  

Gristede's Foods, Inc. v. Unkechuage Nation, 660 F. Supp. 2d 442, 466 (E.D.N.Y. 

2009); cf. Woods v. Rondout Valley Cent. Sch. Dist. Bd of Educ., 466 F.3d 232, 237 

(2d Cir. 2006) ("holding that the governmental entity invoking the Eleventh 

Amendment bears the burden of demonstrating that it qualifies as an arm of the 

state entitled to share in its immunity").  In the absence of Supreme Court guidance 

as to the factors an entity must establish to be entitled to arm of the tribe status, 

courts have reached a variety of conclusions.  But most of those cases—and nearly 

all of the ones Plaintiffs rely on for their arm of the tribe argument9—were issued 

                                                 
9 There are two exceptions, neither of which should help Plaintiffs.  The first is 
People v. Miami Nation Enterprises, 166 Cal. Rptr. 3d 800 (Cal. Ct. App.), review 
granted and superseded by, 324 P.3d 834 (Cal. 2014) (appeal pending), which 
Plaintiffs neglect to mention was superseded when the California Supreme Court 
granted review and "must not be cited or relied on by a court or a party in any other 
action."  Cal. R. of Court 8.1115 (DBA 21); see also Cal. R. of Court 8.1105(e)(1) 
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before the Supreme Court's most recent guidance on tribal sovereign immunity in 

Bay Mills.  Pls' Br., 17-20 (arm of the tribe analysis).   

Although Bay Mills held that tribal sovereign immunity barred a suit directly 

against a tribe, it is far from the unalloyed positive for Plaintiffs that they portray it 

to be.10  To the contrary, the Bay Mills Court was "sharply fractured" on even 

whether the tribe defendant in that case could assert tribal sovereign immunity,  

Sue/Perior, 25 N.E. 2d at 934, and the four dissenting Justices raised concerns that 

tribal sovereign immunity was being abused to protect 

payday lenders (companies that lend consumers short-term advances 
on paychecks at interest rates that can reach upwards of 1,000 percent 
per annum) [that] often arrange to share fees or profits with tribes so 
they can use tribal immunity as a shield for conduct of questionable 
legality.   

 
Bay Mills, 134 S. Ct. at 2052 (Thomas, J., dissenting, joined by Scalia, Ginsburg and 

Alito, Js.) (citing Martin & Schwartz, The Alliance Between Payday Lenders and 

Tribes: Are Both Tribal Sovereignty and Consumer Protection at Risk?, 69 Wash. & 

Lee L. Rev. 751, 758-59, 777 (2012) ("Alliance")).  The majority apparently 

responded to those concerns (among others) by noting that the state had "many 

alternative remedies," Bay Mills, 134 S. Ct. at 2036 n.8—including suits against the 

"tribal officers, responsible for unlawful conduct," id. at 2035—and pointedly noted 

                                                                                                                                                             
(DBA 24).  The second exception is Bynon v. Mansfield, 2015 WL 2447159 (E.D. Pa. 
May 21, 2015), which did not analyze arm of the tribe factors at all.   
10 Plaintiffs cite Bay Mills four times in their Brief, but make no effort to respond to 
the Court's express endorsement of suits against tribal officials—such as Plaintiff 
Shotton—to prevent violations of state law, or the Court's clear reliance on the 
availability of alternative remedies for the state in its analysis.  Bay Mills, 134 S. 
Ct. at 2034-35, 2036 n.8.   
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that the Court "need not consider whether the situation would be different if no 

alternative remedies were available" and that such a situation could "present a 

'special justification' for abandoning" tribal sovereign immunity.  Id. at 2036 n.8. 

 Bay Mills counsels strongly against extending arm of the tribe status to 

protect Plaintiffs Great Plains and Clear Creek, and Plaintiff Shotton as their 

officer.  The New York Court of Appeals' decision in Sue/Perior provides the most 

detailed and instructive guidance as to the arm of the tribe analysis in the wake of 

Bay Mills.  That court applied a nine-factor test, reasoning that  

Although no set formula is dispositive, in determining whether a 
particular tribal organization is an ‘arm’ of the tribe entitled to share 
the tribe's immunity from suit, courts generally consider such factors 
as whether: [1] the entity is organized under the tribe's laws or 
constitution rather than Federal law; [2] the organization's purposes 
are similar to or serve those of the tribal government; [3] the 
organization's governing body is comprised mainly of tribal officials; [4] 
the tribe has legal title or ownership of property used by the 
organization; [5] tribal officials exercise control over the administration 
or accounting activities of the organization; and [6] the tribe's 
governing body has power to dismiss members of the organization's 
governing body. More importantly, courts will consider whether [7] the 
corporate entity generates its own revenue, whether [8] a suit against 
the corporation will impact the tribe's fiscal resources, and whether [9] 
the subentity has the power to bind or obligate the funds of the tribe. 
The vulnerability of the tribe's coffers in defending a suit against the 
subentity indicates that the real party in interest is the tribe. 

 
Sue/Perior, 25 N.E.3d at 933 (quotation marks omitted).  As the above indicates, 

the nine factors are not created equal; the more important ones relate to what 
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financial impact, if any, a judgment against the claimed arm will have on the tribe 

itself.  Id.11 

a. The More Important Financial Factors Weigh Heavily 
Against Granting Plaintiff Entities Arm of the Tribe Status 
   

 The primacy of financial concerns in the arm of the tribe analysis is such that 

the Sue/Perior court concluded that "[i]f a judgment against a corporation created 

by an Indian tribe will not reach the tribe's assets, because the corporation lacks the 

power to bind or obligate the funds of the tribe, then the corporation is not an 'arm' 

of the tribe."  Id. at 935 (quotation marks and citation omitted).  That was critical in 

Sue/Perior and should be dispositive here; as to Great Plains, tribal law expressly 

provides that the Tribe "shall not be liable" for the obligations of tribally-owned 

LLCs.  Tribe's LLC Law § 913 (AR 87-88).12  The Sue/Perior court relied heavily on 

                                                 
11 Plaintiffs rely on a pre-Bay Mills set of five factors, which focus heavily on the 
tribe's subjective intent, thereby allowing a tribe to bestow arm of the tribe status 
and immunity from suit for violations of state law on effectively any entity 
regardless of whether a judgment against that entity would actually impact the 
tribe.  Pls' Br., p. 19.  That test cannot be squared with Bay Mills' clear concern for 
abuse of tribal sovereign immunity and preservation of states' ability to prevent 
violations of their laws outside of tribal lands.  In any event, Plaintiffs' claim for 
arm of the tribe status would fail even under their own test, for reasons that will be 
discussed in more detail below.    
12 Specifically, it provides in key part, that: 

any recovery against the LLC shall be limited to the assets of the LLC 
(or such portion of the LLC's assets as further limited by the waiver or 
consent), and the Tribe shall not be liable for the payment of 
performance of any of the obligations of the LLC, and no recourse shall 
be had against any assets or revenues of the Tribe in order to satisfy 
the obligations of the LLC; including assets of the Tribe leased, loaned, 
or assigned to the LLC for its use, without transfer of title, 

Tribe's LLC Law § 913(1)(b) (AR 88). 
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similar language in holding that the tribal corporation at issue there did not have 

tribal sovereign immunity.  Sue/Perior, 25 N.E.3d at 933.13 

 Great Plains' clear inability to satisfy the key factor in the arm of the tribe 

analysis establishes that it is not an arm of the tribe, and this Court need not 

analyze the other factors to affirm the Department's decision.  Even if the Court 

does, the most important remaining factors "implicating vulnerability of the tribe's 

coffers" likewise weigh against holding that Great Plains is an arm of the Tribe; 

Great Plains "generates its own revenue"14 and has no "power to bind or obligate 

the funds of the tribe."15  Sue/Perior, 25 N.E.3d at 933. 

b. Plaintiff Entities Have Not Met Their Burden to Establish 
that Most of the Governance Factors Support Arm of the 
Tribe Status 
    

Some of the other, less important, factors also either clearly weigh against 

Plaintiff entities or, at least, Plaintiff entities have not met their burden to 

establish that they weigh in their favor.  See, e.g., United Cable Television Servs. 

Corp. v. Dep't of Pub. Util. Control, 235 Conn. 334, 356-57 (1995) ("The burden is on 

the appellant in an administrative appeal to present an adequate record for review 

                                                 
13 That is consistent with the Second Circuit's arm of the state analysis.  See, e.g., 
Leitner v. Westchester Cmty. Coll., 779 F.3d 130, 137 (2d Cir. 2015) ("[T]he most 
important factor in determining whether a state entity is entitled to sovereign 
immunity, is whether a judgment against the entity must be satisfied out of a 
State's treasury." (quotation marks omitted)). 
14 Great Plains is a "for-profit business" (AR 119) that is "an entity separate from 
the Tribe" (AR 124) created "to further the economic goals and initiatives of the 
Tribe" by generating revenues.  AR 119. 
15 As discussed above, § 913(1)(b) of the Tribe's LLC Law (AR 88) provides that 
Great Plains' liabilities do not extend to the Tribe.  Great Plains' Operating 
Agreement echoes that, providing that "the Tribe shall have no liability to creditors 
of" Great Plains. AR 122. 
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by the trial court, as well as for review by this court.").  Indeed, Plaintiffs have 

provided hardly any information to meet their burden as to Clear Creek.16   

As to Great Plains, it appears unlikely—or is at least unclear—that "the 

organization's governing body is comprised mainly of tribal officials,"17 and that 

"tribal officials exercise control over the administration or accounting activities of 

the organization."18  It also appears unlikely that the Tribe "has legal title or 

ownership of property used by" Great Plains.  The entities are strictly separate (AR 

124) and § 601 of the LLC law provides that LLCs own property separate from their 

members.  AR 80. 

Moreover, although the Tribal Council can remove Great Plains Directors 

(AR 122), without knowing the number of Directors at the time of the conduct at 

issue and whether a majority of them are also Tribal Council members (information 

                                                 
16 Plaintiffs did not provide the tribal Corporation Act pursuant to which Clear 
Creek was established, and Defendants were unable to locate it on the Tribe's 
website.  AR 48, ¶ 5 (attaching LLC Act but not Corporation Act).  Nor did Plaintiffs 
provide the Operating Agreement for American Web Loan d/b/a Clear Creek.  AR 
49, ¶ 15 (providing agreement for Great Plains but not Clear Creek).  Therefore, 
even if this Court concludes that Plaintiffs met their burden as to Great Plains, 
there is no basis to conclude that Clear Creek is entitled to arm of the tribe status 
under the factors addressed in this Brief.   
17 Great Plains is controlled by a Board of Directors.  AR 119.  Plaintiffs provided no 
information regarding the composition of the Board, they indicated only that 
Plaintiff Shotton and the Tribe's Vice-Chairman Ted Grant serve as officers of 
Great Plains.  AR 47, 49 ¶¶ 10-11.  Officers may also serve as Directors, but they 
may not.  AR 121, § 3.2(d).  Even assuming arguendo that Plaintiff Shotton and 
Vice-Chairman Grant are Directors, Great Plains initially had five directors.  AR 
122, § 3.5.  Therefore, it appears unlikely that Great Plains could satisfy this factor.  
More fundamentally, it is clear that Great Plains has not met its burden of doing so.  
18 Indeed, Great Plains' Operating Agreement maintains an explicit separation from 
the Tribe for administrative and accounting services, though it does allow Great 
Plains to contract with the Tribe for such services if it chooses to do so.  AR 124. 
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Plaintiffs failed to provide), it is impossible to know whether that is a realistic 

oversight mechanism entitled to weight.19 

c. Plaintiff Entities' Business Practices Appear to Violate 
Tribal Law and the Degree to Which they Benefit the Tribe 
is Not Clear  
 

The final remaining factor—that "the organization's purposes are similar to 

or serve those of the tribal government"—vividly illustrates the problems with 

immunizing Plaintiffs.  Sue/Perior, 25 N.E.3d at 933.  On a surface level, the 

documents Plaintiffs provided appear to meet that requirement.  AR 119.  But, on 

further examination, there are serious questions as to whether Plaintiffs' unlawful 

high-interest lending practices serve the tribal government's purposes.   

Like Connecticut's law, the Tribe's laws criminalize usury.  See Criminal 

Offenses of the Otoe-Missouria Tribe of Oklahoma, § 150 (Criminal Usury) (DBA 

28).20  Specifically, the Tribe's criminal laws set a maximum interest rate of 24%, id. 

at § 150(a), and provide that a violation of the law "shall be punishable by a fine not 

exceeding two hundred fifty dollars ($250.00), or by imprisonment in the Tribal jail 

                                                 
19 It does appear that both Great Plains and Clear Creek satisfied the first factor, as 
the record indicates that they were created under tribal law. 
20 This Court may take judicial notice of the Tribe's laws, some of which are posted 
on the Tribe's website.  See Pierce v. Lantz, 113 Conn. App. 98, 103-06 & ns. 1 & 5 
(2009) (taking judicial notice of state regulations and Department of Correction 
administrative directives in administrative appeal where "[t]he administrative 
directives of the department are easily accessible both in print form and on the 
Internet"); see also 31A C.J.S. Evidence § 40 ("An Indian tribe's constitutions, 
statutes, regulations and agreements have been found subject to judicial notice."); 
Sengstock v. San Carlos Apache Tribe, 477 N.W.2d 312, 314 (Wis. Ct. App. 1991) 
(appellate court may take judicial notice of tribal law).  That is particularly 
appropriate—indeed necessary—given that Plaintiffs argue in their Brief that the 
Department "cannot show . . . that Chairman Shotton has acted outside the scope of 
the authority granted by the Tribal Council under Tribal law."  Pls' Br., pp. 22-23. 
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for a term not exceeding three (3) months, or both."  Id. at § 150(b).  In addition, 

"[t]he victim shall be entitled to restitution for double the actual amount of interest 

which was actually paid and cancellation of all interest owing for the term of 

financing."  Id.   

The Tribe's criminal law does not protect only tribal members on the Tribe's 

reservation.  Its Criminal Usury provision contains no location limitation and its 

Attempt provision specifically prohibits "conduct within the Tribal jurisdiction 

constituting a substantial step towards commission of any offense under Tribal, 

Federal or State laws applicable to the jurisdiction in which any part of the offense 

was to be completed with the kind of culpability otherwise required for the 

commission of the offense."  Id. at § 301(a) (DBA 29).  Similarly, the Tribe's 

Criminal Conspiracy (id. at § 302) and Solicitation (id. at § 303) provisions may 

apply to conduct outside of tribal lands that violates tribal and/or state law. 

Nothing in the record indicates that the Tribal Council was made aware of 

Great Plains' and Clear Creek's issuance of loans at annual percentage rates of 

199.44% to 398.20% (approximately 8 to 16 times the maximum allowed under the 

Tribe's criminal laws) and gave its "expressed written consent" to that conduct.  Id. 

at § 150(a).21  Even if there were, that would not cure the violations of Connecticut's 

usury law and the resulting violations of tribal criminal law.  Id. at §§ 301-03. 

                                                 
21 The record indicates that the Tribal Council approved the Articles of Formation 
for Great Plains (AR 94), but assuming those are the Operating Agreement 
Plaintiffs provided, it would have given no notice to the Tribal Council that Great 
Plains was planning to exceed the criminal interest rate caps under tribal (and 
state) law.  Both the Operating Agreement and the LLC Act it incorporates limit 
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Plaintiffs will presumably argue that although it appears clear that their 

conduct was criminal under both Connecticut law and the Tribe's own laws, that it 

somehow is not a crime under tribal law either because the Tribal Council 

authorized it or because the Tribe's laws do not mean what they plainly say.  But 

that should not change the result here.  Whether or not Plaintiffs are technically 

engaged in a criminal enterprise under tribal law, Bay Mills makes clear that this 

Court must not stretch to grant Great Plains and Clear Creek arm of the tribe 

status and the resulting immunity on this record that does not remotely support it.  

It would be an abuse of tribal sovereign immunity to use it to shield activity that is 

likely criminal under Connecticut law and if not criminal under tribal law, directly 

and flagrantly contrary to the protections the Tribe offers its own members. 

The record is also unclear regarding the degree to which the Tribe is the 

primary beneficiary of Plaintiff entities' business.  The Operating Agreement for 

Great Plains indicates that profits are allocated to the Tribe (AR 122, § 5.1) but also 

indicates that Great Plains "operate[s] separately from the Tribe and will not 

require continuing financial support from the Tribe" and may need "to obtain 

funding for working capital."  AR 122, § 5.1.  In fact, the Second Circuit noted "the 

necessary involvement of non-tribal institutions" in Plaintiffs' business operations 

in affirming the district court's denial of Plaintiffs' demand for a preliminary 

injunction against New York's attempts to combat Plaintiffs' unlawful loans.  Otoe-

                                                                                                                                                             
Great Plains to lawful activities.  Operating Agreement (AR 120, § 2.1(a) & (b)); LLC 
Act §§ 109 (AR 66) (LLCs may be organized "for any lawful purpose), 302(1)(b) (AR 
73) (prohibiting LLC Managers from conduct that constitutes "[a] violation of 
criminal law," absent inter alia cause to believe the conduct was lawful). 
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Missouria Tribe of Indians v. New York State Dep't of Financial Services, 769 F.3d 

105, 115 (2d Cir. 2014). 

"[I]t is rare" in the industry for a tribe to be the primary beneficiary of a 

lending operation; "[t]ypically, a non-tribal payday lender makes an arrangement 

with a tribe under which the tribe receives a percentage of the profits, or simply a 

monthly fee, so that otherwise forbidden practices of the lender are presumably 

shielded by tribal immunity."  Alliance, 69 Wash. & Lee L. Rev. at 777.  There are 

records of an arrangement where "between one and two percent of the payday 

profits of one 'tribal' lender actually went to the tribes."  Id.  Indeed, Plaintiffs relied 

on a news article in support of their stay application reporting that "[l]ittle of the 

revenue from the Otoe-Missouria's payday websites goes to the tribe" and that 

"[t]he Otoe-Missouria keeps about 1 percent" according to "an ex-tribal official."  

Zeke Faux, Payday Lending by Tribe Targeted by Connecticut, Bloomberg Business 

(Jan. 6, 2015) (DBA 32); see also No. 101.00, p. 9, n.2 (relying on article). 

Great Plains and Clear Creek failed to establish that they were arms of the 

tribe when they reached into Connecticut to violate Connecticut law.  They cannot 

use the Tribe's sovereign immunity to avoid the consequences of their actions, and 

Plaintiff Shotton likewise cannot avoid liability for his actions on behalf of Great 

Plains (which are the basis for the Department's Orders).  See, e.g., Gristede's 

Foods, Inc. v. Unkechuage Nation, 660 F. Supp. 2d 442, 478 (E.D.N.Y. 2009) 

(holding that tribal Chief was not immune from suit "to the extent that he [wa]s 

sued for acts in his capacity as the owner of" entity held not to be an arm of the 
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tribe).  Therefore, this Court should reject Plaintiffs' claim that tribal sovereign 

immunity strips the Department of subject matter jurisdiction. 

2. Tribal Sovereign Immunity Would Not Bar the Non-
Monetary Relief the Department Ordered Against Plaintiff 
Shotton, Even if the Entity Plaintiffs Could Validly Invoke 
Immunity 

 
The Department Ordered Plaintiffs to cease and desist their violations of 

Connecticut law and to provide information, in addition to imposing civil penalties 

and restitution.  Final Order (AR 164-65); Initial Order (AR 11-13).  The cease and 

desist order and subpoena to provide information were equivalent to injunctive 

relief and "[t]ribal immunity does not bar . . . a suit for injunctive relief against 

individuals, including tribal officers, responsible for unlawful conduct" under 

state law.  Bay Mills, 134 S. Ct. at 2035 (first and third emphases added; second in 

Bay Mills); see also Alabama v. PCI Gaming Auth., 2015 WL 5157426, at *7 (11th 

Cir. Sept. 3, 2015) (noting based on Bay Mills that "tribal officials may be subject to 

suit in federal court for violations of state law under the fiction of Ex parte Young 

when their conduct occurs outside of Indian lands"); Chayoon v. Chao, 355 F.3d 141, 

143 (2d Cir. 2004) (holding that tribal sovereign immunity barred suits against 

officials for money damages, but indicating that prospective relief would be 

available).22  So, this Court should uphold the Department's Orders against 

Plaintiff Shotton forcing him to provide information and to prospectively stop 

violating Connecticut law regardless of any arm of the tribe determination. 

                                                 
22 Plaintiffs cite Chayoon in their Brief (p. 21) but fail to respond to or even 
acknowledge the language that is contrary to their position. 
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3. Tribal Sovereign Immunity Does Not Bar the Civil Penalties 
Against Defendant Shotton Individually 

 
The Supreme Court has "never held that individual agents or officers of a 

tribe are not liable for damages in actions brought by the State."  Potawatomi, 498 

U.S. at 514.  Rather, the Court has analogized to the principles applicable to suits 

against state officials and employees in federal court.  Bay Mills, 134 S. Ct. at 2035.  

As a Connecticut court recently recognized, the analysis focuses on the remedy 

sought; if the remedy is sought against the arm of the tribe it is barred but if "the 

remedy sought is not against" the arm of the tribe the named individual "is not 

immune from suit."  Lewis v. Clarke, 2014 WL 5354956, at *3, 59 Conn. L. Rptr. 75 

(Conn. Super. Ct. Sept. 10, 2014) (Cole-Chu, J.) (appeal pending23). 

The civil penalties imposed on Plaintiff Shotton are plainly imposed on him 

individually, rather than on Great Plains.  Final Order (AR 164).  The Department 

"issue[d] an order to cease and desist against Shotton" and "impose[d] a civil 

penalty upon Shotton" independent of the orders and penalties against Great 

Plains and Clear Creek.  Id. (emphasis added); see Conn. Gen. Stat. § 36a-50(a)(2).24  

                                                 
23 The appeal is SC 19464.  Briefing was completed on August 21, 2015 and the 
appeal has not been scheduled for argument as of the date of this Brief. 
24 This distinguishes this case from Bynon v. Mansfield, 2015 WL 2445159 (E.D. Pa. 
May 21, 2015), on which Plaintiffs heavily rely.  In Mansfield, although the Plaintiff 
was putatively seeking relief from the individual defendant only, the court 
concluded that her individual capacity claims were actually seeking relief from the 
tribe.  Id. at *1-2.  Here, applicable Connecticut law makes Plaintiff Shotton 
individually liable.  Moreover, as will be discussed in more detail below, the district 
court's analysis was simply incorrect—the court relied on an unpublished pre-
Maxwell Ninth Circuit case without analyzing the Ninth Circuit's subsequent 
published decision in Maxwell.   
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Neither the Plaintiff entities nor the Tribe are in any way obligated under 

Connecticut law to pay those civil penalties.25 

As an initial matter, in Lewis—unlike here—there apparently was no dispute 

that the tribal entity that employed the defendant was an arm of the tribe.  Lewis, 

2014 WL 5354956, at *2.  Plaintiffs acknowledge that "all of the Department's 

factual allegations against Chairman Shotton pertain to his role as 

Secretary/Treasurer of the Plaintiff entities."  Pls' Br., p. 23.  As discussed above, if 

Great Plains and Clear Creek are not arms of the tribe, tribal sovereign immunity 

does not shield Plaintiff Shotton from the claims against him and this Court's 

analysis need go no further.  See, e.g., Gristede's Foods, Inc., 660 F. Supp. 2d at 478 

(holding that tribal Chief was not immune from suit "to the extent that he [wa]s 

sued for acts in his capacity as the owner of" entity held not to be an arm of the 

tribe). 

By contrast, if the Plaintiff entities are arms of the tribe, this Court must still 

determine—as the court did in Lewis—whether tribal sovereign immunity bars the 

individual monetary relief against Plaintiff Shotton.  It does not.  Plaintiffs do not 

even cite Lewis, let alone attempt to distinguish it or the federal cases on which it 

primarily relies.  See Maxwell v. County of San Diego, 708 F.3d 1075 (9th Cir. 2013); 

Frazier v. Simmons, 254 F.3d 1247 (10th Cir. 2001).  Those cases are highly 

instructive, and this Court should follow them. 

                                                 
25 As discussed elsewhere in this Brief, Great Plains and Clear Creek are liable for 
the separate civil penalties imposed on them.  The Tribe itself is not liable for any of 
the civil penalties by operation of Connecticut law.   
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The Ninth Circuit applied and explained Maxwell in Pistor v. Garcia, 791 

F.3d 1104 (9th Cir. 2015), which was decided after Lewis.  Pistor involved federal 

and state law claims against tribal officers—including the tribe's Chief of Police—

arising out of a "seizure and detention . . . [that] took place at a casino owned and 

operated by a tribe on tribal land."  Id. at 1108-09.  The tribal defendants filed a 

motion to dismiss on tribal sovereign immunity grounds, arguing that the federal 

and state claims against them were barred because they were "employed by the" 

tribe and that all of their actions "were done in furtherance of . . . official duties and 

within the scope of official authority."  Id. at 1109 (quotation marks omitted). 

The district court rejected the tribal defendants' sovereign immunity 

argument, and the Ninth Circuit unanimously affirmed.  In so doing, the court 

reaffirmed its holding in Maxwell that "tribal defendants sued in their individual 

capacities for money damages are not entitled to sovereign immunity, even though 

they are sued for actions taken in the course of their official duties."  Id. at 1112 

(emphasis in Pistor).  That holding was correct, and applies with equal force here.  

The Department seeks to recover its civil penalties against Plaintiff Shotton from 

him and him alone. 

Plaintiffs claim that "the law in this area is clear that so long as the tribal 

official is acting within his authority as conferred by tribal law, he or she is immune 

from suit" and simply disregard the Lewis court's detailed analysis and the federal 

precedent on which it relied (while relying on Ninth Circuit precedent pre-Maxwell 
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without referencing Maxwell or Pistor26).  Pls' Br., p. 21.  Plaintiffs are wrong.  

"[T]here is no reason to give tribal officers broader sovereign immunity protections 

than state or federal officers."  Pistor, 791 F.3d at 1113 (quotation marks omitted).27 

In any event, Plaintiffs' argument fails on its own terms.  Plaintiffs argue 

that sovereign immunity extends to tribal officers acting within the scope of their 

authority and that "[d]etermination of whether a tribal official is acting in his scope 

of authority requires reference only to tribal law."  Pls' Br., p. 21 (emphasis in Pls' 

Br.).  Even if that were true (it is not), it would not help Plaintiff Shotton.  As 

discussed above, Plaintiff Shotton's actions apparently violated the Tribe's Criminal 

Usury law, as well as a several other tribal criminal laws.  Plaintiffs cite no 

authority barring an individual capacity claim for civil penalties against a tribal 

official under analogous circumstances.28 

 

                                                 
26 Indeed, Maxwell and Pistor both discussed and distinguished the Ninth Circuit 
case Plaintiffs cite.  Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479-80 
(9th Cir. 1985).  The relief sought in Hardin—though putatively sought from 
individuals—was effectively official capacity relief.  Pistor, 791 F.3d at 1113.  That 
is not the case here. 
27 Indeed, there are reasons to grant tribal officers immunity that is less broad than 
that of state or federal officers.  For example, if state or federal officials abuse their 
immunity, those harmed have political recourse through their elected officials.  By 
contrast, the Connecticut residents harmed by Plaintiffs' conduct have little—if 
any—way to challenge Plaintiffs' abuses of immunity. 
28 All of the cases Plaintiffs cite apparently assumed that the officers being sued 
were acting within the scope of their authority under tribal law because there were 
no contrary allegations.  See, e.g., Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir. 2004) 
(noting that "the complaint does not allege they acted outside the scope of their 
authority"). 
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4. There is Special Justification to Deny Plaintiffs Tribal 
Sovereign Immunity 

 
The Supreme Court strongly indicated in Bay Mills that tribal sovereign 

immunity is not intended to place tribes and their arms completely outside the 

reach of state law.  Specifically, in applying the doctrine, the Court noted that the 

state had "many alternative remedies" and therefore had "no need to sue the Tribe 

to right the wrong it alleges."  Bay Mills, 134 S. Ct. at 2036 n.8.  The Court went on 

to state that it "need not consider whether the situation would be different if no 

alternative remedies were available" and pointed out that it has "never . . . 

specifically addressed (nor, so far as we are aware, has Congress) whether 

immunity should apply in the ordinary way if .  .  . [a] plaintiff who has not chosen 

to deal with a tribe[] has no alternative way to obtain relief for off-reservation 

commercial conduct."  Id.  Such cases could lead to a denial of sovereign immunity, 

even for the tribe itself.  Id. 

Those circumstances are present here.  Like the tribe in Bay Mills, Plaintiffs 

have "go[ne] beyond reservation boundaries" and made themselves subject to "any 

generally applicable state law."  Id. at 2034 (quotation marks omitted).  And like 

that tribe, Plaintiffs have violated applicable state law, both civil and likely 

criminal.  In Bay Mills, Michigan had a number of effective tools to respond—it 

could readily enforce its civil and criminal laws to the activities occurring on its 

land, id. at 2034-35, and it had previously had the opportunity under federal law to 

"bargain for a waiver of [the tribe's] immunity" in exchange for allowing the tribe to 

operate a casino in the state.  Id. at 2035. 
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Plaintiffs have made clear that—in their view—Connecticut can do none of 

those things.  In Plaintiffs' view, they are free to reach into Connecticut and target 

Connecticut residents in flagrant violation of Connecticut law, and the Department 

cannot take even administrative action to protect the targeted individuals and 

others Plaintiffs will target in the future if they are not stopped.  Plaintiffs believe 

that unless and until Congress expressly abrogates their sovereign immunity, 

"adversarial actions initiated by third parties against Indian nations, their 

instrumentalities and elected officials, simply cannot stand" and apparently believe 

that if this Court disagrees, its judgment will be unenforceable.  Pls' Br., pp. 1, 28-

29.  Put simply, Plaintiffs believe they are above the law as far as Connecticut and 

this Court are concerned; they have reaped (and presumably continue to reap) the 

benefits of doing business in Connecticut and can invoke—and have invoked—this 

Court's jurisdiction but they need only comply with Connecticut law and this 

Court's rules and Orders (and presumably its Judgment29) if they feel like it. 

                                                 
29 Plaintiffs argue that "[o]f course any final judgment of the Department would 
certainly be unenforceable due to the Tribe's immunity."  Pls' Br., p, 29.  Courts—
not agencies—issue judgments, so it is unclear whether Plaintiffs are arguing that 
the Department's Order is unenforceable, that any adverse "final judgment" by this 
Court will be unenforceable, or both.  Id.  Although Plaintiffs have consistently 
flouted this Court's authority in these proceedings, to the extent they argue that 
sovereign immunity will bar enforcement of this Court's judgment if this Court 
rules in the Department's favor that argument lacks merit.  This Court may have 
held that Plaintiffs lack sovereign immunity, and—in any case—Plaintiffs will have 
waived any claim of sovereign immunity as to these court proceedings by bringing 
this action.  See, e.g., Pls' Br., p. 13 (arguing that "the doctrine of sovereign 
immunity [is] irrelevant" where the claimed tribal entity and "not the state" 
initiates judicial proceedings).  
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Defendants believe that Plaintiffs are wrong for all the reasons discussed 

above.  But if Plaintiffs are right under existing law, and Connecticut has "no 

alternative way to obtain relief for [Plaintiffs'] off-reservation commercial conduct" 

then this Court should hold that Plaintiffs cannot invoke tribal sovereign immunity.  

Bay Mills, 134 S. Ct. at 2036 n.8.  Plaintiffs are not “super citizens” who can engage 

in a business that has been outlawed in states throughout the country "free from all 

but self-imposed regulations," and no binding precedent requires this Court to grant 

them that unprecedented status.  Rice v. Rehner, 463 U.S. 713, 734 (1983); see also 

Bay Mills, 134 S. Ct. at 2036 n.8 (noting that the Court has not addressed whether 

tribal sovereign immunity would apply where no other remedies were available). 

If this Court does grant Plaintiffs that status, it is difficult to see a stopping 

point to what Plaintiffs—and individuals and entities like Plaintiffs—can and will 

do with their newly-recognized right to violate state civil and criminal laws off-

reservation with impunity.  There are 566 federal tribes in this nation, and there 

may be more in the future.  List of Tribes (AR 52-57).  If Plaintiffs can reach into 

Connecticut to offer loans to its residents greatly exceeding the maximum interest 

rates allowed under Connecticut civil and criminal law designed "to prevent 

overbearing lenders and commercial entrepreneurs from exploiting impecunious 

borrowers and consumers who lack bargaining power," it is difficult to imagine what 

Plaintiffs and other entities and individuals claiming tribal affiliation cannot do.  

Gilmore v. Pawn King, Inc., 313 Conn. 535, 546 (2014) (quotation marks omitted); 

see also Conn. Gen. Stat. § 37-7 (criminal usury provision).  
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Plaintiffs point to the Otoe-Missouria Consumer Finance Services Regulatory 

Commission ("the Commission")—which they represent "is an independent tribal 

regulatory agency"—as a check on potential abuses by Great Plains and Clear 

Creek.  Pls' Br., p. 5.  That is cold comfort to the Connecticut consumers Plaintiffs 

have targeted and are targeting.  It is not clear what Plaintiffs mean by 

"independent," but the Commission is made up of three members, two of whom 

must be members of the Tribal Council and the third of whom is elected by the 

Tribal Council (AR 105, § 103(1)) and all of those members are subject to removal by 

majority vote of the Tribal Council.  AR 106, § 103(3).  That is the very same seven-

member Tribal Council that Plaintiffs claim is responsible for running Great Plains, 

which apparently has at least two of the seven Tribal Council members as Officers. 

In any event, the rights of Connecticut's citizens are not—and should not 

be—dependent on the Tribe's self-regulation.  Rice, 463 U.S. at 734.  To conclude 

otherwise would leave "the state in an untenable and indefensible position without 

recourse," would be inconsistent with Bay Mills and would raise independent 

constitutional concerns.  See, e.g., Agua Caliente Band of Cahuilla Indians v. 

Superior Court, 148 P.3d 1126, 1138-40 (Cal. 2006) (holding that tribal sovereign 

immunity did not bar imposition of civil penalty on tribe for violation of state 

election laws, based in part on Tenth Amendment concerns). 
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IV. THE DEPARTMENT DID NOT VIOLATE DUE PROCESS 

Plaintiffs' due process argument merits little discussion.  The Supreme Court 

has "repeatedly held that [t]he procedures required by the UAPA exceed the 

minimal procedural safeguards mandated by the due process clause."  Pet v. Dep't of 

Health Servs., 228 Conn. 651, 671 (1994).  There is no dispute that the Department 

gave Plaintiffs notice of their right to a hearing, and their obligation to timely 

request a hearing if they wanted one.  Notice of Right to Hearing (AR 1, 13-15).  At 

that hearing, Plaintiffs would have been free to assert their tribal sovereign 

immunity argument as well as any argument that they were "not subject to, and in 

violation of, Connecticut lending law" (though they had already lost that argument 

in New York).  Pls' Br., p. 33.  Specifically, Plaintiffs would have been free "to 

appear and present evidence, rebuttal evidence and argument on all issues of fact 

and law to be considered by the Commissioner."  AR 14. 

Plaintiffs chose not to avail themselves of their opportunity for a hearing.  

They also chose not to avail themselves of their opportunities to challenge the 

Department's initial Order in court, Conn. Gen. Stat. § 36a-52(d), or to seek 

reconsideration of the Department's final Order on the ground that it violated due 

process.  Regs. Conn. State Agencies § 36a-1-53 (DBA 34).30  That is fatal to their 

due process claim.  See, e.g., Pet, 228 Conn. at 674; see also N.Y. State Nat'l Org. for 

Women v. Pataki, 261 F.3d 156, 169 (2d Cir. 2002).  Plaintiffs may regret their 

                                                 
30 Indeed, Plaintiffs—after becoming aware of the Commissioner's final decision and 
Order—could have requested reconsideration even though they had not requested a 
hearing.  Regs. Conn. State Agencies § 36a-1-31(c) (DBA 35). 
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decisions now, but their regret at having not availed themselves of the many 

opportunities the state made available to them does not give rise to a due process 

violation.  That is particularly true given both that Plaintiffs have made no effort to 

explain in any detail what facts or arguments they would have presented if they 

had been given another opportunity to do so and the Plaintiffs had—and invoked—

this opportunity for judicial review.  See, e.g., Codd v. Velger, 429 U.S. 624, 627 

(1977) (holding that due process did not require a hearing where person seeking 

hearing did not show that hearing would have served a purpose); see also Otoe-

Missouria Tribe of Indians v. New York State Dep't of Financial Services, 974 F. 

Supp. 2d 353, 359-61 (S.D.N.Y. 2013), aff'd, 769 F.3d 105 (2d Cir. 2014) (denying 

the Tribe's motion for a preliminary injunction against New York's efforts to combat 

illegal loans, and noting that the plaintiffs had "built a wobbly foundation for their 

contention that the State is regulating activity that occurs on the Tribe's lands"); 

Riano v. Town of Schroeppel, 2015 WL 4725359, at *4 (N.D.N.Y. Aug. 10, 2015) 

(holding that due process was not violated where state "statutes provide[d] an 

opportunity for full and complete judicial review of all administrative 

determinations" and citing cases). 

V. CONCLUSION 

For the foregoing reasons, Defendants respectfully request that this Court 

enter Judgment affirming the Department's Orders. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

JOHN R. SHOTTON, ) 
) 

Plaintiff, ) 
vs. ) NO. CIV-15-0241-HE 

) 
HOWARD F. PITKIN, former ) 
Commissioner of the Department of ) 
Banking, and BRUCE ADAMS, current ) 
Commissioner of the Department of ) 
Banking, ) 

) 
Defendants. ) 

ORDER 

In this case, plaintiff John R. Shotton asserts claims pursuant to 42 U.S.C. § 1983 

against current and former officials of the Department of Banking of the State of Connecticut 

(the "Department"). According to the complaint, Mr. Shotton is the Chairman of the Tribal 

Council of the Otoe-Missouria Tribe oflndians ("the Tribe"), a federally recognized Indian 

tribe headquartered in this district. He is also the Secretary and Treasurer of Great Plains 

Lending, LLC ("Great Plains"), and Clear Creek Lending, d/b/a American Web Loan, Inc. 

("Clear Creek"), which are "wholly owned and operated by, and formed and regulated under 

the laws of, the Otoe-Missouria Tribe." Complaint [Doc. # 1] at~ 5. The defendant officials 

of the Department are sued in both their individual and official capacities. 

The complaint discusses at length plaintiffs view of the application of principles of 

tribal sovereignty, but is limited in its description of the companies' business activities either 

generally or in the State of Connecticut. However, the parties' submissions indicate the 

primary business activity of these companies is lending small sums to consumers over the 
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internet. Some of these loans were made to consumers in Connecticut and, in the view of the 

Department, were at interest rates substantially in excess of those permitted by the usury laws 

of Connecticut. According to the complaint, the Department advised Great Plains by letter 

that it appeared to be violating Connecticut law as to a particular consumer loan. After some 

contact between Great Plains' counsel and the Department, the Department later (on October 

24, 2014), through defendant Pitkin (the then Commissioner), issued a temporary cease-and

desist order directing plaintiff and the companies to cease violating Connecticut law and to 

stop any efforts to collect any illegal loans already made to Connecticut residents. It further 

directed them to provide a list of Connecticut residents who had applied for, or who had been 

granted, loans carrying an interest rate of over 12%, and to make restitution of the excess 

interest to the (by then) three Connecticut residents identified in the order. The temporary 

order gave notice of the Commissioner's intention to issue a permanent cease-and-desist 

order and to impose monetary penalties unless otherwise ordered after a hearing. The order 

advised plaintiff and the companies of their right to a hearing and set out the procedure for 

requesting a hearing. 

It appears the companies and plaintiff did not request a hearing as contemplated by 

the temporary order, but instead responded by moving to dismiss the enforcement proceeding 

based on principles of sovereign immunity. Ultimately, the Commissioner denied the motion 

to dismiss and entered an order making permanent the cease-and-desist directive and 

imposing the civil penalties. This suit followed. 

Here, plain tiff asserts claims against defendant Pitkin, the Commissioner who issued 

2 
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the various orders but who has since retired. He also asserts claims against defendant 

Adams, who is alleged to be the current acting Commissioner and who was the Presiding 

Officer in "ce1iain" cases. Adams is also alleged to have been personally involved in this 

matter. The complaint asserts claims alleging that defendants violated his Due Process rights 

and his entitlement to tribal sovereign immunity. Defendants have moved to dismiss on 

numerous grounds, including lack of personal jurisdiction. Because the court concludes that 

personal jurisdiction is lacking, it is unnecessary to address the other potential grounds for 

dismissal. 

The burden of establishing personal jurisdiction is on the plaintiff. Dudnikov v. Chalk 

& Vermillion Fine Arts, Inc., 514 F.3d 1063, 1069 (10th Cir. 2008). Where, as here, a 

motion to dismiss is resolved based on the complaint and affidavits or other written materials, 

the plaintiff need only make aprimafacie showing ofpersonaljurisdiction. Id. at 1070. 

In determining whether a federal comi has jurisdiction over a defendant, the court 

must determine whether an applicable statute confers jurisdiction by authorizing service of 

process on the defendant and, if so, whether the exercise of jurisdiction is consistent with 

principles of due process. Peay v. BellSouth Med. Assistance Plan, 205 F.3d 1206, 1209 

(10th Cir. 2000). As 42 U.S.C. § 1983, which is the basis of this suit, does not include any 

provision authorizing nationwide service of process or otherwise conferring jurisdiction on 

this court, a federal court looks to the long-arm statute of the state in which its sits for the 

necessary statutory authorization. Trujillo v. Williams, 465 F.3d 1210, 1217 (10th Cir. 

2006). Oklahoma's long-aim statute authorizes a court to exercise jurisdiction to the fullest 

3 
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extent consistent with the U.S. Constitution, so the inquiry becomes a question of whether 

the exercise of jurisdiction over the defendants here is consistent with principles of due 

process. Newsome v. Gallacher, 722 F.3d 1257, 1264 (10th Cir. 2013) (citing 12 Okla. Stat. 

§ 2004(F)). 

In order to satisfy due process requirements, defendants must have sufficient 

"minimum contacts" with the forum state such that litigating there does not offend 

"traditional notions of fair play and substantial justice." Int'l Shoe Co. v. Washington, 326 

U.S. 310, 316 (1945). Those contacts may give rise to either general jurisdiction, sufficient 

to support a claim against the non-resident defendant for any lawsuit, or specific jurisdiction, 

sufficient to supp01i a lawsuit arising out of the pmiicular forum-state activities. Me lea, Ltd. 

v. Jawer SA, 511F.3d1060, 1065-66 (10th Cir. 2007) 

There is no suggestion here that a basis for general jurisdiction exists at to these 

defendants. Rather, plaintiff argues that specific jurisdiction is present. For specific 

jurisdiction to exist (1) defendants must have "purposefully directed" their activities at 

Oklahoma, (2) plaintiffs claims must "arise out of' defendants' forum-related activities, and 

(3) exercising personal jurisdiction must not "offend traditional notions of fair play and 

substantial justice." Id. Those standards of fair play and substantial justice are met if the 

court's exercise of jurisdiction over the defendant is "reasonable in light of the circumstances 

surrounding the case." AST Sports Sci. Inc. v. CLFDistrib. Ltd., 514 F.3d 1054, 1061 (10th 

Cir. 2008). 

In determining whether the defendants purposefully directed their activities toward 

4 
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Oklahoma, the court must consider both the quantity and quality of those contacts. OMI 

Holdings Inc. v. Royal Ins. Co. of Canada, 149 F.3d 1086, 1092 (10th Cir. 1998). So far as 

plaintiff's submissions indicate, the totality of defendants' contacts with the State of 

Oklahoma involve sending the initial allegation letter to Great Plains and the subsequent 

cease-and-desist orders to plaintiffs at their headquarters in Oklahoma. Plaintiff says these 

are sufficient under Calder v. Jones, 465 U.S. 783 (1984), arguing that they satisfy the 

"effects" test identified there. 1 Under Calder, purposeful direction is shown where the 

defendant (1) commits an intentional action, (2) that is "expressly aimed at the forum state" 

and (3) is taken "with the knowledge that the brunt of the injury would be felt in the forum 

state." Dudnikov, 514 F .3d at 1072. Plaintiff's submissions arguably make out aprimafacie 

showing as to elements 1 and 3, in that sending the letters and orders was intentional, 

defendants plainly knew where plaintiff and the companies resided or were headquartered, 

and they would presumably have known that a civil penalty imposed on an Oklahoma 

resident would be paid from there and presumably have its principal financial impact there. 2 

However, they do not make out a prima facie showing that defendants' actions were 

1The "effects" test is ordinarily employed in connection with alleged torts. Here, the court 
assumes, without deciding, that plaintiff's theorr-that he has sovereign immunity rights which were 
violated, that the violation gives rise to a claim against these defendants, and that the violation is 
in the nature of a tort-is valid. 

2 In light of the court's conclusion that sufficient contacts have not been shown to subject Mr. 
Pitkin to jurisdiction here, it is unnecessary to separately consider whether jurisdiction exists as to 
Mr. Adams, who had even fewer arguable contacts with Oklahoma-apparently limited to knowing 
about what Mr. Pitkin, who was the Commissioner at the time of the various departmental actions, 
was doing. 

5 
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"expressly aimed at the forum state." As the description of the underlying circumstances 

makes clear, defendants' actions were plainly not aimed at the State of Oklahoma. Rather, 

they were directed to plaintiffs (and the companies') actions in the State of Connecticut and 

their alleged violations of Connecticut law. That the alleged violators lived in, or were based 

in, Oklahoma was incidental. The "focal point" of defendants' efforts was Connecticut, not 

Oklahoma. See Dudnikov, 514 F.3d at 1074 n.9 (noting that "[s]ome courts have held that 

the 'expressly aimed' portion of Calder is satisfied when the defendant 'individually targets 

a known forum resident,"' but that " [ w ]e have taken a somewhat more restrictive approach, 

holding that the forum state itself must be the 'focal point' of the tort"); see also, Newsome 

v. Gallacher, 722 F.3d at 1268 ("The express aiming element requires Oklahoma to have 

been the 'focal point' of the tort."). The defendants' efforts were directed to stopping the 

alleged violations in Connecticut, involving the companies' dealings with Connecticut 

residents, rather than to any other activity that might have been originating from their 

operations in Oklahoma generally. In these circumstances, the court concludes plaintiffs 

have not shown the necessary "purposeful direction" of activities by the defendants to 

Oklahoma. 

This conclusion is consistent with the decisions of other federal courts addressing 

substantially similar circumstances. In Stroman Realty Inc. v. Wercinski, 513 F .3d 4 76 (5th 

Cir. 2008), the Fifth Circuit concluded that the Arizona Depaiiment of Real Estate did not 

expressly aim at the forum in Texas by sole virtue of sending two cease-and-desist orders to 

a Texas-based business which sold timeshares to Arizona consumers, because the 

6 
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defendant's intent was merely to uphold and enforce the laws of Arizona. Similarly, in 

United States v. Feffara, 54 F.3d 825 (D.C. Cir. 1995), the court concluded the chief counsel 

of the disciplinary board of the New Mexico Supreme Court could not properly be sued in 

the District of Columbia for disciplinary action she took against an attorney licensed by the 

board, even though the attorney's alleged misconduct had occurred in the District, because 

the chief counsel was merely seeking to enforce New Mexico's ethical standards. It appears 

a majority of courts have reached substantially the same conclusion for circumstances where, 

as here, the contacts urged as the sole basis for jurisdiction were "cease-and-desist" letters 

or notices issued by regulators or others. See Tuteur v. Crosley-Corcoran, 961 F. Supp. 2d 

333, 338-39 (D. Mass. 2013) (collecting cases); Wise v. Lindamood, 89 F.Supp.2d 1187, 

1191-92 (D.Colo.1999) (same). 

In any event, the court concludes plaintiff has not made the necessary showing that 

defendants' actions were "purposefully directed" at Oklahoma, within the meaning of the 

applicable authorities. 

In light of that conclusion, it is unnecessary to resolve the additional and substantial 

questions presented as to whether plaintiff has met the requirement to show his claims have 

arisen out of defendants' forum-related activities, or whether subjecting a state regulator to 

suit here in these circumstances would "offend traditional notions of fair play and substantial 

justice." Given the nature and "direction" of defendants' actions, their contacts with 

Oklahoma were not such that they "should reasonably anticipate being haled into court 

there," World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286, 297 (1980). 

7 
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Defendants' motion to dismiss [Doc. #12] is GRANTED. This case is DISMISSED 

without prejudice. 3 

IT IS SO ORDERED. 

Dated this 28th day of August, 2015. 

STATES DISTRICT JUDGE 

3The court concludes there is no reason to transfer, rather than dismiss, the case in these 
circumstances. See Trujillo, 465 F.3d at 1222-23. Neither party has requested that relief and, as 
another proceeding is apparently under way in state court directed to the same issues, as set out in 
the parties' discussion of Younger abstention, there appears to be no compelling reason to transfer 
this case. 
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The other adequate, inadequate remedy at law that we 

have is with regard to the chairman himself. The chairman 

of the tribe is obligated to follow the law of the tribe, to 

adhere to its constitution, and he would be unable to do so 

in this instance, and, obviously, we don't have any, and 

adequate remedy at law for that as well. 

With regard to the second prong, whether or not the 

tribe will suffer irreparable harm without an injunction 

really allowing the department to proceed with enforcement 

of an order results in an unprecedented finding that a state 

administrative body can abrogate the sovereign immunity of 

an indian tribe. 

THE COURT: But why didn't you cite the second circuit 

decision in Otoe-Missouria Tribe v. Financial Department of 

New York in your brief? 

ATTY. ROSETTE: Because, Your Honor, this is a classic 

case of whether or not the tribe waived its sovereign 

immunity from suit, and there's only two ways in which a 

tribe can waive its sovereign immunity from suit. It can 

consent to waive that immunity unequivocally and expressly 

and grant a court, a state court jurisdiction or congress 

can abrogate that immunity. 

New York, the second circuit case is completely 

distinguishable, and that case, the tribe, and it was this 

tribe, which is no coincidence, brought that case. It was 

an affirmative action and met that first prong. They 

consented to that court's jurisdiction unequivocally and 
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specifically and brought that affirmative action against the 

state of New York. That is not want is occurring here at 

all. 

THE COURT: But you said this is an unprecedented state 

action, but it appears the state of New York did the same 

thing. 

ATTY. ROSETTE: The, the state --

THE COURT: One counsel at a time, please. 

ATTY. ROSETTE: The, the state of New York they -- my 

understanding is they did not do the same thing. That the 

state of New York has not taken any actions to find a 

sovereign government. They haven't issued any fines to the 

Otoe-Missouria Tribe, and they haven't attempted to enforce 

any fines against the Otoe-Missouria Tribe. What the state 

of New York was doing was impacting the tribe's ability to 

engage in their lending operations by making very direct 

threats to the banks that the Otoe-Missouria Tribe was 

dealing with. And the Otoe-Missouria Tribe had 

affirmatively brought action against the state of New York 

in a New York court waiving -- obviously, because they're 

bringing the action -- they are consenting to that court's 

jurisdiction. 

This action here would be unprecedented whereby a state 

agency attempted to abrogate the sovereignty of the tribe 

and abrogate the sovereign immunity of the tribe without 

either of the very two clear principles that need to be 

demonstrated. And, again, that's either consenting to that, 

Page 8 

8 

DBA011



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

greatplainsv.deptbanking2.13.15.txt 

28 

another question that we would need to address. And so 

really for today we're not asking the Court to resolve these 

issues. There are many and complicated and difficult ones. 

Really what we're asking is just allow us to protect 

Connecticut consumers to the extent we can while we figure 

these issues out and litigate them forward. 

THE COURT: Is that part of the responsibility of the 

Department of Banking: Protection of consumers? 

ATTY. DEICHERT: Well, certainly the responsibility is 

to enforce Connecticut's banking laws and those laws are 

intended to protect consumers specifically against usurious 

interest rates; and so, yes, I would say it is. 

THE COURT: Okay. All right. What else would you like 

to add? 

ATTY. DEICHERT: I believe that's all, Your Honor. 

THE COURT: Okay. Thank you, sir. 

ATTY. DEICHERT: Thank you. 

THE COURT: Your response, Mr. Rosette? 

ATTY. ROSETTE: Thank you, Your Honor. With regard to 

the New York case again, that entire case does not go to the 

issues of sovereign immunity. And in this specific case, 

our, our filings are not some sort of unwitting grant of 

jurisdiction to this court. We filed only to contest 

jurisdiction of this court. Oh, I'm sorry. To contest 

jurisdiction of the Department and the decisions that they 

made against the Tribe and no other purpose. It's a very --

THE COURT: Well, at the administrative level? 
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1 ATTY. ROSETTE: At the administrative level. 

2 THE COURT: Right. Right. 

3 ATTY. ROSETTE: And 

4 THE COURT: But why isn't your filing of a suit here in 

5 superior court a waiver of tribal sovereign immunity? 

6 ATTY. ROSETTE: Because, Your Honor, we had a February 

7 6th deadline that we needed to understand that there would 

8 be a stay of, of any sort of attempt to, to collect on, on 

9 an assessment that is not valid. And so we're seeking that 

10 from this court, and obviously we will address the sovereign 

11 immunity arguments, you know, as, as this case proceeds. 

12 THE COURT: But, but it seems that you had a choice, 

13 just like you say the consumer had a choice as to whether or 

14 not to accept these loans. You had a choice, and you could 

15 have decided not to file an action in superior court and 

16 instead just let the Department of Banking orders stand 

17 knowing that if they had filed an action in superior court 

18 to attempt to enforce, then you would have a stronger 

19 sovereign immunity argument. But instead you filed your own 

20 suit in sovereign immunity, why shouldn't you be held to the 

21 consequences of your own choice? 

22 ATTY. ROSETTE: Your Honor, we, we cite to 

23 well-established precedent in our brief that a sovereign 

24 tribe's limited appearance in legal proceedings for the 

25 purpose of seeking dismissal of an administrative action or 

26 any sort of dismissal for lack of jurisdiction does not 

27 waive any claims whatsoever to sovereign immunity. 
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Kansas v. United States we cite, which is a tenth 

circuit case. We've got, we've got several other cases in a 

footnote that, that demonstrates the authority that, that -

this is our plaintiffs' application for a temporary 

injunction to begin with. But we, we are not unwittingly 

stepping into any issues except for what we have a very 

clear understanding of what we can do. 

With regard to the arm of the tribe analysis, Your 

Honor, as you what might gather, state law and tribal law 

are completely a different analysis with regard to this 

issue. The arm of the tribe analysis has been litigated and 

decided upon by several courts at the federal and state 

level. It's very clear there is a specific test that we 

laid out in our, in our pleadings to you in our application 

for temporary injunctive. That test is whether or not the 

entity was created by tribal law, whether the tribe owns and 

controls the entity, the purpose of the tribal entity and 

whether the entity's economic benefits the tribe, whether or 

not their development arms are benefiting the tribe, and 

whether or not the tribe intended for this entity to have 

that arm of the tribe status. That test has been the 

case has been litigated over and over again, and the law has 

been very clear. Again, all on the basis of these tribal 

sovereign-type precedent that has been set. 

To the point that, regarding injunctive relief not 

rising to the level of sort of the sovereign immunity-type 

waivers. 
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U.S. Department of Labor 

In the Matter of: 

JAMALKANJ, 

COMPLAINANT, 

v. 

Administrative Review Board 
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Washington, D.C. 20210 

ARB CASE NO. 06-074 

ALJ CASE NO. 06-WPC-01 

DATE: April 27, 2007 

VIEJAS BAND OFKUMEYAAY 
INDIANS, 

RESPONDENT. 

BEFORE THE ADMINISTRATIVE REVIEW BOARD: 

Appearances: 

For the Complainant: 
Bryan Rho, Esq., The McMillan Law Finn, APC, LaMesa, California 

For the Respondent: 
George S. Howard, Esq., Pillsbury Winthrop Shaw Pittman, San Diego, 
California 

ORDER OF REMAND 

On August 5, 2005, the Complainant, Jamal Kanj, filed a complaint in which he 
alleged that the Respondents, Viejas Band of Kumeyaay Indians (Band or tribe), 
tenninated his employment as Director of Public Works and Deputy Tribal Government 
Manager because he repo1ted high levels of fecal coliform in Viejas Creek to the 
Respondent's Tribal Council. He averred that the termination from employment and 
other adverse employment actions violated the whistleblower protection provisions of the 
Federal Water Prevention Pollution Control Act (Clean Water Act, Act). 1 

33 U.S.C.A. § 1367 (West 2001). 
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The Band moved for summary decision, arguing that tribal sovereign immunity 
barred the suit. On December 19, 2005, a Labor Department Administrative Law Judge 
(ALJ) denied the motion, and on March 9, 2006, the ALJ granted the Band's motion to 
certify the issue of its sovereign immunity to the Administrative Review Board for 
interlocutory review. The Band then petitioned the Board for interlocutory review of the 
ALJ's order denying summary decision.2 

On August 24, 2006, we granted the petition for interlocutory review on the 
question whether Congress abrogated the Band's sovereign immunity from suit by a 
private citizen pursuant to 33 U.S.C.A. § 1367 (West 2001). 

JURISDICTION AND STANDARD OF REVIEW 

"[A]n Indian tribe is subject to suit only where Congress has authorized the suit or 
the tribe has waived its immunity." C & L Enters., Inc. v. Citizen Band Potawatomi 
Indian Tribe, 532 U.S. 411, 416 (2001). "Although the [Supreme] Court has taken the 
lead in drawing the bounds of tribal immunity, Congress, subject to constitutional 
limitations, can alter its limits through explicit legislation." Kiowa Tribe v. 
Manufacturing Techs., 523 U.S. 751, 759 (1998). 

Sovereign immunity from suit may be invoked not only in Article Ill courts, but 
also before court-like "federal administrative tribunals." Federal Mar. Comm 'n v. South 
Carolina, 535 U.S. 743, 761, 1875-76 (2002). Environmental whistleblower 
adjudications in the Labor Department's Office of Administrative Law Judges and the 
Administrative Review Board are sufficiently analogous to Article lJI trial proceedings 
that "a state is generally capable of invoking sovereign immunity in proceedings initiated 
by a private party under 29 C.F.R. part 24 [the environmental whistleblower 
regulations]." Rhode Island v. United States, 304 F.3d 31, 46 (I st Cir. 2002) (Migliori). 
Nothing in existing sovereign immunity jurisprudence indicates that tribes cannot invoke 
sovereign immunity in administrative adjudications such as this. 3 

The Secretary of Labor has delegated her authority to issue final administrative 
decisions in cases arising under the WPCA to the Administrative Review Board. Secretary's 
Order 1-2002, 67 Fed. Reg. 64,272 (Oct. 17, 2002). The Secretary's delegation of authority 
to the Board includes, "discretionary authority to review interlocutory rulings in exceptional 
circumstances, provided such review is not prohibited by statute." Id. at 64,273. 

In Migliori, the First Circuit directly decided the question whether state sovereign 
immunity may be used to bar administrative adjudications like ours. As far as our research 
shows, no court has squarely confronted the question whether Indian sovereign immunity 
may be raised in our proceedings. See e.g., Osage Tribal Council v. U.S. Dep 't of Labor, 187 
F.3d J 174, 1180 (10th Cir. 1999)(court need not decide whether the Council could assert its 
immunity in the administrative proceeding, since court finds that "the SDWA has explicitly 
abrogated tribal immunity in any case"). And the Supreme Court has said that "the immunity 
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The standard of review on summary decision is de novo, i.e., the same standard 
that the ALJ applies in initially evaluating a motion for summary judgment governs our 
review. Honardoost v. PECO Energy Co., ARB No. 01-030, ALJ OO-ERA-36, slip op. at 
4 (ARB Mar. 25, 2003). The standard for granting summary decision in whistleblower 
cases is the same as for summary judgment under the analogous Fed. R. Civ. P. 56(e). 
Summary decision is appropriate "if the pleadings, affidavits, material obtained by 
discovery or otherwise, or matters officially noticed show that there is no genuine issue 
as to any material fact and that a party is entitled to summary decision" as a matter of 
law. 29 C.F.R. §§ 18.40, 18.41 (2006); Mehen v. Delta Air Lines, ARB No. 03-070, ALJ 
No. 03-AIR-04, slip op. at 2 (ARB Feb. 24, 2005). If the non-moving party fails to show 
an element essential to his case, there can be no "genuine issue as to any material fact," 
since a complete failure of proof concerning an essential element of the non-moving 
party's case necessarily renders all other facts immaterial. Rockefeller v. US. Dep 't of 
Energy, ARB No. 03-048, ALJ No. 2002-CAA-0005, slip op. at 4 (ARB Aug. 31, 2004), 
citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986). 

DISCUSSION 

The Band seeks summary decision on grounds of tribal sovereign immunity. The 
ALJ denied the motion on the ground that Congress abrogated tribal sovereign immunity 
from suit based on the whistleblower provision of the Clean Water Act and on the ground 
that immunity from suit based on self-government in purely intramural matters did not 
arise. We affirm the ALJ on both counts. 

1. Congress abrogated tribal immunity from Clean Water Act whistleblower 
complaints 

In Erickson v. EPA, ARB Nos. 03-002, 03-003, 03-004, 03-064; ALJ Nos. 1999-
CAA-2, 2001-CAA-8, 2001-CAA-13, 2002-CAA-3, 2002-CAA-18, slip op. at 10-12 
(ARB May 31, 2006), we held that we were bound by the opinion of the Office of Legal 
Counsel (OLC) that Congress waived federal sovereign immunity from suit under the 
whistleblower provisions of the Solid Waste Disposal Act, 42 U.S.C.A. § 6971 (West 
2003), and the Clean Air Act, 42 U.S.C.A. § 7622 (West 2003). OLC concluded that 
Congress expressly waived sovereign immunity from whistleblower suits by (1) 
permitting an aggrieved employee to file a complaint against "any person," and (2) 
defining the term "person" in the statutes' general definitions sections to include "each 

possessed by Indian tribes is not coextensive with that of the States," and "there are reasons 
to doubt the wisdom of perpetuating the doctrine" of tribal immunity. Kiowa Tribe, 523 U.S. 
at 755, 758. However, inasmuch as we conclude that Congress did abrogate tribal immunity 
from suit for violations of the Clean Water Act's whistleblower provision, we need not 
decide the effect of the Migliore decision on these proceedings. 
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department, agency, and instrumentality of the United States."4 42 U.S.C.A. §§ 6971(b), 
6903(15); 42 U.S.C.A. §§ 7622(b)(l), 7602(e) (OLC letter attached). 

The Assistant Secretary of Labor for the Occupational Safety and Health 
Administration (OSHA), argues in his amicus brief that OLC's reasoning compels the 
conclusion that Congress abrogated Indian tribal immunity from whistleblower suits 
under the Clean Water Act. Congress expressed that intention by (1) permitting an 
aggrieved employee to file a complaint against any "person," 33 U.S.C.A. § 1367(a), and 
(2) defining the term "person" in the statute's general definitions sections to include 
"municipalities," id. at § 1362(5), which in turn, includes "an Indian tribe or an 
authorized Indian tribal organization, id at§ 1362(4)." Amicus Br. at 6-10. 

We agree that the framework OLC applied to whistleblower claims against the 
federal government under the SWDA and the CAA must be applied to whistleblower 
claims against sovereign tribes under the Clean Water Act. Under this analysis, we 
conclude that Congress abrogated tribal immunity from whistleblower suits under the 
Clean Water Act. 

The Band argues that an abrogation analysis that focuses only on the text of the 
whistleblower provision and the general definitions provision is too narrow. It fails to 
account for the fact that Congress used much more explicit language elsewhere in the 
Clean Water Act to address tribal sovereignty, viz., the Administrator is "authorized to 
treat an Indian tribe as a State" for enumerated purposes, which do not include the 
whistleblower provision. 33 U.S.C.A. § 1377(e) (West 2001). From this, the Band 
argues that "[a]n elementary principle of statutory construction is that a section of a 
statute dealing with a specific topic (in this case, the sovereign immunity of tribes) 
governs or takes precedence over an interpretation based on a general provision of the 
statute (such as the definitional provisions in§ 1362(4) and (5)[)]." Band Br. at 7. 

The difficulty with this argument is that both the Clean Air Act and the Solid 
Waste Disposal Act include provisions that waive federal sovereign immunity with 
language much more explicit than the whistleblower text. 42 U.S.C.A. § 7418(a) (West 
2003) (CAA) ("Each department, agency, and instrumentality of the executive, 
legislative, and judicial branches, of the Federal Government ... shall be subject to, and 
comply with, all Federal ... requirements, administrative authority, and process and 
sanctions respecting the control and abatement of air pollution in the same manner, and to 
the same extent as any nongovernmental entity"). 42 U.S.C.A. § 6961 (a) (West 2003) 
(SWDA) (same). These provisions would support the same argument the Band makes 
under the Clean Water Act - that the contrast between text concerning federal 

The OLC also considered the Clean Water Act and concluded that Congress did not 
waive federal sovereign immunity from suit under the whistleblower provision of that statute, 
33 U.S.C.A. § 1323 (West 200 I). Although the statute permits wbistleblower claims against 
any "person," 33 U.S.C.A. § 1367(a), the statute's definition of"person" does not include the 
United States, id. § 1362(5). 
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compliance responsibilities and text concerning whistleblower liability shows that 
Congress drafted differently when it wanted to eliminate sovereign immunity than when 
it did not. In other words, the textual differences bespeak a difference in intent. But 
OLC's analysis did not treat the more explicit waivers in the CAA and SWDA as 
evidence of what Congress did not intend in the whistleblower provisions. Nowhere in 
its argument does the Band suggest any reason why the OLC analysis would look upon 
the explicit abrogations in the Clean Water Act differently. 

The Band asserts that we should disregard the OLC opinion. "While opinions by 
the OLC may provide guidance for executive branch agencies, the Board here is 
perfonning an adjudicative function, and is not bound by an opinion." Band Reply Br. at 
3. However, the Band offers no authority for its argument and makes no response to the 
authorities cited by amicus in support of the proposition that OLC opinions bind the 
Secretary of Labor and, in turn, the Board. Amicus Br. at 9 n.6. Thus, we have no basis 
for deviating from our conclusion in Erickson that we are bound by the OLC opinion. 
Erickson, slip op. at I 0-12. Accordingly, we reject the Band's assertion of sovereign 
immunity from suit under§ 1367 of the Clean Water Act. 

2. Tribal immunity based on purely intramural governance does not apply 

The Band also argued that it was immune from suit under subsection 1367 
because Kanj's duties were inherently governmental, and the Ninth Circuit has held that 
federal statutes of general applicability that are silent about coverage oflnd ian tribes, will 
not apply to tribes if they concern "exclusive rights of self-governance in purely 
intramural matters." See EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1078-80 (9th 
Cir. 2001) (following Donovan v. Coeur d'Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 
1985). Band Opening Br. at 11. 

The ALJ rejected this argument because the Clean Water Act is not silent about 
coverage of Indian tribes. Congress specifically referred to Indian tribes twice. The 
whistleblower provision applies to "any person in violation of paragraph (I)" - the 
prohibition on discriminating against employees because they raise environmental safety 
concerns. Id. § 300j-9(i)(2)(A). The general definitions section of the Act defines the 
term "person" to include municipalities, which in turn includes "Indian tribes." 42 
U.S.C.A. § 300£{12) and (11). And§ 1377(e) authorizes EPA "to treat an Indian Tribe as 
a state" under certain circumstances. See Kan) v. Viejas Band, ALJ No. 2006-WPC-01 
(ALJ Dec. 19, 2005) (order denying Respondent's motion for summary decision). 

Additionally, as the ALJ pointed out, the parties are in disagreement on whether 
Kanj's duties are purely intramural. Thus, he concluded, "even if the statute were 
construed as one of general applicability, based on this dispute of fact summary judgment 
is inappropriate." Id. We concur. 
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CONCLUSION 

Accordingly, we hold that the ALJ did not err in denying the Tribe's motion for 
summary decision based on tribal sovereign immunity and we REMAND this case for 
further proceedings consistent with this opinion. 
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Rule 8. i 115. Citation of opinions, CA ST APPELLATE Rule 8.1115 

West's Annotated California Codes 
California Rules of Court (Refs & Annos) 

Title 8. Appellate Rules (Refs & Annos) 
Division 5. Publication of Appellate Opinions (Refs & Annos) 

(a) Unpublished opinion 

Cal.Rules of Court, Rule 8.1115 
Formerly cited as CA ST MISC Rule 977 

Rule 8.1115. Citation of opinions 

Currentness 

Except as provided in (b ), an opinion of a California Court of Appeal or superior court appellate 
division that is not certified for publication or ordered published must not be cited or relied on by 
a court or a party in any other action. 

(b) Exceptions 

An unpublished opinion may be cited or relied on: 

( 1) When the opinion is relevant under the doctrines of law of the case, res judicata, or collateral 
estoppel; or 

(2) When the opinion is relevant to a criminal or disciplinary action because it states reasons for 
a decision affecting the same defendant or respondent in another such action. 

(c) Citation procedure 

A copy of an opinion citable under (b) or of a cited opinion of any court that is available only 
in a computer-based source of decisional law must be furnished to the court and all parties by 
attaching it to the document in which it is cited or, if the citation will be made orally, by letter 
within a reasonable time in advance of citation. 
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Rule 8.1115. Citation of opinions, CA ST APPELLATE Rule 8. 11i5 

( d) When a published opinion may be cited 

A published California opinion may be cited or relied on as soon as it is certified for publication 
or ordered published. 

Credits 
(Formerly Rule 977, adopted, eff. Jan. 1, 2005. Renumbered Rule 8.1115 and amended, eff. Jan. 
1, 2007.) 

Editors' Notes 

ADVISORY COMMITTEE COMMENT 
A footnote to a previous version of this rule stated that a citation to an opinion ordered 
published by the Supreme Court after grant of review should include a reference to the 
grant of review and to any subsequent Supreme Court action in the case. This footnote 
has been deleted because it was not part of the rule itself and the event it describes rarely 
occurs in practice. 

Notes of Decisions (81) 

Cal. Rules of Court, Rule 8 .1115, CA ST APPELLATE Rule 8 .1115 
California Rules of Court, California Rules of Professional Conduct, and California Code of 
Judicial Ethics are current with amendments received through July 1, 2015. California Supreme 
Court, California Courts of Appeal, Guidelines for the Commission of Judicial Appointments, 
Commission on Judicial Performance, and all other Rules of the State Bar of California are current 
with amendments received through July 1, 2015. 
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Rule 8.1105. Publication of appellate opinions, CA ST APPELLATE Rule 8.1105 

West's Annotated California Codes 
California Rules of Court (Refs & Annos) 

Title 8. Appellate Rules (Refs & Annos) 
Division 5. Publication of Appellate Opinions (Refs & Annos) 

(a) Supreme Court 

Cal.Rules of Court, Rule 8.1105 
Formerly cited as CA ST MISC Rule 976 

Rule 8.1105. Publication of appellate opinions 

Currentness 

All opinions of the Supreme Court are published in the Official Reports. 

(b) Courts of Appeal and appellate divisions 

Except as provided in ( e ), an opinion of a Court of Appeal or a superior court appellate division 
is published in the Official Reports if a majority of the rendering court certifies the opinion for 
publication before the decision is final in that court. 

(c) Standards for certification 

An opinion of a Court of Appeal or a superior court appellate division--whether it affirms or 
reverses a trial court order or judgment--should be certified for publication in the Official Reports 
if the opinion: 

( 1) Establishes a new rnle of law; 

(2) Applies an existing rnle of law to a set of facts significantly different from those stated in 
published opinions; 

(3) Modifies, explains, or criticizes with reasons given, an existing rnle oflaw; 

Nex\ ;\ }) 
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Rule 8.1105. Publication of appellate opinions, CA ST APPELLATE Rule 8.1105 

( 4) Advances a new interpretation, clarification, criticism, or construction of a provision of a 
constitution, statute, ordinance, or court rule; 

(5) Addresses or creates an apparent conflict in the law; 

(6) Involves a legal issue of continuing public interest; 

(7) Makes a significant contribution to legal literature by reviewing either the development of a 
common law rule or the legislative or judicial history of a provision of a constitution, statute, or 
other written law; 

(8) Invokes a previously overlooked rule of law, or reaffirms a principle of law not applied in a 
recently reported decision; or 

(9) Is accompanied by a separate opinion concurring or dissenting on a legal issue, and publication 
of the majority and separate opinions would make a significant contribution to the development 
of the law. 

( d) Factors not to be considered 

Factors such as the workload of the court, or the potential embarrassment of a litigant, lawyer, 
judge, or other person should not affect the determination of whether to publish an opinion. 

(e) Changes in publication status 

(1) Unless otherwise ordered under (2), an opinion is no longer considered published if the 
Supreme Court grants review or the rendering court grants rehearing. 

(2) The Supreme Court may order that an opinion certified for publication is not to be published 
or that an opinion not certified is to be published. The Supreme Court may also order publication 
of an opinion, in whole or in part, at any time after granting review. 
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Rule 8.1105. Publication of appellate opinions, CA ST APPELLATE Rule 8.1105 

(f) Editing 

( 1) Computer versions of all opinions of the Supreme Co mi and Courts of Appeal must be provided 
to the Reporter of Decisions on the day of filing. Opinions of superior court appellate divisions 
certified for publication must be provided as prescribed in rule 8.887. 

(2) The Reporter of Decisions must edit opinions for publication as directed by the Supreme Comi. 
The Rep01ier of Decisions must submit edited opinions to the courts for examination, con-ection, 
and approval before finalization for the Official Reports. 

Credits 
(Forn1erly Rule 976, adopted, eff. Jan. 1, 2005. Renumbered Rule 8.1105 and amended, eff. Jan. 
1, 2007. As amended, eff. April 1, 2007; July 23, 2008; July 1, 2009.) 

Notes of Decisions (31) 

Cal. Rules of Court, Rule 8.1105, CA ST APPELLATE Rule 8.1105 
California Rules of Comi, California Rules of Professional Conduct, and California Code of 
Judicial Ethics are cun-ent with amendments received through July 1, 2015. California Supreme 
Court, California Courts of Appeal, Guidelines for the Commission of Judicial Appointments, 
Commission on Judicial Performance, and all other Rules of the State Bar of California are cun-ent 
with amendments received through July 1, 2015. 
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CRIMINAL OFFENSES 

Purpose To enhance the Law Enforcement of the Otoe-Missouria Tribe of 
Oklahoma with the goals and objectives set forth within the Law Enforcement Contract 
between the Otoe-Missouria Tribe of Oklahoma and the Bureau of Indian Affairs; The 
Otoe- Missouria Police Department will enforce the additional codes that are in relation 
to the existing codes Chapter one through Chapter six; IN ADDITION, to the following 
Law and Order Codes, the Otoe-Missouria Police Department will, upon officers 
discretion enforce, cite, and follow the Code of Federal Regulations Title 25-lndians 
Chapter 1-Bureau of Indian Affairs, Department of the Interior Part 11-Law and Order 
on Indian Reservations. 

CHAPTER ONE 

CRIMES AGAINST PROPERTY 

Section 101. Arson in the First Degree 

(a) It shall be unlawful to knowingly and willfully start a fire or cause an 
explosion with the purpose of: 

(1) Destroying or damaging any building, dwelling, occupied 
structure or other property of another exceeding one thousand dollars 
($1,000.00) in value; or 

(2) Destroying or damaging any property, by whoever owned, to 
collect insurance for such loss. 

(b) Arson in the First Degree shall be punishable by a fine of not less than two 
hundred fifty dollars ($250.00) nor more than five thousand dollars ($5,000.00); or by 
imprisonment in the Tribal jail for a term of not less than three (3) months nor more than 
one (1) year; or by banishment for a period of not less than five (5) nor more than ten 
(10) years; or any combination of the above sentences. 

(c) Should the commission of the offense result in the death of or serious 
bodily injury to any person, a sentence of banishment may be imposed for any period 
not exceeding life, in addition to the punishment authorized above. 

Section 102. Arson In The Second Degree 

(a) It shall be unlawful to knowingly, recklessly, carelessly, or negligently, 
without regard to the consequences, start a fire or cause an explosion which: 

( 1) Endangers human safety or life; or 
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fine not exceeding two hundred fifty dollars ($250.00), or by imprisonment in the Tribal 
jail for a term not exceeding three (3) months, or both. 

Section 150. Criminal Usury 

(a) It shall be unlawful for any individual to intentionally provide financing or 
make loans without the expressed written consent from the Otoe-Missouria Tribal 
Council at a rate of interest higher than the following: 

( 1) If the amount to which the interest applies is less than one 
hundred dollars ($100.00), or the period of the loan or financing is less than 

one ( 1) year, or both, the rate of interest shall not exceed twenty-four percent 
(24%) per annum simple interest rate. 

(2) If the amount to which the interest applies is greater than one 
hundred dollars ($100.00), or the period of the loan or financing is greater than one (1) 
year, or both, the rate of interest shall not exceed eighteen percent (18%) pre 
annum simple interest rate. 

(b) Criminal Usury shall be punishable by a fine not exceeding two hundred 
fifty dollars ($250.00), or by imprisonment in the Tribal jail for a term not exceeding 
three (3) months, or both. The victim shall be entitled to restitution for double the actual 
amount of interest which was actually paid and cancellation of all interest owing for the 
term of the financing. 

Section 151. Unlawful Dealing With Property By a Fiduciary 

(a) It shall be unlawful to knowingly deal with property that has been entrusted 
to one in a fiduciary capacity, or property of the Tribal government or of a financial 
institution, in a manner which is known to be a violation of his fiduciary duty, or which 
involves a substantial risk or loss to the owner or to a person for whose benefit the 
property has been entrusted. 

(b) As used in this section, "fiduciary" includes a trustee, guardian, executor, 
administrator, receiver or any person carrying on fiduciary function on behalf of a 
corporation or other organization which is a fiduciary. 

(c) Unlawful Dealing With Property By A Fiduciary is punishable by a fine not 
exceeding five thousand dollars ($5000.00), or by imprisonment in the Tribal jail for a 
term not exceeding one ( 1) year, or both. 

Section 152. Making A False Credit Report 

(a) It shall be unlawful to knowingly make a materially false or misleading 
statement to obtain property or credit for oneself or another or to keep some other 
person from obtaining credit. 
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CRIMINAL OFFENSES 

CHAPTER THREE 

INCHOATE CRIMES 

Section 301. Attempt 

(a) It shall be unlawful to engage in conduct within the Tribal jurisdiction 
constituting a substantial step towards commission of any offense under Tribal, Federal, 
or State laws applicable to the jurisdiction in which any part of the offense was to be 
completed with the kind of culpability otherwise required for the commission of the 
offense. 

(b) Anywhere constituting a substantial step toward the commission of any 
Tribal or Federal offense within the Tribal jurisdiction while acting with the kind of 
culpability otherwise required for the commission of the offense. 

(c) Attempt shall be punishable by the same penalties as the completed 
crime. 

Section 302. Criminal Conspiracy 

(a) It shall be unlawful to agree within the tribal jurisdiction with one or more 
persons to engage in or cause the performance of conduct with the intent to commit any 
offense punishable by Tribal, Federal or State laws applicable to the jurisdiction in which 
the conduct is agreed to be performed and any one person commits an overt act in 
pursuance of the conspiracy. 

(b) Anywhere within one or more persons to engage or cause the 
performance of conduct with the intent to commit any Tribal, Federal or State offense 
within the jurisdiction and any one person commits an overt act in pursuance of the 
conspiracy. 

(c) Conspiracy to commit an offense shall be punishable by the same 
penalties as the completed crime. 
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Section 303. Solicitation 

(a) It shall be unlawful within the Tribal jurisdiction to entice, advise, incite, 
order or otherwise encourage another to commit any offense, with the intent that such 
other person commit an offense punishable under the laws of the jurisdiction where the 
conduct was to be performed. 

(b) In any place, entice, incite, order or otherwise encourage another to 
commit any offense, with the intent that such other person commit an offense 
punishable by Tribal, Federal or State laws within the Tribal jurisdiction. 

(c) Solicitation shall be punishable by a fine not to exceed two hundred fifty 
dollars ($250.00), or by a term of imprisonment in the Tribal jail not to exceed two (2) 
months, or both. 
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Payday Lending by Tribe Targeted by Connecticut - Bloomberg Business Page 1of3 

Bloomberg Business 

Payday 
Connecticut 
Zeke Fuux 
January 6, 20 IS -- 6:06 PM FST 

by Trib 

Shotton says hank r.;gulators an: out to gel an impoverished tribe that 

needs the profits to fund alfordablc housing and afterschonl 

programs_ Phntographer: lcke Faux/Bloomberg 

argeted by 

(Bloomberg) -- The head of an American Indian tribe and two payday-loan companies it O\vns were 

fined a total of $1.5 million by Connecticut regulators who claim they violated a state cap on interest 

rates. 

John Shotton, chairman of Oklahoma's Otoe-Missouri a tribe, \Vas fined $700,000 today in what may be 

the first action against the leader of a Native American group involved in payday lending, according to 

http://www.bloomberg.com/news/articles/2015-01-06/payday-lending-by-tribe-targeted-by-... 91912015 
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Bruce Adams. general counsel for Connecticut's Department of Banking. The tribe's Great Plains 

Lending LLC and Clear Creek Lending also must pay a combined $800,000 for making illegal loans to 

Connecticut residents. the regulator said in an administrative order. 

''We 're trying to protect poor people within our borders:' Adams said in a phone interview. ·'We 

shouldn't have to bend to the wi II of any tribe that creates a company.'' 

The Otoe-Missouria is one of more than a dozen tribes that have gotten into online payday lending, with 

some of the biggest such vvebsites in the U.S. based in double-wide trailers behind a casino on its 

reservation. Tribes say rights granted to them by the U.S. mean they can lend money at rates that can top 

700 percent a year, even in states that ban the shoti-term loans. 

Connecticut is ignoring or misinterpreting "hundreds of years of legal precedent regarding Native 

Americans' sovereign rights,'' Shotton said in an e-mail. The tribe owns the businesses, which f()llow 

federal and tribal laws, and the profits fund social programs, he said. 

·Sovereign Rights' 

"We arc evaluating the legal options available to us as we move fop,,vard vvith this matter and look 

fonvard to continuing to fight for our sovereign rights," Shotton said. 

Little of the revenue from the Otoe-Missouria' s payday websites goes to the tribe, Bloomberg News 

reported in November. Two websites the group says it runs generate more than $100 million a year in 

revenue fbr a company owned by Mark Curry, a veteran of the payday industry, according to a 2013 

presentation to potential investors by his firm. The Otoe-Missouria keeps about 1 percent, an ex-tribal 

official had said. 

Curry declined to conunent today. He said last year that he's a consultant, not a lender, and that the 

presentation was prepared by a third party and contained inaccurate figures. 

N.Y. Ruling 

Connecticut's action follows a court victory last year for New York's banking regulator. A U.S. appeals 

court issued a preliminary ruling in October in favor of New York after the Otoc-Missouria and another 

tribe sued to establish their right to make high-interest online loans. 

http://www.bloomberg.com/news/articles/2015-01-06/payday-lending-by-tribe-targeted-by-... 91912015 
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Other regulators have rnis-:xi questions about whether some payday vvebsites are really owned by tribes. 

Pennsylvania's attorney general sued Think Finance lnc. in November for using tribes, including the 

Otoe-Missouria, as a cover for an "illegal payday-loan scheme." 

Jennifer Burner. a spokeswoman for Fort Worth, Texas-based Think Finance, said last yem· that the 

companies cited in the complaint are legal and licensed. 

"\Ve're proud to be a service provider to Native American e-co1m11erce lending businesses," she said at 

the time. 

While payday loans are regulated by states, the U.S. Consumer Financial Protection Bureau has been 

weighing national rules for the industry for years. Director Richard Cordray said in 2012 that the agency 

\,\'as prepared to use federal authority to regulate lenders affiliated with tribes. 

To contact the reporter on this story: Zeke Faux in New York at zfaux(li}bloomberg.net 

To contact the editors responsible for this story: Peter Eichenbaum at peichenbaum(a)bloomberg.net 

Steven Crabill 
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Sec. 36a-1-53. Reconsideration, CT ADC § 36a-1-53 

Regulations of Connecticut State Agencies 
Title 36a. The Banking Laws of Connecticut 

Department of Banking 
Administrative Procedures 

Article 2 

Rules of Practice in Contested Cases 

Regs. Conn. State Agencies§ 36a-1-53 

Sec. 36a-1-53. Reconsideration 

Currentness 

A party or the department may file a petition for reconsideration of a final decision and the 
commissioner may reconsider, reverse, modify or correct a final decision in accordance with 
section 4-181 a of the Connecticut General Statutes. 

Credits 
(Added effective August 31, 2004.) 

Current with material published in Conn.L.J. through 9/1/2015. 

§ 36a-1-53, CT ADC§ 36a-1-53 

Fntl of Dornmrni 
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Sec. 36a-1-31. Failure to request or appear at a hearing, CT ADC § 36a-i-31 

Regulations of Connecticut State Agencies 
Title 36a. The Banking Laws of Connecticut 

Department of Banking 
Administrative Procedures 

Article 2 

Rules of Practice in Contested Cases 

Regs. Conn. State Agencies § 36a-1-31 

Sec. 36a-1-31. Failure to request or appear at a hearing 

Currentness 

(a) When a party fails to request a hearing within the time specified in the notice, the allegations 
against the party may be deemed admitted. Without further proceedings or notice to the party, 
the commissioner shall issue a final decision in accordance with section 4-180 of the Connecticut 
General Statutes and section 36a-l-52 of the Regulations of Connecticut State Agencies, provided 
the commissioner may, if deemed necessary, receive evidence from the department, as part of 
the record, concerning the appropriateness of the amount of any civil penalty, fine, restitution or 
disgorgement sought in the notice. 

(b) When a paiiy fails to appear at a scheduled hearing, the allegations against the party may be 
deemed admitted. Without further proceedings or notice to the party, the presiding officer shall 
submit to the commissioner a proposed final decision containing the relief sought in the notice, 
provided the presiding officer may, if deemed necessary, receive evidence from the department, 
as part of the record, concerning the appropriateness of the amount of any civil penalty, fine or 
restitution sought in the notice. The commissioner shall issue a final decision in accordance with 
section 4-180 of the Connecticut General Statutes and section 36a-1-52 of the Regulations of 
Connecticut State Agencies. 

( c) A party that failed to request or appear at a hearing may file a petition for reconsideration of a 
final decision pursuant to section 4-181 a of the Connecticut General Statutes and section 36a-1-53 
of the Regulations of Connecticut State Agencies. 

Credits 
(Added effective August 31, 2004.) 
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Sec. 36a-1-31. Failure to request or appear at a hearing, CT ADC§ 36a-1-31 

Current with material published in Conn.L.J. through 9/1/2015. 

§ 36a-l-31, CT ADC§ 36a-1-31 
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