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STATEMENT OF ISSUES

1 Does giving all of the water to the Crow Tribe in the Little Big Horn
River, Pryor Creek, Rosebud Creek, Youngs Creek . . . Blue Creek . .
violate state-based rights.

2. Does the Compact authorizing the Tribe to enter any land for the
purpose of the diversion of the Tribes water right, violate Objectors'
private property rights.

Is the amount of water allocated to the Tribe an over allocation of
water.

4. Is the amount of water allocated to the Crow Tribe in the Ceded Strip
an over allocation of water.

5. Does the over allocation of water to the Crow Tribe mean the
Compact fails to conform to applicable law.

6. Does the lack of quantification of the "Current Use List" render the
Compact unreasonable.

7 Are Objectors entitled to their attorney's fees.

STATEMENT OF CASE

On December 24, 2012, the Water Court granted an order allowing

conimencernent of a special proceeding for approval of the Crow Compact. Order

Granting Motion for Summary Judgment In Part and Denying In Part (December 24,

2012), App. 1 - 20. By July of 2013 all of the Objectors had filed objections to the

Crow Compact. Pursuant to a motion by the Settling Parties (Appellees), the Water

Court issued an order on December 24, 2014, on the following issues:

1. Standard of Review.



2. Compact was negotiated in good faith.

3. The Legislature has the authority to close basins.

4. It was not unreasonable for the Compact not to quantify water.

5 Objectors cannot object to the Compact based on future uses of water by
Obj ectors.

6. The payment of money to the Crow Tribe is not a bribe.

Objectors preserved all of these arguments in the Pre-Trial Order dated

January 23, 2015. Prehearing Order (January 23, 2015), App., pp. 21 - 43). On

January 23, 2015, the Water Court foreclosed Objectors' claim the Compact allowed

the Tribe to divert water from private land. In an order dated January 27, 2015, the

Water Court foreclosed trial on the issue of whether the Compact irnpacts Objectors'

ability to obtain approval of a change order for change of diversion or use. Order

Addressing Additional Pretrial Issues (January 27, 205) App., pp. 48 - 52).

At trial Objectors presented evidence in support of their arguments on the

remaining issues.

• Does the Compact comply with applicable law.

• Was the amount of water allocated to the Crow Tribe unreasonable.

• Was the arnount of water allocated to the Crow Tribe in the Ceded Strip
unreasonable.

• Does the over allocation to the Crow Tribe result in closure of the
basins.
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The Settling Parties presented no evidence that contradicted evidence presented by

Objectors. By Order dated May 27, 2015, the Water Court approved the Compact.

STATEMENT OF FACTS

The Crow Tribe's Reservation is located in southern Montana and consists of

2,054,055 acres. Today, Reservation land is held approximately half in trust and half

in fee status. The Reservation is home to approximately 8,000 of the 11,900 enrolled

Tribal members. Sen. Report, 111-118, 111th Cong., (Jan. 21, 2010).

The Crow Reservation was established principally to preserve an agrarian life

style for the Tribe within the boundaries of the Reservation.' In negotiating the

Compact, the standard used for determining the amount of water for the intent of the

Reservation was the Practicably Irrigable Acres Standard ("PIA").2 TR. I, pp.

242-243.3 The foundation for the settlement of the Crow Compact between the State

of Montana and the Tribe was PIA. TR. I, p. 231.4

Objectors are individuals and entities who own water rights in the State of

' Treaty with Crows, 1868, May 1868 (15 Stats. 649)(Ratified July 25, 1868,
Proclaimed August 12, 1868).

2References to the transcripts in this matter: Transcript of Proceedings on
February 2, 2015, ("TR.1), and Transcript of Proceedings on February 3, 2015,
("TR. II").

'Testimony of Christian D. Tweeten, one of the negotiators of the Crow
Compact on behalf of Attorney General.

4Richard Aldrich, former Northern Cheyenne Judge and 37 years experience
in the Solicitor's Office.
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Montana. The Objectors, for the most part, do not have Big Horn River rights. Trial

Exs. 1 - 110.

The responsibility of the negotiators on behalf of the State of Montana was to

come up with an equitable division of the water between the Tribal reserve water

rights on the one hand, and the water rights that would be available for users under

State law on the other. TR. I, p. 240. "But the idea is to set a quantification so that

we know what is the Indian water right and what is the state-based right." TR. I, p.

241. 5

In the drainages in which all of the water is given to the Crow Tribe, there is

no water for the state-based rights. Article III of the Crow Compact in Section (B)

Little Big Horn and (C) Pryor Creek (D) Rosebud Creek, (E) Youngs Creek . . . Blue

Creek . . . provides: "The Tribe has a water right for all surface water, ground water

and storage" within the Reservation of those drainages. There is no water to any

state-based rights despite the fact that there are state-based rights that have equal

priority date in these drainages to that of the Crow Tribe.6

The Compact also provides that the Tribe can divert water from anyplace on

the Reservation or Ceded Strip without consent or compensation of the land owner.

The Objectors' concern about over allocation of water is not because the Tribe

'Testimony of Christian D. Tweeten.

6 Trial Exhibits 22 through 32, and 106.
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gets more water than they can use - they cannot use it. Objectors' concern is over

allocation, resulting in a closure of basins. Any basin closed cannot change a water

use to meet current technology uses because of the closure of the basins. In the

smaller basins there is no excess of water; therefore, the greater need to convert

archaic methods (flood irrigation) to new rnethods of irrigation. With the Compact,

no changes can be made.

At the trial, Thomas Osborne testified as an expert for the Objectors. Thomas

Osborne' calculated the total number of PIA. Mr. Osborne determined the total

consumptive water for such irrigation. TR. I, p. 42. Mr. Osborne determined that the

Reservation would require an overall on-farrn water use. Mr. Osborne deteimined the

total conveyance loss of the irrigation conveyance. TR. I, p. 43.

Mr. Osborne calculated the total and future irrigation water use for the PIA that

is not currently irrigated. TR. 1, p.50. Therefore, the total amount of water necessary

to irrigate all PIA, both current and future use, is a total of 480,465 AFY.TR.I, p. 130.

The future use of water for PIA required the transbasin diversion of water to

serve irrigated acres in the Little Bighorn Basin with water from the Bighorn Basin.

TR. I, p. 50. It was Mr. Osborne's opinion that it would take about 123,000 AFY to

service the potential future 20,000 - 30,000 acres of PIA within the Little Bighorn

'Thomas Osborne is a professional hydrologist who has 40 years'
experience as a hydrologist.
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Basin that would be served from a diversion from the Bighorn River. Mr. Osborne

opined that the feasibility of that diversion is very unlikely. There was no supporting

engineering study or analysis. TR. I, p. 51.

Based on both current and future PIA being irrigated, the excess amount of

water that was allocated to the Tribe for irrigation for PIA acres that were owned by

the Tribe or in trust without taking into consideration return flows, was approximately

251,000 AFY, (TR. I, p. 53) assuming the unlikely transbasin irrigation.

Mr. Osborne computed the total current and future domestic use of water. TR.

1, p.61. Mr. Osborne cornputed current and future livestock use of water. TR. I, p.

62; and, current and future industrial use. TR. I, p. 67. Mr. Osborne was able to

calculate the total amount of water allocated under the Compact without including

any storage, a total of instream flow of 755,691 AFY. Assuming all the PIA were

held in trust, assuming no return flow; and assuming the unlikely transbasin transfer

of water, the Tribe was allocated 251,000AFY more water than any possible current

and future use together. 47% of the PIA is in fee status, which means those irrigators

would have state-based rights, resulting in additional excess water allocated to the

Tribe of approximately 225,818 AFI. TR. I, p. 53. If we assume the transbasin

transfer of water of 123,000 AFY is not feasible, not taking into consideration that

2/3rds of the water allocated to the PIA would result in return flow into the Bighorn

River, the Crow Compact allocates approximately 615,000 AFY to the Crow Tribe
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in excess of what could be used by the Tribe, currently or in the future.

TOTAL INSTREAM FLOW 755,691 AFY
Irrigation Current and Future PIA - 480,465
47% of PIA is in Fee + 225,818
Current and Future Domestic Use - 9,100
Current and Future Livestock Use - 2,757
Current and Future Industrial Use - 25,000
No Transbasin Diversion of Water + 123,000

TOTAL EXCESS WATER ALLOCATED = 616,016 AFY 8

In addition to the excess water allocated to the Tribe for irrigation, there was

an additional 300,000 AFY of storage in Bighorn Lake which could not possibly be

used by the Tribe.9

In negotiating the Crow Compact, it was the State's goal to keep enough water

in the Bighorn River to preserve or enhance the Blue Ribbon Trout Fishery in the

Bighorn River. TR. II, p. 11, TR. I, p. 176, Crow Staff Report, p. 70, Sett. Parties' Ex.

21. It was the State's request that an additional 250,000 AFY be given to the Crow

Tribe. The Crow Tribe would agree not to divert that water from the Bighorn River

from the afterbay to the Two Leggins Diversion, so that water could be trapped by the

State in the Cornpact for the fishery. There were no scientific studies, biological

studies or geomorphological study upon which that amount of water was based. TR.,

8 Mr. Osbome's testimony was uncontroverted.

9The Dalby Report was a report made by Chuck Dalby, a hydrologist in the
Water Management Bureau for the Department of Natural Resources. Attachment
No. 2 to the Crow Staff Report, Sett. Paties' Ex. 21.
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I, p. 176. In fact, the goal of the State was clearly stated in the first negotiating

session and every meeting between the parties thereafter, (TR., II, p.11, Ex. 21, p. 70).

It is undisputed one of the few basins in the United States that has excess water

is the Big Horn River.' The Objectors are not users of Big Horn River water, rather

they are water users of other tributaries that are hydraulically related that were not

seriously considered in the approval of the Crow Compact. TR. I, Exs. 1 - 110.

STANDARD OF REVIEW

A compact negotiated, ratified, and approved pursuant to the authority and

procedures set forth in § 85-2-702, MCA, is closely analogous to a consent decree,

in that it represents a voluntary, negotiated settlement between parties that is subject

to continued judicial policing. In Re Chippewa Cree Tribe, 2002 Mont., Water

LEXIS 1. See e.g., United States v. Oregon, 913 F.2d 576, 580 (9th Cir. Ore.1990),

cert. denied sub nom. Makah Indian Tribe v. United States, 501 U.S. 1250 (1991).

Essentially, in reviewing a consent decree, "a . . . court must be satisfied that

[the settlement] is at least fundamentally fair, adequate and reasonable, [and] because

it is a form of judgment, a consent decree must conform to applicable laws." State

of Oregon, 913 F.2d at 580. The purpose of this kind of judicial review is  not to 

ensure that the settlenient is fair or reasonable between the negotiating parties, but

that it is fair and reasonable to those parties and the public interest who were not

13 Order Approving Compact (May 27, 2014), p. 20, App., p. 72.
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represented in the negotiation. State of Oregon, 913 F.2d at 581.

Whether Objectors suffered material injury by the Compact is not a standard

of review. The Court In Re Chippewa Cree Tribe, Mont. Water Lexis 1, stated that

United States v. Oregon stood for the proposition that there was a requirement of

material injury to the Objectors; however, that is not the language of United States

v. Oregon, 913 F.2d at 581. United States v. Oregon stood for the proposition the

Compact must be reasonable in light of the public's interest. Id.

Where an objector can establish standing, i.e. "good cause," to object to the

compact, the responsibility of the Court to protect those interests is heightened, and

the Court's level of inquiry should be commensurate with the potential degree of

injury. Id.

The Water Court held that Objectors must show "material injury." That

standard has only been used in In Re: Chippewa Cree Tribe, and no other court in

any jurisdiction has held that to be the standard. The standard universally applied is

whether the objector has "good cause" to object. Id.

If the Objectors cannot show "good cause," the Court should apply the

"fundamentally fair, adequate and reasonable and conforms to the law" test. United

States v. Oregon, 913 F.2d 576, 580 (9th Cir. 1990). If the Objectors can show "good

cause," the burden upon the Objectors is much less onerous in determining the decree

is unreasonable. United States v. Oregon at 581.
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As long as the objections are not arbitrary, irrational, unreasonable, or
irrelevant then only a "minimal claim or interest in land or water that
could feasibly be adversely affected" is sufficient to constitute "good
cause." . . . because the objections should be considered "in the interest
of resolving all potential disputes that could arise."

Mont. Trout Unlirnited v. Beaverhead Water Co., 2011 MT 151, ¶38, 361 Mont., ¶38,
55 P.3d, 179, ¶38 (quoting § 55-2-233, MCA).

SUMMARY OF ARGUMENT

I. The Following Provisions of the Crow Compact Violate Objectors'
Rights:

A. All of the water in basins listed below was allocated to the Tribe,

even though the basins are not wholly within the Reservation and some of the State

based rights have equal priority in these basins.

.

•

Pryor Creek Basin
Rosebud Creek Basin
Little Big Horn
Youngs Creek Blue Creek

B. The Tribe has the unfettered right to enter any land within or outside the

Reservation for diversion of water allocated under the Compact.

II. Is the Crow Compact Overreaching or Unreasonable, Resulting In
a Closure of All Basins.

A. Is there an over allocation of water to the Crow Tribe.

B. The closure of Basins is unreasonable.

C. The lack of quantification of water allocated to the Tribe is
unreasonable.

D. The amount of water allocated to the Ceded Strip is unreasonable.
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III. The Crow Compact Violates the Objectors' Constitutional Rights.

IV. Objectors May Recover Fees Under the Private Attorney General
Doctrine.

ARGUMENT

I. Jurisdiction.

The Montana Water Court has jurisdiction to review the Crow Tribe-Montana

Compact under the authority granted by the McCarran Amendment of 1952 (43

U.S.C. § 666); authority granted in §§ 85-2-231, 85-2-233 and 234, 85-2-701 and

702, MCA; and Section B of Article VII of the Chippewa Cree Tribe-Montana

Compact. See also, Arizona v. San Carlos Apache Tribe, 463 U.S. 545, 564 (1983),

and State ex rel. Greely v. Confederated Salish &Kootenai Tribes ("Greely II"), 219

Mont. 76, 89, 712 P.2d 754 (1985). In adjudicating federal or Indian reserved water

rights, this Court must apply federal law. San Carlos Apache, 463 U.S. at 867;

Colorado River Water Conservation District v. United States, 424 U.S. 800, 812-813

(1976); Greely II, 219 Mont. at 89, 95. In Re Chippewa Cree Tribe, 2002 Mont.,

Water LEXIS 1, 11.

State-created water rights are defined and governed by state law. State ex. el

Greely v. The Confederated Salish and Kootenai Tribes of the Flathead

Reservation (1985), 219 Mont. 76, 89, 712 P.2d 754, 762; see also, Art. IX, Sec. 3(4),

Mont. Const. 1972; § 85-2-101, MCA. Montana, like most western states, adopted

the prior appropriation doctrine under which water is apportioned on the basis of use.

-1 1-



State ex. el Greely, 219 Mont. at 79. " As between appropriators, the first in tirne is

the first in right." § 85-2-401(1), MCA. An appropriator is generally entitled to a

specified quantity of water so long as actual, beneficial use is made of the water.

State ex. el Greely, 219 Mont. at 79; § 85-2-404, MCA. The 1972 Montana

Constitution states that;

(1) A11 existing rights to the use of any waters for any useful or
beneficial purpose are hereby recognized and confirmed.

(2) The use of all water that is now or may hereafter be 
appropriated  for sale, rent, distribution, or other beneficial use, the right
of way over the lands of others for all ditches, drains, flumes, canals,
and aqueducts necessarily used in connection therewith, and the sites for
reservoirs necessary for collecting and storing water shall be held to be
a public use.

(3) All surface, underground, flood, and atmospheric waters
within the boundaries of the state are the property of the state for the use 
of its people and are subject to appropriation for beneficial uses as
provided by law.

(4) The legislature shall provide for the administration, control,
and regulation of water rights and shall establish a system of centralized
records, in addition to the present system of local records." (Emphasis
Added)

Mont. Const. Art. IX, § 3, (1972).

The Montana legislature enacted the Water Use Act of 1973 pursuant to Article

IX, Section 3(4). Id. The Montana Supreme Court has explained:

The Act is comprehensive legislation designed to ". . . provide for the
administration, control, and regulation of water rights and establish a
system of centralized records of all water rights." Section 85-2-101(2),
MCA, (ernphasis added). Under this Act, an adjudication process of all
water rights existing prior to July 1, 1973 was instituted. Sections
85-2-211 through 85-2-243, MCA. Additionally, appropriations ofwater
rights after July 1, 1973 could only be made through an application and

-12-



pei mit procedure governed by the Department of Natural
Resources and Conservation. Sections 85-2-301 through
85-2-317, MCA.

Castillo v. Kunneman (1982), 197 Mont. 190, 197-98, 642 P.2d 1019, 1024-25.

Montana water rights are a unique interest. In re Water Rights Yellowstone

River (1992), 253 Mont. 167, 173, 832 P.2d 1210, 1213 (citing Department of State

Lands v. Pettibone (1985), 216 Mont. 361, 702 P.2d 948). These rights, like other

property rights, are protected against unreasonable state action; however, they have

not been granted indefeasible status. Id. at 174. The Castillo Court affirmed that a

water right acquired by appropriation and used for a beneficial and necessary purpose

in connection with a given tract of land is an appurtenance. Castillo, 197 Mont.

at 196.

II. The Crow Compact Violates the Objectors' Property Rights.

A. The Compact gives all the water to the Tribe in drainages
other than Big Horn and Yellowstone.

A state-based right no longer exists in the drainages in which all of the water

is given to the Crow Tribe. The Compact states at Article III in Section (B) Little Big

Horn and (C) Pryor Creek (D) Rosebud Creek, (E) Youngs Creek . . . Blue

Creek . . .: "The Tribe has a water right for all surface water, ground water and

storage within" the Reservation of those drainages. There is no water to any

state-based rights despite the fact that there are state-based rights that have equal

priority date in these drainages to that of the Crow Tribe. All water, even the water
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that has an equal priority date, has been given to the Crow Tribe.

The water shared in time of shortages between Tribal water rights under the

Current Use List and a state-based water right is to be managed by the Tribal Water

Resource Departrnent. However, that Department does not exist. TR. I, p. 204. The

Tribe is not administering the water. TR. I, p. 205. State-based rights are to be

administered pursuant to the Crow Tribal Water Code, however, the Crow Tribal

Water Code has not been written. TR. I, p. 205. If there are problems with the

administration of the Crow Tribal Water Code which has not yet been written, they

are supposed to go to the Crow Compact Board. However, the Crow Compact Board

does not exist. TR. I, p. 205. In the meantime, the administration of water on the

Reservation is administered by the Department of Interior, Bureau of Indian Affairs,

strictly for the benefit of the Tribe and its Allottees, and not any state-based water

right. TR. I, pp. 218-219.

The Water Court approved the Compact suggesting the state-based rights are

protected by the Tribe in times of shortage.

Although the Tribe received all the water in the smaller basins, the
Tribe's rights are subject to limitations designed to protect State-based
rights. State-based rights with priority dates before ratification of the
Compact are protected by shortages hearing provisions. §85-20-901,
MCA (Art. III B 6, Art. III C 6, Art. III D 6, Art. III E 6)

Order Approving Compact (May 27, 2015), p. 18-19, App. pp. 70, 71.

These "limitations" require Tribal administration which does not exist. The
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State-based rights no longer have a right to enforce in State, Federal or Water Court

or Tribal Court. All water was given to the Tribe. Only in times of shortage must the

Tribe "administer" water "equitably." § 85-20-901, MCA; Art. III, B(6), C(6), D(6)

and E(6).

B. The Tribe has the right to enter any land within or outside the
Reservation for diversion of water allocated to the Tribe.

Pursuant to Article VI (B)(3) of the Compact and § 85-2-702, MCA, the terms

of the Compact must be included in the final decree without alteration. Pursuant to

Article III (B)(4), (C)(4), (D)(4), (E)(4) and (F)(4), "[T]he Tribe may divert or permit

the diversion of the Tribal water right from any place  and by any means  for use in

connection with the Tribal interests" in the Little Big Horn River Basin, the Pryor

Creek Basin, the Rosebud Creek Basin, Youngs Creek Drainage . . . Blue Creek

Drainage, et al., and the Ceded Strip. Christian Tweeten, on behalf of the State of

Montana, negotiated the Crow's right to divert water at any place by any means within

the Crow Reservation and the Ceded Strip. TR. I, pp. 246-248. The Crow Compact

is required to be ratified without alteration. This means the negotiated right of the

Tribe to enter on to any land within the Ceded Strip and within the exterior

boundaries of the Crow Reservation for purposes of diverting the Tribal Water Rights

granted in the Compact. Such a negotiation against the interests of the private land

owner within the exterior boundaries of the Crow Reservation and the Ceded Strip

is a violation of the Objectors' Constitutional rights.
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The Water Court completely ignores the language of the Compact and held

that, "The Court ruled that the Compact does not pei mit the Tribe to divert water from

private fee land without the landowners' permission." Prehearing Conference

Minutes and Order, January 23, 2015, p. 2, App., p. 45. The Objectors cannot rely

on a water court's one-line statement as protection from entry on their land.

There is no analysis. There is no reasoning. The Water Court's holding is

contrary to the language of the Compact and opposite of what Mr. Tweeten testified

was the intent of the negotiations. TR. I, pp. 246-248. 1'

III. The Crow Compact Is Overreaching or Unreasonable.

A. The Compact over appropriated water to the Tribe.

The unreasonableness of the Compact is identified by the excess amount of

water allocated to the Tribe. The maximum water that could be used by the Tribe is

497,312 AFY.

Mr. Osborne computed the maximum amount of water for PIA to be 480,465.

TR. I, p. 130. Mr. Osborne computed the total current and future domestic use of

water to be 9,100 AFY. TR. I, p. 61. Mr. Osborne computed current and future

livestock use of water to be 2,757 AFY. TR. I, p. 62; and, current and future

industrial use to be 25,000 AFY. TR. I, p. 67. Mr. Osborne was able to calculate the

rights.
" Minute Entry from a Water Court judge does not protect the Objectors'
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total an-iount of water allocated under the Compact without including any storage,

which consisted of the 500,000 AFY in the Bighorn River and the flows frorn the

other drainages to be 755,691 AFY. Assuming all the PIA were held in trust,

assuming no return flow, and assuming the unlikely transbasin transfer of water, the

Tribe was allocated 251,000AFY more water than any possible current and future use

together. Recognizing that the 47% of the PIA is in fee status, which means it would

have state-based rights, that is additional excess water allocated to the Tribe of

225,818 AFY. If we assume the transbasin transfer of water of 123,000 AFY is not

feasible, not taking into consideration that 2/3rds of the water allocated to the PIA

would result in return flow into the Bighorn River,12 the Crow Compact allocates

615,000 AFY to the Crow Tribe in excess of what could be used by the Tribe,

currently or in the future, which makes perfect sense taking into consideration the

greatest PIA and the srnall number of Tribal members.

In addition to the 615,000 AFY in excess that was allocated to the Tribe by

instream flow, an additional 300,000 AFY was granted in storage in Bighorn Lake.

Moreover, the 300,000 AFY in the Big Horn Reservoir will never be used. TR.

I, pp. 72, 73. According to the State's own hydrologist, the Big Horn River flows

since record have been kept was sufficient to satisfy all flow requirements, even in

the driest years. See, Dalby Report. Supra, p. 7, fn 9.

12 Osborne, TR. I, p. 53.
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At page 21 of its opinion, the Water Court tries to justify the over allocation

of water to the Tribe. The flaws in the Water Court's analysis are three fold. First,

it is not argued that the 300,000 AFY of storage has either priority or is used for in

stream flow. The problem is this water is allocated which make the basin

overallocated, resulting in the closure of the basin. Second, the 477,000 AFY needed

for irrigation doesn't take into consideration 47% of the PIA is owned by non-Tribal

owners and 477,000 AFY is needed for all PIA. The total AFY needed for irrigation

from the Big Horn is 290,101 AFY: not 477,000 which is for all PIA.' The Water

Court's analysis assumes 477,000 is for the Big Horn, which is false. Further, there

are a significant number of PIA north of Two Leggins for which the 250,000 fish

AFY can be used. Third, return flow from irrigation is approximately 2/3 of the

arnount diverted. Putting approximate 180,000 of the 290,101 AFY back in the

river.' 4

The Settling Parties introduced no evidence and provided no testimony

contrary to Mr. Osborne.

B. The State Negotiated Contrary to the Public's Interests.

In the negotiations the State insisted that the Tribe be given an extra 250,000

AFY of water and that they could not divert the water from the Afterbay to the Two

°Osborne Report, Ex. 111, Table 7, Ex. A; the State's Hydrologist confirms
the "Dalby Report."

'Osborne, TR. I, p. 53.
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Leggins Diversion:5 The reason admitted by the State was to protect the Blue

_Ribbon Fishery. TR. I, p. 176. The State gave the water to the Tribe so the "public"

could not use the water in the chance it might interfere with the fishery. However,

this was contrary to the Dalby Report which confirrned there was more than enough

flow in the Bighorn River to meet all needs and the 300,000 AFY that the Tribe had

been granted in Bighorn Lake would never be used. There were no scientific studies,

biological studies, or geomorphological study to support the need for the 250,000

AFY for the fishery. TR. I, p. 176. The Montana Constitution requires the water be

made available now or in the future  for beneficial use to Montana citizens. Art. IX,

Sec. 3, 1972 Montana Constitution. It is the 250,000 extra water given in the

Compact that makes the Compact overreaching.

C. The Closure of the Basins Injures the Objectors.

The over allocation of water to the Tribe resulted in closure of Basins. As a

result of the Compact, the Big Horn River Basin is closed. Article III (A)(8). The

Little Big Horn Basin is closed. Article III (B)(7). The Pryor Creek Basin is closed.

Article III (C)(7). And the Rosebud Creek Basin is closed. Article III (D)(7).

Moreover, it is stated in Article IV (D)(1) that the basins in the Big Horn River

Basin and the Pryor Creek Basin are closed within and outside the Reservation. The

'The Objectors' rights are on non-Big Horn River basins. There is no
dispute that there is more than enough water in the Big Hom River to handle all
potential irrigation in that Basin within the Reservation.
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closure of these basins that makes the Compact unreasonable. It is because the State

has allowed the Crow Tribe 255,815 AFY that is unusable by the Tribe that the State

has closed the Big Horn, Little Big Horn, Rosebud and Pryor Creek Basins. The

closure of those basins to both on and off-reservation water right holders that makes

the Compact unreasonable.

The Objectors argue that the over allocation of water to the Crow Tribe in the

Crow Compact resulted in the water in the Big Horn Basin and other affected

tributaries to the Crow Compact to be fully appropriated, resulting in the closure of

those basins. The Water Court's response was "the Montana Legislature has the

power to close basins to new appropriations." Article XI Section 3 §4 Montana

Constitution states "Whe legislature shall provide for administrative, control, and

regulation of the water rights..." Pursuant to this authority, the Legislature enacted

what is known as a basin closure statue. "(T)he Legislature may by law preclude

permit applications" in highly appropriated basins or sub-basins. §85-2-319 (1),

MCA. Water Court Order, Dec. 24, 2014, p.10. The Water Court's analysis of the

Objectors' argument that basin closure makes the Compact unreasonable is a result

driven circular argument.

It is the over allocation of water to the Crow Compact that makes the basins

"highly appropriated" which allows the legislature - which it did in the Crow

Compact - to close the basins. It is exactly the over allocation of water to the Crow
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Tribe which resulted in the Legislature closing the Basins which makes the Cornpact

unreasonable.

In addition to the direct injury to the Objectors of the Crow Compact, there is

additional injury, not only from new or future development, but as pointed out by

Thomas Osborne on page 15 of his September 17, 2014, report, and page 3 of his

November 21, 2014, report, injury is the inability to make any change without

objection from the Crow Tribe. See, Osborne Report, November 21, 2014, pp.

19-20.

The Depletion Halo effect, first recognized in the Mont. Trout Unlimited v.

Mont. Dep't of Natural Res. & Conservation, 2006 MT 72; 331 Mont. 483, 133 P. 3d

224, will cause injury to the Objectors by closing the basins without the possibility

of mitigation or de minimus depletion rates. Osborne Aff. ¶¶13, 14, and 18, App.,

pp. 85, 86. 16

Mr. Osborne opined that as a result of the Compact, the water which was

transferred from the Bureau of Reclamation to the Crow Tribe made the water from

storage unavailable to the Objectors' or others' non-Tribal uses, and it removed the

means of mitigation needed by the Objectors and other water users within the

hydraulic halo of the Bighorn River Basin. TR. I, p. 141. Aff. Thomas J. Osborne

(November 20, 2015), ¶¶ 12, 13, 14.

16 See also Aff. of Bruce Bekkedahl (November 20, 2014).
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For example, Objector, RU Lazy Two Land and Cattle Co., LLC, has a water

right to water 1500 head of cattle direct from the source of Blue Creek (an

off-Reservation closed basin). If the DNRC or EPA were to come in and claim that

it was a pollution or health problem to have those cattle drinking water directly from

the source,' RU Lazy Two, having a water right defined both as to time, place and

quantity, would have the right to request a change diverting the water temporarily to

water cattle out of the strearn bed with return flow back into the creek. The Crow

Tribe would have the right to object, as Blue Creek is hydraulically related to Pryor

Creek, and Blue Creek flows into the Yellowstone above the ceded strip.

The problem with meeting an objection of the Crow Tribe is that the applicant

for change must set forth a plan that addresses the rate, location and time of the

applicant's change and use and how it affects the objector. Not knowing, for example,

the amount, the tirning, location of any potential diversion of water by the Crow

Tribe, rnakes it impossible for State water users to respond to an objection made by

or on behalf of the Tribe or to mitigate a potential adverse effect.

As the Compact now reads, it places the basins around the Crow Reservation

in the "Cuba Effect." There can be no progress based on technology, improved

practices, changes in irrigation and livestock methods and methodology. The basins

will be stuck in time. The basins are closed.

DNRC or EPA intervention to in-stream watering of livestock is not
speculative.
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D. The Lack of Quantification of Water Allocation to the Tribe is
Unreasonable.

The Crow Compact does not quantify the Tribe's rights to water in any drainage

or ground water other than the Big Horn Drainage; therefore, the Tribe on a tributary

other than the Bighorn River is not limited as to the amount of water taken. Many

obj ectors get water in competition with the Tribe, but the amount of water reserved

for the Tribe is not quantified.18

The Crow Compact provides for a Current Use List. The Current Use List or

the Final Current Use List will be the list that will be the milestone for sharing with

all state-based rights in times of shortages. TR. I, p. 202.'9 The Current Use List does

not identify the amount of water that is to be used by the Tribe; rather, it only

identifies whether it is irrigated acres, water wells or storage. TR. I, pp. 202-203.

It was not until January 20, 2015, that the Final Current Use List was submitted

to the State of Montana. TR. I, p. 199. That Current Use List has not been published

and not made available to the general public. TR. I, p. 200; TR. I, p. 229. The

DNRC can now review the Current Use List, which it has a period of six months to

do, and approve or disapprove or not act, based on the List. TR. I, pp. 200-201.

18 The Court touched on this isue in the recent case of In Re Crow Compact,
2015 MT, ¶ 37 - 39.

19Testimony of John Anevski. Mr. Anevski is the Regional Resource
Officer in the Rocky Mountain Region east of the Divide in Montana and is in
charge of supervising irrigation projects for the Bureau of Indian Affairs.
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The water shared in time of shortages between Tribal water rights under the

Current Use List and a state-based water right is to be managed by the Tribal Water

Resource Department. There is no Tribal administration or Crow Tribal Water Code.

TR. I, p. 204, 205. Without Tribal administration of water on the Reservation, the

water is administered by the Department ofInterior, Bureau of Indian Affairs, strictly

for the benefit of the Tribe and its Allottees, and not any state-based water right. TR.

I, pp. 218-219.

There being no quantified usage by the Crow Tribe from these drainages, is

injurious to these Objectors.' Because the Crow Tribe has no quantified usage, the

Tribe or its member can remove more water from the particular drainage than is

necessary at a particular diversion or time, leaving insufficient water. It is not that

there is a shortage of water, rather the failure to quantify would leave insufficient

water from a particular diversion. The clearest example is Objector Coburn. Objector

Coburn receives irrigation water out of the Coburn Ditch. The Coburn Ditch is

diverted out of Pryor Creek and flows along the Coburn Ditch to Coburn's irrigated

property, all of which is within the interior boundaries of the Reservation. Coburn's

upstream neighbors, Jack Halverson and Sam Bogus, Native Americans, have been

diverting all of the water out of the Coburn Ditch onto their property during the

irrigation season, leaving no water to irrigate Coburn's irrigated field. This is not due

1868.
20 Coburn and Rigler have an equal priority date with the Tribe, May 7,
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to insufficient water or physical constraints of the distribution system, because there

is plenty of water both in Pryor Creek and the Coburn Ditch to adequately irrigate all

of the acres. Rather, it is because there is no quantification as to the amount of water

which can be diverted from the Coburn Ditch to the Tribe or Tribal Member's

property. The unquantified appropriation is injurious to Coburn. See Aff. of Lyndon

S. Coburn, (November 13, 2014). The same injurious effect occurs for each of the

other on-Reservation objectors on tributaries other than on the Bighorn River.

Without quantification of the Tribe's use, it directly injures on-Reservation Objectors.

Even if there were an administration to deal with water issues, in times of

shortage which there is not; there is no way to regulate or enforce the amount of water

used by an upstream Tribal member when there is not a time of shortage.

E. Is The Amount of Water Allocated to the Ceded Strip Unreasonable.

The allocation of47,000AFY to the ceded strip, which consists of15,553 acres,

was arbitrary, which in turn makes it unreasonable. According to the Crow Staff

Report, the number 47,000 AFY was deterrnined by multiplying 15,553 acres by 3

and then rounding. TR. I, p. 85. There is no timing, location or potential diversion of

this water; it is not in any way related to practicably irrigable acres (TR. I, p. 86);

there is no provision in the Compact for sharing in the time of shortage; therefore, in

a time of shortage there could be a call, which would affect the Yellowstone River
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Basin Objectors, Montana Sulphur 21, Abel ", Green23 and RU Lazy Two24 .

F. The Compact Failed to Conform to Applicable Law.

The Water Court's response to Objector's argument that the Compact did not

comply with applicable law taking into consideration Winters 207 U.S. 564, 576-577

and its progeny as it relates to the amount of water needed by the Crow Tribe. The

Water Court states it is because the Objectors failed to show material injury. 25

The Water Court went on to state:

The lack of injury to the Objectors obviates the need to undertake an
inquiry into whether the Compact complied with applicable law.
Nevertheless, it is worth noting that determining whether the Compact
complied with applicable law requires a comparison of the purposes of
the Treaty with the water rights recognized in the Compact. Winters,
207 U.S. at 576-77. The Objectors did not make that comparison. They
did not introduce a copy of the May 7, 1868 Treaty into evidence, nor
did they produce other evidence illuminating the purposes of the Treaty.

Order Approving Compact (May 27, 2015), p. 28, App., p. 80.

First, a majority of the evidence presented to the Court by the Objectors was

the amount of water for irrigation, domestic use and stock use and industrial use for

21 Montana Sulphur & Chemical Company

22 Abel Family Limited Partnership.

23William S. Green and Esther W. Green

24RU Lazy Two Land and Cattle Co.

" Please see Standard of Review, p. 8 - 10, material injury is not the
applicable standard. Order Approving Compact (May 27, 2015), p. 28, App., p.80.
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the Crow Tribe compared to the amount of water allocated to the Crow Tribe under

the Compact. Supra, pp. 18 - 10. That is exactly the comparison required to

determine whether the Crow Compact complied with applicable law. Secondly, the

Water Court criticizes Objectors for failure to introduce a copy of the May 7, 1868

Treaty into evidence. However, that Treaty is something to which the Water Court

is mandated to take judicial notice. Rule 202 of the Montana Rules of Evidence

provides:

Judicial Notice of Law.
(d) when mandatory, a Court shall take judicial notice

(1) of the common law, the Constitutions and Statutes of the
United States and of this and every other State,
Territory and Jurisdiction of the United States.

M. R. Evid., 202.

The proper citation of the Treaty at issue is: "Treaty with the Crow's, 1868,

May 7, 1868, (15 Stats., 649)(Ratified July 25, 1868, Proclaimed August 12, 1868.)"

The Montana Rules of Evidence require the Court to take Judicial Notice of

United States Statute at Large and Treaties of the United States.

Third, the Objectors introduced testimony of Christian Tweeten, one of the

negotiators of the Crow Compact, on behalf of the State Attorney General's Office.

He testified that according to the Treaty language, the Crow Reservation was

established principally to establish an agrarian lifestyle for the tribe within the

boundaries of the reservation, and that the standard used for determining the amount
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of water for the intent of the reservation has been practicably irrigable acres standard

("PIA") TR. 1, pp. 240-243.

Finally, the purpose of the Treaty is not a question of fact for which Objectors

produce evidence. The purpose of the Treaty is a question of law. The Reservation

was established so the Crow Tribe people could be engaged in agriculture. The

United States Supreme Court takes the interpretation of a Treaty very seriously.

Abbott v Abbott, 560 US1§2010. 560 U.S. 1 (2010) (the interpretation of a Treaty

is a question of law).

IV. The Crow Compact Violates the Objectors' Due Process Rights.

It is well established that Montanans have a property interest in appropriative

water rights under Montana law. These rights are assured by the Montana

Constitution. Montanans are afforded protection from the deprivation of their

property rights, including their appropriative water rights, without due process oflaw

by both the Montana Constitution and the United States Constitution.

The Montana Constitution provides that "no person shall be deprived of life,

liberty, or property without due process of law." Art. II, Sec. 17, Mont. Const.

Similarly, the Fourteenth Amendment to the United States Constitution provides that

no State shall "deprive any person of life, liberty, or property, without due process of

law . . . ." Whether a person has been denied his or her right to due process is a

question of constitutional law. Crismore v. Montana Board of Outfitters, 2005 MT
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109, 1111, 327 Mont. 71, ¶11, 111 P.3d 681, ¶11.

Procedural due process requires both notice of a proposed action and some

forrn ofhearing that provides a meaningful and timely opportunity to be heard before

property is taken. Id. at 15. Procedural Due Process does not proscribe what

procedural safeguards must be in place. Montana Media Inc., v. Flathead County,

2003 MT 23, ¶66, 314 Mont. 121, ¶ 66, 63 P.3d 1129, ¶66. However, the procedure

should reflect the nature of the private and governmental interests involved. Id. Only

under exigent circumstances, where the government's interest requires immediate

action, may a post-deprivation rather than a pre-deprivation hearing satisfy due

process. Id.

The government argues that it had public hearings and that some of the

Objectors attended those meetings. The meetings did not allow objection to the

negotiation or imput into the language ofthe Cornpact. The public hearings could not

be construed as meaningful opportunities  to be heard prior to the property taken.

Crismore at ¶ 15. There was no discussion of closing a basin or the post Trout

Unlimited recognition of the Depletion Halo effect.

Because the Objectors had no meaningful opportunity to be heard in the

Compact negotiations, this Court should consider whether the Compact "is fair and

reasonable to those parties and to the public interests who were not represented in the

negotiations." United States v. Oregon, 913 F.2d 576, 581.
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V. Objectors May Recover Fees Under the Private Attorney General Doctrine.

The Montana Supreme Court has adopted three factors to be considered in

awarding attorney fees under the private attorney general doctrine: (1) the strength

or societal importance of the public policy vindicated by the litigation; (2) the

necessity for private enforcement and the magnitude of the resultant burden on the

plaintiff; and (3) the number of people standing to benefit from the decision.

Montanans for the Responsible Use of the School Trust v. St. ex rel. Bd. of Land

Comm'rs., 1999 MT 263, ¶ ¶ 66-67, 296 Mont. 402, !i¶ 66-67, 989 P.2d 800, ¶

66-67 (citing Serrano v. Priest, 20 Ca1.3d 25, 569 P.2d 1303, 1314, (1977));

Bitterroot River Protective Assin v Bitterroot Conservation Dist., 2011 MT 51, 20,

359 Mont. 393, ¶ 20, 251 P.3d 131, ¶ 20.

It is the public policy of the State of Montana to ensure the protection of its

citizens from arbitrary discriminatory state action.Mont. Const. Art. II §4; Snetsinger

v. Mont. Univ. Sys., 2004 MT 390, ¶ 27, 325 Mont. 148, ¶ 27, 104 P.3d 445, 27.

CONCLUSION

For the foregoing reasons, the Water Court's approval of the Crow Compact

should be reversed.

RESPECTFULLY SUBMITTED this  -11  day of August, 2015.

PATTEN, PETERMAN, BEKKEDAHL & GREEN, PLLC

By: 
W. Scott Green, Attorney for Appellants
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