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I.  INTRODUCTION 
 

The Respondents lack the authority to forcibly disenroll the lineal descendants of Chief 

Tumulth and his wife Susan.  Setting aside the threshold constitutional problems with this mass 

disenrollment action, which in and of themselves preclude any legal forcible disenrollment of 

any Petitioner, the Respondents’ forcible disenrollment actions in the instant case constitute 

reversible error under the standards set forth in the “emergency” amendments to the Enrollment 

Ordinance passed this summer or the previous standards that governed this matter.  The 

Respondents’ brief does nothing to alleviate any of these fatal flaws underpinning the 

Petitioners’ forcible disenrollments.  

Although the Respondents’ brief—like the record—is voluminous, it fails to establish 

that there is substantial record evidence supporting the Respondents’ decision to disenroll the 

Petitioners.  It also fails to show how the Respondents’ decision was not wholly arbitrary, 

capricious, and, moreover, totally predetermined.  Specifically, the brief fails to establish that 

past tribal government officials erroneously and in violation of the Grand Ronde Constitution—a 

Constitution those very officials helped usher through the ratification process3—enrolled over 70 

of the descendants of Chief Tumulth over a matter of several years immediately following the 

Grand Ronde Tribe’s restoration.  It also fails to cite to substantial record evidence supporting 

the contention that Susan Tomolcha on the 1872 Grand Ronde census roll is not the lineal 

ancestor of all of the Petitioners; instead, this theory relies on a layperson’s opinion that is totally 

divorced from fact (e.g., the fact that “Baker” bears no resemblance to the surname “Tomolcha,” 

and that Susan Baker was reported to have died several years before 18724).  If anything, the 

Respondents’ brief highlights the paucity of evidence supporting the Respondents’ decision to 
                                         
3 It is difficult to ignore the thick irony in the Respondents’ demand of deference in this Tribunal 
to the 2014 Enrollment Committee’s decision to disenroll 67 Petitioners that past Enrollment 
Committees and Tribal Councils had unanimously found met the constitutional requirements for 
membership.  Deference indeed.  
4 Consolidated Record, Exhibit 17. 
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purge this family from the Grand Ronde membership rolls.  As a substitute for a complete 

accounting of the facts, substantiated evidence, and relevant legal argument, the Respondents 

fixate on several red-herring issues, none of which are germane to the central question before this 

Court: whether the Respondents have the authority under the Grand Ronde Constitution to 

forcibly disenroll Petitioners based on a new interpretation of an ambiguous constitutional 

provision which directly conflicts with the interpretation of previous Enrollment Committees and 

Tribal Councils, and a refusal to acknowledge the state record evidence the Respondents are 

required to consider for eligibility purposes under Grand Ronde law.   

The unrestrained power Respondents demand this Court find vested in the Grand Ronde 

government stands in direct contradiction both to the limited constitutional authority of the 

government and the vested right to membership that enrolled Grand Ronde members possess 

under the Grand Ronde Constitution.  This Court should not divest Petitioners of their rights and, 

in turn, vest the Respondents with such sweeping and unchecked governmental power when the 

people of the Grand Ronde Tribe have not delegated such power to the Respondents.   

In short, the Petitioners have established two separate grounds satisfying the lineal 

descent requirements under the applicable Grand Ronde Constitution.  Through un-rebutted 

expert testimony and documentary evidence, Petitioners proved that: (1) Chief Tumulth, the 

lineal ancestor of every single Petitioner, appears on a record of Grand Ronde members by virtue 

of his signature on a seminal document for the Grand Ronde Tribe; and (2) Chief Tumulth’s wife 

and the lineal ancestor of every single Petitioner, Susan Tomalch a/k/a Tomolcha, appears on a 

recognized roll of Grand Ronde members.  Either of these lines of lineal descent should have 

resulted in a rejection of the Enrollment Department’s unfounded recommendation to disenroll 

the Petitioners.  The lack of substantial evidence supporting a decision to reject both of these 

contentions and the evidence supporting them shows how thoroughly arbitrary and capricious the 

Respondents have acted in this matter.  
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The Petitioners should never have been subject to this incredibly expensive, onerous, 

antagonistic, opaque, emotionally distressful and unconstitutional process.  But they have 

endured the process with steadfast honor, dignity, and civility, and through that process the 

Petitioners presented uncontroverted evidence establishing their legitimacy as Grand Ronde 

members, two times over.  Lacking significant evidence to the contrary, the Enrollment 

Committee had no legal authority to disenroll Petitioners.  Therefore, this Court should rule in 

favor of Petitioners and require Petitioners’ rightful reinstatement as Grand Ronde members 

upon remand pursuant to the applicable law.   

II.  ARGUMENT 

A. Respondents have failed to establish that their Mass Disenrollment of Petitioners is 
supported by substantial evidence, rendering the Mass Disenrollment arbitrary and  
capricious, and therefore illegal.  
 
The long-standing rule on “substantial evidence”5 is that substantial evidence requires 

“more than a scintilla, and must do more than create a suspicion of the existence of the fact to be 

established.”6   

The Respondents’ three overarching contentions supporting their disenrollment actions 

are that (1) the Treaty with the Kalapuya is not a “record of Grand Ronde members” because no 

such records could exist prior to the official establishment of the Grand Ronde Reservation; (2) 

Susan Tomolcha from the 1872 Grand Ronde census roll was the mother of Billy Baker and, 

therefore, purportedly not Chief Tumulth’s wife; and (3) Tumulth’s descendants all ended up at 

Yakama or Warm Springs, and therefore, don’t belong at Grand Ronde.  The Respondents assert 

                                         
5 It is unclear given the timing and circumstances of the enactment of “emergency” amendments 
to the Grand Ronde Enrollment Ordinance and Grand Ronde common law whether the 
“substantial evidence” or the “arbitrary or capricious” standard governs this appeal.  See Loy v. 
Confederated Tribes of Grand Ronde, 4 Am. Tribal Law 132 (Grand Ronde Ct. of Appeals 
2003).  In any event, the record and the law establish that the actions of the Enrollment 
Committee in disenrolling the Petitioners are arbitrary, capricious, and unsupported by 
substantial evidence, and therefore reversible under any applicable administrative review 
standard. 
6 N.L.R.B. v. Columbian Enameling & Stamping Co., 306 U.S. 292, 300 (1939). 
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that these arguments upon which they allegedly based their disenrollment decision are supported 

by “substantial evidence.”  But none of these contentions withstand even the most deferential 

scrutiny.  In fact, with respect to the issue of the Treaty as a record of Grand Ronde members, 

Respondents have failed to advance any evidence whatsoever supporting their conclusion that 

the Treaty with the Kalapuya is not a record of Grand Ronde members created by the 

Department of the Interior satisfying the Grand Ronde lineal descent requirements.  Regarding 

the issue of the identity of Susan Tomolcha who appears on the 1872 Grand Ronde census roll, 

Respondents advance no more than a scintilla of evidence as evident below, creating, at most, 

nothing beyond a “suspicion” of the existence of facts supporting the notion that Susan 

Tomolcha is unrelated to Chief Tumulth and the Petitioners.  Even the evidence Respondents 

offer regarding the Tumulth descendants’ historic interactions with the Yakama—which is an 

entirely irrelevant issue, and improper to consider in this context—is scant and based on 

incomplete and inaccurate factual accounts.  

1. Respondents have no evidence to support their finding that the Treaty with 
the Kalapuya is not a record of Grand Ronde members.   

 
Respondents’ brief reveals that there is no evidence in the record to support the 

conclusion that the Treaty with the Kalapuya is not a record upon which the lineal descendants of 

its signatories may rely for satisfying the Grand Ronde lineal descent enrollment criteria, which 

is the sole disclosed basis for the Respondents’ mass disenrollment actions.7 Respondents dwell 

significantly on the inconsistencies in the testimony of Eirik Thorsgard.  But upon being asked 

whether the Treaty is a legal record of Grand Ronde members, and Mr. Thorsgard clearly 

understanding that question, his response has stood uncontroverted.  Put another way, while 

                                         
7 Respondents appear to contend, without evidence, that some of the Petitioners have “lateral 
(not lineal) ties to Initial Family Applicants.”  If this is indeed the Respondents’ contention, 
Exhibit 18, to which Respondents cite and which contains notes of various Enrollment 
Committee members and Penny DeLoe, some of which are illegible, does not appear to support 
such a contention.  In any event, there has never been any assertion nor evidence presented to the 
contrary that all of the Petitioners descend lineally from both Chief Tumulth and his wife Susan. 
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Petitioners called the Tribe’s own expert8 on matters relative to the Treaty and its history, the 

Respondents offered no evidence whatsoever on the issue.  Considering Mr. Thorsgard’s 

testimony as a whole, it is apparent that the inconsistency the Respondents focus on was a 

product of miscommunication between the questioner and Mr. Thorsgard, with Mr. Thorsgard 

having understood Petitioners’ counsel’s question on whether the Treaty with the Kalapuya is a 

“record” to have been a question asking him whether the Treaty with the Kalapuya is a 

comprehensive “roll”: 

Petitioners’ Counsel:  Do you believe that the Treaty with the Kalapuya etc. is a record of 

Grand Ronde members created by the Department of the Interior? 

Eirik Thorsgard:   No and the reason is, is ‘cause it is not comprehensive . . . so the 

census and rolls come afterwards . . . .9  

This contention is supported by the testimony immediately preceding the above-

referenced exchange, in which Eirik Thorsgard testifies that in his professional opinion, the 

“connection between the Tumulth family and Grand Ronde isn’t ‘legitimized’ through these rolls 

. . . but it is ‘legitimized’ through the signatory to the Treaty and the subsequent executive order 

that created the [Grand Ronde] reservation . . . .”10  This contention is further supported by Mr. 

Thorsgard’s later testimony in response to a similar question on whether the Treaty is a Grand 

                                         
8 At the time of his testimony, it is understood that Mr. Thorsgard was employed as the Grand 
Ronde Cultural Protection Program Manager and the Tribal Historic Preservation Officer.  
Exhibit 19, recording of January 6, 2014 hearings commencing at 07:36 a.m., at 3:45:24 – 
3:45:33.  In the interest of full and accurate disclosure before this Tribunal, since Mr. Thorsgard 
was identified as such in Petitioners’ Opening Brief, at p. 10, it has come to the Petitioners’ 
attention that Respondents have terminated Mr. Thorsgard. 
9 Id. at recording of January 10, 2014 hearings commencing at 11:45 a.m., at 21:39 – 22:21 
(emphasis added); Mr. Thorsgard repeatedly explains during the course of his testimony that the 
distinction between a “roll” and a “record” is that the former is a comprehensive or attempted 
comprehensive list of all members or residents of the Grand Ronde Reservation, while the latter 
can be any Department of Interior record of Grand Ronde Indians.  It is further noteworthy that 
the testimony of David Lewis, another Grand Ronde employee that Petitioners understand has 
been terminated, did not contradict, and in fact, generally supports Mr. Thorsgard’s position.  Id., 
at recording of January 6, 2014 hearings commencing at 7:36, at 05:18:00 – 05:46:00.    
10 Id. at 20:55-21:33. 
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Ronde record that may be used to satisfy the Grand Ronde lineal descent requirements.  It is 

clear that Mr. Thorsgard was making the logical distinction between a “roll” and a “record” of 

Grand Ronde members rooted in the text of the Grand Ronde Constitution.   

Even assuming that Mr. Thorsgard’s testimony is inconsistent, the legal and factual 

evidence submitted in support of the contention that the Treaty is a record of Grand Ronde 

members, combined with the unanimous and repeated official ratifications of that contention by 

previous Enrollment Committees and Tribal Councils, stand entirely uncontroverted in terms of 

record evidence.  In other words, Respondents’ contention that the Treaty is not a record of 

Grand Ronde members is based on nothing more than their own unsupported lay opinion that 

flies in the face of nearly 30 years of historic interpretation by past Grand Ronde officials and the 

Grand Ronde Tribe’s now-terminated expert on such matters.   

Respondents’ brief focuses on both the membership aspect of the lineal descent 

requirement and the historic fact that there was no Grand Ronde Reservation at the time of the 

Treaty’s signing; in essence, the Respondents’ argument is that before the establishment of the 

Grand Ronde Reservation, there could be no “Grand Ronde members,” and, therefore, there are 

no records or rolls of said members which predate the establishment of the Grand Ronde 

Reservation.11  But this contention directly contradicts the unambiguous testimony of the 

Enrollment Department’s manager—the sole witness the Tribe volunteered to Petitioners in their 

exercise of their right to confront witnesses—who testified that the first roll or record of Grand 

Ronde members that may be used for purposes of lineal descent dates to November of 1856.12  

The Grand Ronde Reservation was not created until President Buchanan issued his executive 

                                         
11 Respondents’ Brief, pp. 17-18.   
12 Consolidated Record, Exhibit 19, recording of December 16, 2013 hearings commencing at 
08:16 a.m., at 1:30:40 – 1:32:27. 
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order in June of 1857.13  Accordingly, the Respondents do not apply their interpretation of the 

ambiguous provisions of the Grand Ronde Constitution’s lineal descent requirements in a 

consistent manner, permitting some Grand Ronde members or applicants for membership to use 

a record of Grand Ronde members that the Department of the Interior created in 1856, before the 

foundation of the Grand Ronde Reservation, while contending that Petitioners simply cannot 

descend from a Grand Ronde member by virtue of Chief Tumulth’s signature on the Treaty with 

the Kalapuya because the Grand Ronde Reservation had not even been created at that point.  

The reality Respondents cannot escape is that President Buchanan’s executive order in 

June of 1857 was expressly signed to fulfill the promises the federal government made to, inter 

alia, Chief Tumulth and his Tribe; promises that are the rightful inheritance of Chief Tumulth’s 

lineal ancestors.  As part of the executive order, in the prelude to the action directed by President 

Buchanan, the Secretary of the Department of the Interior recommends the President establish 

the Grand Ronde Reservation “particularly for the Willamette tribes, parties to the treaty of 

January, 1855,” i.e., the Treaty with the Kalapuya.14  President Buchanan responds in the 

executive order by affirming the recommendation and calling out the parameters of the Grand 

Ronde Reservation.15  In plain terms, the Treaty was a legally binding agreement between the 

United States and the tribes who were represented by their signatory chiefs, including Chief 

Tumulth, and the 1857 executive order was the fulfillment of the United States’ obligations in 

the Treaty with the Kalapuya.  This is a matter of historic record and supports the contention that 

the Treaty with the Kalapuya was in fact among the very first records of “Grand Ronde 

members” created by the Department of the Interior, thereby, for the lineal descendants of its 

signatories, a record that may properly be relied upon to satisfy the constitutional lineal descent 

requirements for Grand Ronde membership.  The evidence supporting these historic facts and the 
                                         
13 Id. at Exhibit 1, pp. 118-120.   
14 Id. 
15 Id. 
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logical deductions springing therefrom stands uncontroverted by the Respondents, 

notwithstanding their rejection and disregard of the same.   

2.   Respondents have failed to identify substantial evidence supporting the 
conclusion that Susan Tomolcha who appears on the 1872 Grand Ronde 
census roll was not the wife of Chief Tumulth and the direct lineal ancestor 
of all of the Petitioners.   

 
Despite Respondents’ flat contentions to the contrary, given the timing and circumstances 

recounted in the record, the Respondents ambushed Petitioners with an alternative explanation 

for the identity of Susan Tomolcha.  Fortunately for Petitioners, this pre-planned and well-

coordinated 11th hour ambush was used to advance a theory that is logically and factually 

absurd.16  Further, it is a gross inconsistency revealing the outcome-based analysis17 employed 

by Respondents to disenroll Petitioners for Respondents to wholly embrace the oddity that is 

their “Billy Baker” theory.  On the one hand, Respondents argue that there is “substantial 

evidence” to conclude that Billy Baker is Willy Tomolcha, son of Susan Tomolcha, with no 

relation to Chief Tumulth, notwithstanding the significant differences in the two names because 

layperson Penny DeLoe finds the theory convincing.  On the other hand, Respondents contend 

that the declarations of Henry Zenk, Ph.D.18 and Tony Johnson19, combined with evidence of 

                                         
16 Consolidated Record, Exhibit 16.   
17 At every step of the administrative process, the Respondents appeared determined to use any 
excuse possible to discount any of the Petitioners’ theories and evidence.  The analysis was 
uniformly aimed towards disenrollment of Petitioners.  While there was never any objective 
criteria disclosed for what standard the Petitioners were apparently subject to, the standard was 
impossibly high; described by some Petitioners as akin to “chasing a unicorn.”  For example, the 
Enrollment Committee Chairman said that all Petitioners needed to end the disenrollment 
process in their favor was a burial record linking Susan to Mary.  When Petitioners presented 
such a burial record, however, the Respondents incredibly criticized another government body’s 
process for creating that record without actually knowing that process, and appeared to assume 
with no evidence whatsoever, bad faith on the part of Petitioners and the government body, as if 
there was some conspiracy afoot between Petitioners and the Skamania County Cemetery 
District to fabricate evidence supporting the Petitioners’ case.  On the other hand, a half-baked 
theory like the Billy Baker argument Penny DeLoe concocted, with no expert support and being 
entirely illogical is for some inexplicable reason adequate for the Respondents to definitively 
conclude that Susan Tomolcha on the 1872 roll was not who the Petitioners claim she was.     
18 Id., Exhibit 3.  
19 Id., Exhibit 4.   
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other similar variations of the Tumulth name20, are all inadequate for the Respondents to 

conclude that the surnames “Tomolcha” and “Tomalch” are both derivatives of the name 

Tumulth.  Furthermore, the Respondents ignore the evidence that Billy “Spoon” Baker’s mother 

died shortly after Billy’s birth in the mid 1860s, along with other substantial evidence 

discounting the Respondents’ favored, but unsupported theory on the identity of Susan Tomolcha 

in the 1872 census roll.21     

Petitioners not only submitted declarations from experts on the issue of Susan Tomolcha, 

they submitted evidence in the form of written family history,22 historic accounts based on 

governmental records,23 and cemetery records, a form of evidence that the Respondents lacked 

the legal authority to disregard.24  Under the Enrollment Ordinance’s sole reference to the types 

of evidence applicants for membership—and by logical extension, members whom Respondents 

have targeted for disenrollment—Respondents are charged with establishing “the nature and 

types of acceptable evidence [for membership], which will include but not be limited to, court 

documents, and state and federal records.”25  As set forth in Petitioners’ opening brief26, the 

Skamania County Cemetery District is a county office arising by virtue of state law; its records, 

therefore, are state records. Respondents argue that they were unconvinced by the cemetery 

records because of their assumption that the records are somehow flawed, due to the correction 

occasioned by an independent finding of a cemetery district board upon application by the 

Petitioners. Respondents incorrectly claim that these state government records are “unsupported 

                                         
20 Id., Exhibit 1, pp. 46-48, and p. 86. 
21 Id., Exhibit 17, pp. 3-6. 
22 Id., Exhibit 1, pp. 42-43. 
23 Id., pp. 45-48. 
24 Id., Exhibits 77-78. 
25 Enrollment Ordinance § (d)(2). 
26 Petitioners’ Opening Brief, pp. 15-19. 
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by documentary evidence.”27 Respondents also argue, inaccurately, that “Cascade Pioneer 

Cemetery documents initially listed Indian Mary’s mother’s name as unknown.”28  One record 

listed Mary’s mother’s name as unknown.  Other cemetery records identified Mary’s mother and 

Chief Tumulth’s wife’s name as simply Susan, or Susan Will-Wy-Ity.29  Quite simply, in the 

absence of any legitimate reason to suspect the state records connecting Susan “Tomalch,” 

mother of Mary Will-Wy-Ity, to Susan Tomolcha on the 1872 Grand Ronde census roll, the 

Respondents were bound by law to consider the cemetery records “acceptable.”  As recounted in 

the Petitioners’ Opening Brief, the record shows that the Enrollment Committee Chairman 

understood this when he indicated that a “burial record” would be adequate to “tie Susan and 

Mary.”30  But Chairman Schmidt’s statement preceded the discovery of a burial record for 

“Susan” and the change of that record to reflect Susan’s proper surname.  Therefore, in keeping 

with the outcome-based analysis Respondents employed throughout the administrative 

proceeding—apparently determined to see Petitioners disenrolled—the Respondents 

impermissibly disregarded this state cemetery record among all other evidence supporting 

Susan’s connection to Chief Tumulth and Mary, the common lineal ancestors of all Petitioners.   

3. Respondents’ lengthy historical account of what happened to Chief 
Tumulth’s family after his hanging is incomplete, inaccurate, unsupported 
by substantial evidence, and, moreover, totally irrelevant to the issue of 
eligibility for membership with the Grand Ronde Tribe.  

 
Respondents argue that Chief Tumulth and his family (the Cascade Indians, or the Wah-

lal-la or Watlala Band of Chinook Indians; hereafter “Cascade Indians”) never made it to Grand 

                                         
27 Respondents’ Brief, p. 9 (Respondents incorrectly assume that the “Cemetery District Board” 
added the name “Tomalch” to Susan’s burial record “with no documentary evidence.”  This 
contention is incredible given the readiness with which Respondents are prepared to conclude 
that Susan Tomolcha is in fact Susan Baker “with no documentary evidence,” no evidence from 
a qualified expert, and overwhelming contrary evidence. 
28 Respondents’ Brief, p. 9.   
29 Consolidated Record, Exhibits 77-79. 
30 Id., recording of January 6, 2014 Hearings commencing at 07:36, at 1:08:42-1:14:20. 



 

PETITIONERS’ REPLY BRIEF- 12 
 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
Galanda Broadman PLLC 
8606 35th Ave NE, Suite L1 
P.O. Box 15146 
Seattle, WA  98115 
(206) 557-7509 

 

Ronde and were disbursed to the Yakama and Warm Springs reservations.31  For this contention, 

the Respondents rely entirely on an incomplete account of the history of the Tumulth family 

found in anthropology professor Daniel Boxberger’s32 report entitled “Cascade Locks and the 

Confederated Tribes of the Grand Ronde Community.”33  In essence, the Respondents’ argument 

is that Tumulth and his descendants do not belong at Grand Ronde because some of them ended 

up on other Tribes’ reservations.  Setting aside the self-evident irrationality of this argument for 

the moment and focusing on its factual underpinnings—or lack thereof—Respondents fail to 

account for Daniel Boxberger’s introduction, in which he notes that the “Confederated Tribes of 

the Grand Ronde Community include cultural heirs of succession to the Wah-lal-la or Cascade 

Indians whose traditional territory included the Cascades of the Columbia River.”34   

The Respondents rely on a distorted interpretation of Petitioner Chuck Williams’ 2006 

account of his family history noted by Boxberger on page 26 of his paper for Respondents’ false 

contention that Tumulth’s family “went primarily to the Yakama Reservation” and that none 

ever ended up at Grand Ronde.35  On the first sentence following Mr. Williams’ account, 

however, Dr. Boxberger notes that:  

some Cascades removed to the Grand Ronde Reservation and through the 
continuation of intermarriage descendants of Cascades Indians are found on all 
three reservations [Yakama, Warm Springs, and Grand Ronde] and in off-
reservation communities as well . . . Descendants of Tum-Wulth [i.e. Tumulth] 
are part of the Grand Ronde Community to this day.  The result of the 
Cascades conflict was that the Cascade Indians were diminished in number, the 
adult male population nearly gone and they could no longer exist as a viable 
community.  The only option was for individuals to join other communities which 
would include Wishram, Wasco, Grand Ronde and non-Indian communities.36   
 

                                         
31 Respondents’ Brief, p. 5. 
32 Daniel L. Boxberger, Ph.D., is a professor of anthropology at Western Washington University.  
See faculty profile at: chss.wwu.edu/anthropology/anthropology-department-faculty. 
33 Id. citing to Consolidated Record, Exhibit 30. 
34 Consolidated Record, Exhibit 30, p. 3.     
35 Respondents’ Brief, p. 5, citing to Consolidated Record Exhibit 30, p. 27. 
36 Consolidated Record, Exhibit 30, p. 28 (emphasis added). 
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Respondents also argue that Indian Mary “went to the Yakama Reservation where Indian 

Mary was an allottee and her children were enrolled” (as if this were in any way related to 

whether Mary’s mother or father appeared on any records or rolls of Grand Ronde members).37  

This is where the Respondents’ truncated historical account of Mary ends, leaving the impression 

that she and all of her progeny permanently relocated to the Yakama reservation and became part 

of that community.  And this truncation reveals, once again, the false picture the Respondents 

attempt to paint regarding the descendants of Tumulth with the sole aim of disenrolling all of the 

Petitioners.  The very evidence the Respondents cite as purported support for their argument 

ironically indicates that Chief Tumulth’s daughter Mary “returned to the Great Cascades and 

traded horses to homesteaders to get back a piece of her original homeland,” therefore she did 

not stay at Yakama and was never a Yakama member.38  The omission of Mary’s latter history 

cuts against the Respondents’ narrative, however, which explains its absence from the 

Respondents’ strained attempts to characterize Chief Tumulth and his family as Yakama Indians 

who have no place at Grand Ronde.      

The historic minutia the Respondents fixate on belies the actual issue before this Court.  

In truth, even if Tumulth’s descendants all wound up enrolled Yakama members residing on the 

Yakama reservation—which, of course, did not happen—the Respondents have failed to show, 

legally, that Petitioners do not belong at Grand Ronde through the constitutional lineal descent 

requirements.  Such migration to Yakama could have happened as a result of intermarriage or the 

forcible actions of federal officials, both of which are scenarios supported by the historic record.  

It is a matter of well-known fact that in Indian Country individuals within the same family often 

qualify for enrollment with more than one tribe by virtue of intermarriage or other factors; a 

                                         
37 Respondents’ Brief, p. 5.   
38 Consolidated Record, Ex. 31, p. 5 (cited at p. 5 of Respondents’ Brief). 
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minority of tribes even permit dual enrollment.39  Instead, without an accurate and complete 

accounting of the anthropology, Respondents characterize the Petitioners’ ancestors’ ties to 

Yakama as the result of some careful anthropological calculus that Cascades were meant to be 

part of Yakama.  Given the overwhelming evidence supporting the two separate lines of lineal 

descent satisfying the Grand Ronde enrollment requirements in the record, it is clear that 

Respondents’ fixation with Yakama amounts to nothing more than irrelevant obfuscation.  

B. Respondents Violated Petitioners’ Constitutional Rights And Acted Beyond The 
Authority Vested In Respondents Under the Grand Ronde Constitution. 

 
Respondents have acted as though it is beyond question that they are empowered to 

forcibly disenroll Grand Ronde members based on a re-interpretation of an ambiguous provision 

in the Constitution’s membership criteria.  In fact, the Grand Ronde Constitution expressly limits 

the Respondents’ authority to forcibly disenroll members.  As this Court held in the Jackson 

case, membership at Grand Ronde implicates, at least, far-reaching property interests triggering 

due process considerations.40  The limited power to forcibly disenroll Grand Ronde members 

under the Constitution is described in Section 5 of Article V, providing that the Respondents’ 

authority to forcibly disenroll a Tribal members “shall be limited exclusively to failure to meet 

the requirements set forth for membership in this Constitution . . . .”41  In other words, there is no 

constitutional authority for the Respondents to disenroll Grand Ronde members based on a re-

interpretation of what “roll or records of Grand Ronde members” might mean for enrollment 

eligibility.  Obviously, the present Tribal government is permitted to apply its own policies with 

respect to applicant non-members, to the extent said policy complies with all other applicable 
                                         
39 Historically, tribal enrollment councils have "recognized multiple bases for band affiliation an 
a right to change affiliation."  Alexandra Harmon, Tribal Enrollment Councils: Lessons on Law 
and Indian Identity, 32 Western Historical Quarterly 175, 183 (2001);  Some tribes, recognizing 
a person may be eligible for enrollment in multiple tribes, "allow for dual or multiple 
citizenships."  Jessica Bardill, Tribal Sovereignty and Enrollment Determinations, National 
Congress of American Indians: American Indian & Alaska Native Genetics Resource Center 
(Jan. 5, 2015), http://genetics.ncai.org/tribal-sovereignty-and-enrollment-determinations.cfm. 
40 Jackson v. CTGR, Case No. C-13-08-005 (Grand Ronde Tribal Court 2014). 
41 Grand Ronde Constitution, Article V, Sec. 5 (emphasis added).   
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aspects of the Grand Ronde Constitution and laws.  But when it comes to members who have a 

vested constitutional right to their membership, the Respondents’ authority is limited and does 

not extend to permit what Respondents have done here—execute a mass disenrollment stripping 

dozens of members of their Grand Ronde membership based on a subjective change in 

interpretation of a Constitutional provision. 

Furthermore, Respondents apparently take it as a truism that the two lineal descent 

examples provided in the Grand Ronde Constitution are an exclusive list of eligibility criteria.  In 

other words, the Respondents allege that because the Treaty with the Kalapuya is purportedly not 

either a “roll or record” of Grand Ronde members created by the Department of the Interior, 

there is no other constitutional basis upon which an Enrollment Committee or Tribal Council 

might find a person has satisfied the lineal descent requirements for membership at Grand 

Ronde.  But Grand Ronde law does not support the conclusion that the words “shall include” are 

the precursor to an exclusive list.  In the McGee case, for example, this exact issue was squarely 

before this Court, albeit with respect to the interpretation of a statute. The Tribe in that case 

asserted that the use of the words “the record shall include the following” indicated an 

“exclusive list of items that are to be deemed the underlying record” in an administrative 

appeal.42  This Court noted that it “disagree[d] with Respondent’s characterization that the list of 

categories set out in the last sentence of Tribal Code § 225.5(d)(6) comprises the exclusive list of 

items that can be deemed part of the underlying record,” although it ultimately ruled in favor of 

the Tribe on other grounds.43  Similarly, here the Grand Ronde Constitution provides that for 

purposes of enrollment eligibility “descent from a member of the Confederated Tribes of the 

Grand Ronde Community of Oregon shall include lineal descent from any person who was 

                                         
42 McGee v. Spirit Mountain Gaming, Inc., Case No. 03-09-002, pp. 5-7 (Grand Ronde Tribal 
Court 2004). 
43 Id. 
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named on any roll or records of Grand Ronde members.”  The plain meaning, and this Court’s 

interpretation of this legal phrase establishes that the “roll or records” language in the 

Constitution’s recitation of membership criteria at Grand Ronde is not an exclusive list, and the 

Respondents have the authority to find the lineal descent requirement has been met.  As an 

alternative to the contention that the Treaty is a record of Grand Ronde members, the 

Respondents have advanced no evidence whatsoever that previous Enrollment Committees and 

Tribal Councils were prohibited from considering other factors, such as the undeniable 

connection between a signatory to the Treaty with the Kalapuya and the Grand Ronde Tribe.44 

C. Respondents Violated  Petitioners’ Substantive and Procedural Due Process Rights. 

The Tribal Government must comply with the Constitution and the Indian Civil Rights 

Act of 1968 (“ICRA”), as incorporated by the Constitution.45  Both the Constitution and ICRA 

provide due process protections.46 Respondents argue that due process is construed differently 

under ICRA.47  However, “[t]he meaning of ‘due process’ under the Indian Civil Rights Act has 

been construed to be the same as the meaning of ‘due process’ under the Federal Constitution of 

                                         
44 Respondents’ strange lengthy discourse on pre-termination enrollment criteria is entirely 
irrelevant.  The criteria at issue here is the Grand Ronde Constitution ratified after termination.  
Furthermore, the Restoration Act leading to renewed federal recognition and the Grand Ronde 
Constitution expressly renews the promises to Chief Tumulth made in the Treaty with the 
Kalapuya; thereby supporting Petitioners’ claims that their enrollment was not only entirely 
legal, but a natural and just result of the Grand Ronde Tribes’ restoration.  See 97 Stat. 1064 
(1983).  Furthermore, the Respondents continuously allude to what can only be described as a 
residency requirement for purposes of membership with the Grand Ronde.  In other words, the 
Respondents home in on the fact that the admittedly incomplete, sporadic, and inaccurate census 
rolls taken by Indian agents in the 19th century do not expressly reflect descendants or family of 
Chief Tumulth residing on the reservation—with the exception of Susan Tomolcha.  But there is 
no residency requirement for membership with the Grand Ronde in the applicable law.  The 
promises made by the United States to Chief Tumulth, his Tribe, and his appearance on a record 
of Grand Ronde members created by the Department of the Interior form the basis of the lineal 
connection that satisfies the membership criteria for the Grand Ronde.    
45 See Constitution, Art. IV, Sec. 3; Art. III, Sec. 3(k); Synowski v. Confederated Tribes of Grand 
Ronde Indian Community, 31 Indian Law Rep. 6117 (Confed. Tribe Grand Ronde Ct. App. 
2003).   
46 Constitution, Art. III, Sec. 3(k); 25 U.S.C. § 1302.  
47 Respondents’ Brief, p. 27.   
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the United States.”48  While federal and state decisions are not controlling, tribal courts will often 

look to those decisions for guidance in addressing due process concerns.49  Accordingly, utilizing 

federal and state cases as guidance for determining whether Petitioners have been afforded due 

process is appropriate.50    

1.  Petitioners’ interest in tribal membership is a liberty interest.   

Petitioners’ interest in tribal membership is a liberty interest.  The Respondents argue that 

Petitioners do not have a liberty interest in tribal membership.51  However, the deprivation of 

one’s citizenship “obviously deprives him of liberty … It may result also in loss of both property 

and life, or of all that makes life worth living.”52  The Court has acknowledged that the loss of 

tribal membership results in the deprivation of a variety of benefits, including “health, social 

service, financial and other benefits. . . .”53 Accordingly, Petitioners’ deprivation of their tribal 

membership will deprive Petitioners’ of the benefits listed above, resulting in a significant 

impact on Petitioners’ liberty interest in their tribal memberships.  Further, the  deprivation of 

Petitioners’ tribal membership has also stripped Petitioners of their right to vote in the elections 

regarding their Tribe.  While the Respondents try to downplay the importance of the right to 

vote, stating, “the issue here is not whether a Tribal member has a liberty interest in voting,”54 

                                         
48 Hoopa Valley Housing Authority v. Gerstner, 3 NICS App. 250, 258 (Hoopa Valley Tribal Ct. 
App. Sept. 1993) (citing Red Fox v. Red Fox, 564 F.2d 361, 364 (9th Cir. 1977)).   
49 Id.; In re the Welfare of D.D., 3 NICS App. 269, 270 (Port Gamble S’Klallam Tribal Ct. App. 
Jan. 1994).   
50 Respondents argue that application of ICRA cannot impair a tribal practice or alter tribal 
custom.  Respondents’ Brief, pp. 26-27.  Here, Respondents’ actions violate the Grand Ronde 
Constitution and Enrollment Ordinance, application of ICRA to protect Petitioners’ due process 
rights would not interrupt any tribal practices or customs.  Rather, ensuring the Respondents’ 
actions adhere to due process guidelines will protect the integrity of the Grand Ronde 
Constitution and Enrollment Ordinance. 
51 Respondents’ Brief, p. 27.   
52 Ng Fung Ho v. White, 259 U.S. 276, 284 (1922). 
53 Petitioners’ Opening Brief, p. 34-35 (citing Jackson v. CTGR, Case No. C-13-08-004, 15 
(Confed. Tribe Grand Ronde Tr. Ct. 2014)).     
54 Respondents’ Brief, p. 27.   
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the right to vote has been recognized by the Supreme Court of the United States as a protected 

liberty interest.55  The Supreme Court explained that the right to vote “rank[s] among our most 

precious freedoms.”56   

2.  Respondents’ actions are conscience shocking.  

As discussed in Petitioners’ Opening Brief, a government action is “conscience-shocking 

if it [is] taken with deliberate indifference toward a plaintiff’s constitutional rights.”57  This 

Court has indicated that the “shock the conscience” standard focuses on “both (i) intentional acts 

by government actors or a high level of reckless indifference and (ii) the government improperly 

using its power as an instrument of oppression.”58 Respondents allege that their actions are not 

conscience shocking, but are merely “procedural deficiencies.” 59   To the contrary, the 

Respondents’ actions demonstrate a deliberate indifference of Petitioners’ rights, if not a 

coordinated and determined effort to disenroll Petitioners.  At every stage of the disenrollment 

proceedings, Respondents acted to limit Petitioners’ ability to effectively participate in the 

proceedings.  For example, Petitioners were denied access to their enrollment files and to the 

audit information that, according to Respondents’ initial disenrollment letter, gave rise to the 

disenrollment proceedings.  In fact, all but three Petitioners were only permitted access to the 

portion of the enrollment files that they submitted; in other words, the Respondents blocked 

access to any information in Petitioners’ enrollment files created or submitted by anyone other 

than Petitioners themselves.  Respondents refused to outline the basis for their belief that the 

Petitioners should be disenrolled and refused to communicate the applicable standard of proof to 

                                         
55 Anderson v. Celebrezze, 460 U.S. 780, 787 (1983) (finding the right to vote a protected liberty 
interest protected by the due process clause).   
56 Id. (citing Williams v. Rhodes, 393 U. S. 23, 30-31 (1968)).  
57 Petitioners’ Opening Brief, pp. 36-37 (citing Sylvia Landfield Trust v. City of Los Angeles, 729 
F.3d 1189 (9th Cir. 2013)).   
58 Jackson v. CTGR, Case No. C-13-08-004, 10 (Confed. Tribe Grand Ronde Tr. Ct. 2014).      
59 Respondents’ Brief, p. 29. 



 

PETITIONERS’ REPLY BRIEF- 19 
 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
Galanda Broadman PLLC 
8606 35th Ave NE, Suite L1 
P.O. Box 15146 
Seattle, WA  98115 
(206) 557-7509 

 

which Petitioners were subject. Respondents deprived Petitioners of their right to confront key 

witnesses.  Respondents also raised novel arguments on the last day of remand and refused to 

allow Petitioners to respond at the hearing.  These are not merely procedural violations; the 

disenrollment proceedings, when considered as a whole, indicate a process that was manipulated 

by Respondents at multiple points to the disadvantage of Petitioners.  This reckless disregard for 

the rights of the Petitioners is enough to shock the conscience of this Court and any reasonable 

person.  

3.  Respondents’ actions create an erroneous risk of deprivation. 

The Respondents’ due process violations increase the risk of erroneous deprivation of 

Petitioners’ tribal membership.  In the present matter, the “risk of error is not at all trivial, and it 

should be guarded against if that may be done without prohibitive cost or interference with the 

… process … ‘[F]airness can rarely be obtained by secret, one-sided determination of facts 

decisive of rights ….’ ‘Secrecy is not congenial to truth-seeking and self-righteousness gives too 

slender an assurance of rightness. No better instrument has been devised for arriving at truth than 

to give a person in jeopardy of serious loss notice of the case against him and opportunity to 

meet it.’”60  Due process requires “notice of the factual basis” for the government’s arguments 

“and a fair opportunity to rebut the Government’s factual assertions before a neutral 

decisionmaker.”61  As indicated by the Respondents, “[b]oth the Tribal Court of Appeals and the 

Supreme Court have held that the fundamental requirement of due process is the opportunity to 

be heard at a meaningful time and in a meaningful manner.”62   

The procedure used in the Disenrollment Decisions did not allow meaningful hearings. 

Respondents were not concerned with fairness. Although the Respondents enumerate hearings 

                                         
60 Goss v. Lopez, 419 U.S. 565, 580 (1975) (quoting Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123, 170, 171-172 (1951)).   
61 Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004). 
62 Respondents’ Brief, pp. 30-31 (citations omitted).   
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set over days and weeks, the quantity of hearings is not the lynchpin of any due process 

consideration.  As detailed herein and in Petitioners’ Opening Brief, the Respondents denied 

Petitioners access to their full enrollment files and the audit results related to the disenrollment 

actions, and refused to detail the standard of proof that would be applied to Petitioners.63  During 

the remand proceedings, all but three of the Petitioners were prohibited from attending the 

hearings and Petitioners’ legal counsel was generally prohibited from speaking.64   These 

deficiencies directly impacted the risk of erroneous deprivation.  By preventing Petitioners’ 

access to their enrollment information, the alleged basis for disenrollment, and severely limiting 

the participation of Petitioners and the Petitioners’ counsel in the remand proceedings, 

Respondents prevented Petitioners from having a meaningful review of the evidence before the 

Committee and from a fair opportunity to rebut Respondents’ assertions.   

The best illustration of the impact on the risk of erroneous deprivation is demonstrated by 

Respondents’ behavior with regards to Respondents’ 11th-hour theory regarding Susan 

Tomolcha, first disclosed on May 28, 2014, the final “hearing” before the Enrollment 

Committee.  The Petitioners repeatedly requested the information and evidence Respondents 

were relying on for disenrollment, as early as October of 2013.  These requests were uniformly 

denied or ignored, with the sole exception of cursory statements by Penny DeLoe that she 

remained unconvinced by the evidence that Petitioners had presented.  On the final day of the 

remand proceedings, Penny DeLoe, the Enrollment Department’s manager and a vocal 

proponent of the disenrollment of Petitioners, raised a novel theory regarding Susan Tomolcha, 

alleging that she was Susan Baker, a slave woman from southern Oregon. Respondents alleged 

that “Billy Baker” was in fact William Tomolcha, who appeared with Susan Tomolcha, based on 

a transcript showing Billy Baker testified that his mother’s name was Susan.  This theory had not 

                                         
63 Petitioners’ Opening Brief, pp. 24-25.   
64 Consolidated Record, Exhibit 16.   
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previously been presented during any of the prior administrative proceedings that had occurred 

over the previous six months. Petitioners and the Petitioners’ counsel were not permitted 

meaningful time to review the new materials presented or to respond to those materials at the 

hearing.65  This resulted in a determination being made on a one-sided presentation of the facts, 

effectively denying Petitioners the right to rebut the allegations.   

If Petitioners had been previously notified of the factual basis of this argument or if 

Petitioners had been permitted to respond, the Petitioners could have provided evidence to the 

Enrollment Committee at the hearing with the entire Enrollment Committee66 that: 

• William Baker was born between 1865 and 1866.  The Applegate Report 

indicates that William Baker’s mother died shortly after he was born, and that 

afterward William Baker was taken to Washington State by his Grandmother.  

•  The 1872 GRIC Roll lists Susan Tomolcha, and her son Willie Tomolcha, as 

living with Joe Apperson.  The 1872 GRIC Roll does not indicate that Susan 

Tomolcha is a slave woman.   

• The book relied upon by Respondents, Living in a Great Circle, does not indicate 

that Susan or William Baker ever lived with Joe Apperson, nor does it provide 

any evidence that Susan and Willie Tomolcha are Susan and William Baker.67   

In short, Respondents’ theory rests entirely on the coincidence that Billy Baker’s mother was 

named Susan.  There is no evidence indicating that Susan Baker is Susan Tomolcha.  In fact, the 

evidence indicates that Susan Baker was deceased shortly after Billy Baker’s birth, in 1865 or 

1866, and, therefore, would not have been included in the 1872 GRIC Roll.  This means that the 

                                         
65 Id. 
66 Respondents contend that because Petitioners submitted a written objection with factual 
materials rebutting Penny DeLoe’s novel theory on Billy Baker, the ambush at the last hearing 
was harmless.  This is simply not true.  The Petitioners have no confirmation that their written 
information and objections were passed along to the entire Enrollment Committee, read, and 
understood by the Committee.   
67 See Consolidated Record, Exhibit 17. 
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Susan Tomolcha that appears on the 1872 GRIC Roll is a distinct and separate person from 

Susan Baker. Respondents prevented Petitioners from both knowing the substance of the 

argument and rebutting the argument during the actual hearing; this greatly increased the risk of 

erroneous deprivation, allowing the Respondents to make a one-sided determination, based on a 

skewed interpretation of the facts.   

D. Respondents are Estopped from Disenrolling Petitioners.  

The Court should not adopt a higher standard for determining the applicability of 

equitable estoppel as that would be contrary to established tribal court precedent. Respondents 

urge the Court to adopt a higher standard for equitable estoppel, one that requires a party to 

assume a “heavy burden” of establishing “not only the traditional elements of estoppel, but also 

that the government's actions constituted affirmative conduct.”68  However, in instances where 

tribal courts have applied equitable estoppel, they have not adopted this higher “affirmative 

conduct” standard, even in cases where equitable estoppel was being applied to tribal 

governmental actions.69  

In Julie Bill Meza, the Sauk-Suiattle Tribal Court of Appeals was reviewing the Tribal 

Council’s decision to revoke several tribal memberships.70  The court stated that “equitable 

estoppel applies to governmental administrative decisions” and requires “(1) an admission, 

statement or act by the agency inconsistent with its earlier claim; (2) reliance on that admission, 

statement or act; (3) injury to the relying party if the agency were allowed to contradict or 

repudiate its earlier admission, statement or act; (4) the necessity of estoppel to prevent a 

                                         
68 Respondents’ Brief, p. 20 (internal citations omitted).   
69 See, e.g., Shopbell v. Tulalip Gaming Commission, 3 NICS App. 363, 368 (Tulalip Tribal Ct. 
App. Nov. 1994); In the Membership of Julie Bill Meza, et al., 7 NICS App. 111, 117-18 (Sauk-
Suiattle Tribal Ct. App. Oct. 2006); Hoopa Valley Tribal Council v. Sherman, 7 NICS App. 9, 12 
(Hoopa Valley Tribal Ct. App. Mar. 2005).   
70 7 NICS App. at 111.   
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manifest injustice; and (5) no impairment of governmental functions if estoppel is applied.”71  

The court does not require affirmative conduct.   

Under this test—that was used similarly by a tribal court in a disenrollment matter—

equitable estoppel is wholly applicable to the current proceeding.   Here, the disenrollment of  

Petitioners is inconsistent with Respondents’ earlier conduct; the present matter involves the 

reversal or invalidation of decades of Resolutions from Respondents that enrolled Petitioners.  

For nearly thirty years, Petitioners have relied on Respondents’ earlier Resolutions.  If 

Respondents are allowed to contradict their earlier statements, Petitioners will be injured, as the 

Petitioners are now disenrolled, and, due to changes in enrollment procedures and criteria, 

Petitioners cannot re-enroll.  It is unjust for the Respondents to disenroll Petitioners, 

contradicting and repudiating its earlier Resolutions, nearly thirty years after the first of the 

Petitioners were enrolled.  Finally, applying equitable estoppel in the current matter will not 

result in the interruption of Respondents’ governmental functions. Respondents will operate as 

they had before, in the nearly thirty years previous, while Petitioners were enrolled members.   

If an agent of the government acts within the scope of their authority, the government is 

bound by such acts and representations and is estopped to deny the validity of such conduct.72  In 

Walsonavich v. United States, a taxpayer paid certain taxes that were later declared erroneous.73  

The taxpayer entered an agreement with the government; extending the time he could file a 

refund claim.74  The government refused to issue a refund, asserting the statute of limitations had 

expired.75  The court concluded that the government was estopped by the conduct of the agency 

to assert the statute of limitations, as the office with which the Plaintiff had made an agreement 

                                         
71 Id. at 117.   
72 Walsonavich v. United States, 335 F.2d 96, 101 (CA3 1964) (citing Ritter v. United States, 28 
F.2d 265 (3rd Cir. 1928)).   
73 Id. at 97-98.   
74 Id. at 98.   
75 Id.   
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had the necessary authority to act and to bind the government.76  Here, Respondents, acting 

under authority granted to them, determined that Petitioners should be enrolled as members of 

the Grand Ronde Tribe and, through Resolution, enrolled Petitioners.  The actions of the 

previous Tribal Councils bound Respondents; Respondents are now estopped from denying the 

validity of these actions. 

A court may allow equitable estoppel where the private interest is compelling; the 

Supreme Court of the United States recognized the “countervailing interest of citizens in some 

minimum standard of decency, honor, and reliability in their dealings with their Government.”77 

Additionally, even if this Court were to require affirmative conduct, equitable estoppel would 

still be applicable.  The Ninth Circuit Court of Appeals has held that a government may be 

estopped where there is “a crucial misstatement in an official decision.”78  The court also noted 

that while the government was “understandably concerned that the estoppel doctrine can have a 

deleterious effect on administrative regularity … administrative regularity must sometimes yield 

to basic notions of fairness.”79  Here, there were numerous official determinations issued by 

previous Tribal Councils, in the form of Resolutions enrolling Petitioners in the Grand Ronde 

Tribe.  Even if, as Respondents allege, these official determinations contained misstatements, 

constituting affirmative conduct.  Accordingly, the principles of decency, honor, and fairness 

should compel the Court to estop Respondents from disenrolling Petitioners. 

    

 

 

 

                                         
76 Id. at 100-101.   
77 Heckler v. Community Health Services, Inc., 467 U.S. 51, 61 (1984). 
78 Brandt v. Hickel, 427 F.2d 53, 56-57 (9th Cir.1970). 
79 Id. at 57.   
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E. The Doctrine of Laches Bars Respondents from Disenrolling Petitioners.  

Laches has been applied to tribal governments on multiple other occasions, in a variety of 

contexts, by both tribal and federal courts.80 Respondents attempt to argue that as a tribal 

government, Respondents are immune from the application of the doctrine of laches.81  However, 

federal courts have expressly rejected that argument.  In Jicarilla Apache Tribe v. Andrus, the 

Jicarilla Apache Tribe attempted to argue that laches did not apply to it because it was a 

government.82  However, the Tenth Circuit Court of Appeals rejected this argument, holding that 

laches may be applied to a government, and found that the district judge did not err in holding 

that the Jicarilla Apache Tribe’s claim was barred by laches.83  The court stated “[w]hen 

Government action is involved, members of the public are entitled to assume public officials will 

act in accordance with law . . . Laches may be found, however, where a party, having knowledge 

of the relevant facts, acquiesces for an unreasonable length of time in the assertion of a right . . .  

A party must exercise reasonable diligence in protecting his rights.”84  In summary, both tribal 

and federal courts have determined that laches may be applied to tribal governments.  

Accordingly, in the current matter, the Court should hold that laches is applicable to the Grand 

Ronde Tribe.   

                                         
80 See Jicarilla Apache Tribe v. Andrus, 687 F.2d 1324, 1337-1340 (10th Cir.1982) (holding that 
laches barred Jicarilla Apache Tribe’s NEPA claim); Hoopa Valley Tribal Council v. Sherman, 7 
NICS App. 9, 15 (Hoopa Valley Tribal Ct. App. Mar. 2005) (affirming Tribal Court’s ruling that 
plaintiff had affirmative defense against the Tribal Council’s compensation reimbursement claim 
under theories of estoppel, acquiescence and laches); Apache Survival Coalition v. United States, 
21 F. 3d 895, 905-914 (9th Cir. 1994) (holding that laches barred the San Carlos Apache Tribe’s 
NHPA claim). 
81 Respondents’ Brief, pp. 40-41.   
82 Jicarilla Apache Tribe v. Andrus, 687 F.2d 1324, 1337-1340 (10th Cir.1982) 
83 Id.   
84 Id. at 1338 (internal citations omitted).  



 

PETITIONERS’ REPLY BRIEF- 26 
 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
Galanda Broadman PLLC 
8606 35th Ave NE, Suite L1 
P.O. Box 15146 
Seattle, WA  98115 
(206) 557-7509 

 

Laches is “[a] failure … to claim or enforce a right at a proper time.  A neglect to do 

something which one should do, or to seek to enforce a right at a proper time.”85  Laches requires 

“(a) unreasonable delay in bringing suit by the party against whom the defense is asserted and (b) 

prejudice to the party asserting the defense as a result of this delay.”86  Here, as previously 

discussed in Petitioners’ Opening Brief,87 Respondents did not diligently pursue a disenrollment 

action.  The Petitioners were enrolled nearly 30 years ago.  While Respondents have always been 

in possession of the information and evidence that they contend supports the disenrollment of 

Petitioners, the Respondents failed to act.  This long delay prejudices Petitioners in significant 

and self-evident respect.  Accordingly, laches bars Respondents from disenrolling Petitioners. 

III. CONCLUSION 

Nothing in the Respondents’ brief materially alters the case before this Court. 

Respondents’ mass disenrollment efforts remain illegal, unconstitutional, unsupported by 

evidence, and, therefore, arbitrary and capricious. Petitioners once again respectfully request that 

this Court reverse Respondents’ Disenrollment Decisions and remand this matter for 

reconsideration and reinstatement of Petitioners as enrolled members of the Confederated Tribes 

of the Grand Ronde Community of Oregon.   

/ / / 

/ / / 

/ / / 

/ / / 

 

                                         
85 Hoopa Valley Tribal Council v. Sherman, 7 NICS App. 9, 14-15 (Hoopa Valley Tribal Ct. 
App. Mar. 2005).   
86 Jicarilla Apache Tribe v. Andrus, 687 F.2d 1324, 1338 (10th Cir.1982) (citations omitted).   
87 Petitioners’ Opening Brief, pp. 47-48.  
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DATED this 6th day of January, 2015. 

    

Anthony S. Broadman, OSBA #112417 
R. Joseph Sexton, WSBA #38063 
Attorneys for Petitioners  
Galanda Broadman, PLLC 
8606 35th Avenue NE, Suite L1 
P.O. Box 15146 
Seattle, WA  98115 
Phone: (206) 557-7509  
Fax: (206) 299-7690 
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DECLARATION OF SERVICE 
 

I, Molly A. Jones, declare as follows: 

I am now and at all times herein mentioned a legal and permanent resident of the United 

States and the State of Washington, over the age of eighteen years, not a party to the above-

entitled action, and competent to testify as a witness.  

I am employed with the law firm of Galanda Broadman PLLC, 8606 35th Avenue NE, 

Suite L1, Seattle, WA 98115. 

On January 6, 2015, I caused the foregoing document(s) to be delivered to the following 

via U.S. Mail and electronic mail, Certified Return Receipt requested: 

Robert Greene 
Tribal Attorney’s Office 
Confederated Tribes of Grand Ronde 
9615 Grand Ronde Road 
Grand Ronde, OR 97347 

 

 

The foregoing statement is made under penalty of perjury and under the laws of the State 

of Washington and the Confederated Tribes of the Grand Ronde Community of Oregon and is 

true and correct. 

Signed at Seattle, WA, this 6th day of January, 2015. 
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