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ENROLLMENT COMMITTEE  
 

Respondent. 
 
  

I.  INTRODUCTION 

The issue facing this Court is whether Grand Ronde law authorizes the un-appealable 

disenrollment of deceased Tribal members.  Put another way, does the Constitution vest 

Respondent with an absolute right to disenroll deceased Tribal members and have that action 

be immune from the express authority of judicial review this Court has under the Grand Ronde 

Constitution and the Enrollment Ordinance? The plain text of Grand Ronde law reveals the 

answer to these questions – no, there is no authority for any unreviewable forcible 

disenrollment.  Here, Respondent has disenrolled the above-named deceased Tribal members 

while ignoring the prescribed process for forcible disenrollment provided for in the Enrollment 

Ordinance, and then, incredibly, claims that Respondent should be free from having to defend 

any appeal of its disenrollment actions.  Given the express limitations for forcible 

disenrollment enshrined in the Grand Ronde Constitution, coupled with the specific and 

requisite process prescribed by the Enrollment Ordinance and the right to appeal forcible 

disenrollments reserved to every disenrolled Tribal member, this Court should not summarily 

dismiss Petitioners’ appeals.  

Contrary to Respondent’s Motion to Dismiss, Petitioners’ estates, through their 

personal representatives, bring this action.1 Those estates have the right, as the legal entities to 

                                         
1 To the extent the pleadings are unclear in this respect, this is a product of the lack of process 
Grand Ronde Tribal Government has for disenrolling deceased members.  Counsel for 
Petitioners, their estates, including the personal representatives who themselves have been 
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which the claims of Tribal members survive, to appeal their posthumous disenrollments and, 

therefore, have the capacity to sue.  To the extent Respondent has the authority to forcibly 

disenroll dead Tribal members—and Petitioners assert they do not under the Enrollment 

Ordinance and the Grand Ronde Constitution—Respondent certainly lacks the authority to do 

so with total impunity and without any prospect for judicial scrutiny of its actions.  Under the 

Enrollment Ordinance and the Grand Ronde Constitution, this Court has jurisdiction to review 

this appeal, and the right to appeal disenrollment survives death—subject jurisdictionally only 

to the time limitations, service, and other requirements expressly set forth in the Enrollment 

Ordinance. Respondents therefore respectfully request this Court deny Petitioners’ Motion to 

Dismiss.2 

                                                                                                                                 
forcibly disenrolled and have appealed their disenrollments separately, which appeals are 
pending before this Court, sought to protect the rights of its clients by crafting the appeals 
pleadings in a broad manner that asserts the right of the deceased member to bring this action 
as an estate, by and through the estate’s administrator/executor or personal representatives. 
Respondent asserts the authority to disenroll deceased members at will, with no due process or 
notice to affected family members, and no ability to secure legal recourse.  If dead Grand 
Ronde members may be disenrolled under the Enrollment Ordinance’s general process for 
disenrolling “persons,” those deceased Tribal members have a right to appeal their estates and 
those charged with administering their estates.  This is not merely an administrative matter that 
should be examined under the sterile and inhuman context of administrative law.  This is a 
matter of Tribal identity and the identity of one’s ancestors.  And, as reflected in the Grand 
Ronde Constitution’s express protections of individual Tribal members’ rights, every Tribal 
member disenrolled by the Grand Ronde Tribe should have the right to defend his or her status 
as a Grand Ronde Indian, whether that person is deceased or living.  The power Respondent 
claims to disenroll people who have died without any ability for the aggrieved family members 
to defend their deceased ancestors’ statuses is extraordinary and totally unsupported in Grand 
Ronde law.   
2 Petitioners note that Respondents have failed to produce the administrative record for 
Petitioners as required under the Enrollment Ordinance within 14 days of filing of these 
appeals.  Enrollment Ordinance § (i)(5)(C). Respondent, whose legal counsel presumably 
drafted this statutory appeal process, including its deadlines, which was codified in July of 
2014, unilaterally decided to ignore this affirmative duty despite a total lack of any express or 
implied exception to the record production requirements for any preliminary Rule 12 motions.  
Respondent certainly could have complied with the law and produced the record subject to its 
motion, but it chose on its own accord to ignore the law’s requirements.  Petitioners 
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II.  AUTHORITY AND ARGUMENT 

A.  The Right to Appeal Disenrollment Decision Survives Death. 

The right to appeal the Disenrollment Decision survived the death of the individual Tribal 

members when Respondent claims the right to disenroll such deceased members.  In Oregon, 

“[a]ll causes of action or suit, by one person against another, survive to the personal 

representative of the former and against the personal representative of the latter.”3  In other 

words, in the absence of a statute of limitation that would foreclose an appeal by the estate of 

the deceased individual who was forcibly disenrolled, under the applicable common law the 

disenrolled deceased Tribal members’ estates have the ability to appeal because “all causes of 

action” survive “to the personal representative” of such deceased person.  In fact, courts have 

interpreted O.R.S. § 115.305 to mean that the “right to procure full administrative relief would 

survive the death of the injured party.”4  Accordingly, Petitioners have the right to pursue 

administrative relief through their personal representatives, on behalf of the deceased Tribal 

members, as the right to appeal survives the death of the decedents.  It follows, therefore, that 

Petitioners have the right to challenge the disenrollment decisions of the Enrollment 

Committee in this matter.   

 

                                                                                                                                 
respectfully request that in addition to denying Respondent’s Motion to Dismiss, the Court 
order Respondent to immediately produce the underlying record for Petitioners’ Counsel to 
review.   
3 O.R.S. § 115.305; as noted in Respondent’s Motion to Dismiss, with respect to capacity to 
sue, under federal law and the applicable federal civil rules, the law of the state in which the 
federal matter is raised controls.   
4 Schipporeit v. Roberts, 93 Or. App. 12, 760 P.2d 1339 (1988), aff'd 308 Or. 199, 778 P.2d 
953 (1988).   
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B. Petitioners Have The Capacity to Sue. 

The Supreme Court of the United States has stated that “[f]or obvious reasons, it has 

long been recognized that the surviving claims of a decedent must be pursued by a third 

party.”5  Normally, the executor or administrator of an estate pursues a decedent’s surviving 

claims.6  Further, the courts have extended that common law provision, recognizing that a party 

can serve as a decedents’ representative where a party is “situated to pursue the claims 

vigorously” because a party’s “interest … is indissolubly linked to the decedents.”7  The 

Supreme Court noted “permitting appellees to raise their decedents’ claims is merely an 

extension of the common law's provision for appointment of a decedent's representative.”8  

Further, the Court noted, it was a “settled practice of the courts not open to objection on the 

grounds that [such representative capacity suit] permits a litigant to raise third parties’ rights.”9  

 Respondent fixates on whether Petitioners in the instant action are the personal 

representatives of the estates, or the actual estates themselves.  But this issue is a red herring, at 

best.  The law is clear that personal representatives of estates have the right to maintain actions 

that survive the death of the individual decedent.  Here, the pleadings in question clearly 

identify Petitioners as the estates of the deceased individuals, brought through the 

“Executors/Administrators” or the personal representatives of those estates.  While this 

common situation may confuse Respondent, it is the standard legal means used by personal 

                                         
5 Hodel v. Irving, 481 U.S. 704, 711 (1987) (allowing heirs of deceased members of tribe to 
bring action on behalf of decedents).   
6 Id.   
7 Id. at 712.   
8 Id.   
9 Id., citing Tyler v. Judges of Court of Registration, 179 U.S. 405, 406, 21 S.Ct. 206 (1900).  
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representatives of deceased people to maintain causes of action that survive death.  The law 

establishes, further, that the personal representatives have the capacity to sue on behalf of the 

estates they represent.   

And further, here the interests of Petitioners’ personal representatives are “indissolubly 

linked” to the deceased individuals’ interests.  All of the personal representatives are also 

appealing the forcible loss of their Tribal identities and the grave injuries such stripping of 

Tribal identities causes a Tribal member and his or her family.10  Therefore, Petitioners’ 

representatives are each in a position to “vigorously” pursue the deceased Tribal members’ 

claims.   Thus, because the deceased Tribal members’ claims survive under both Oregon 

common law and under the express right to appeal provided in the Enrollment Ordinance — 

and such surviving claims are raised by the estate of the deceased person by and through their 

personal representatives/executors/administrators, Petitioners retain the right to appeal their 

family members’ posthumous forcible disenrollments.     

 In an apparent attempt to obfuscate the issue and justify the extraordinary power to 

disenroll deceased Grand Ronde members free of judicial review and any process, Respondent 

cites probate law and how estates navigate a probate process.  Such reliance on probate law is 

inapposite.  As Respondent points out, a probate estate is established for the distribution of 

                                         
10 In fact, this point highlights the only logical reason for Respondent’s disenrollment of the 
deceased Tribal members.  During the administrative proceedings of the younger living 
descendants of these deceased Tribal members/Petitioners, the younger descendants of these 
Tribal members asserted their qualifications for enrollment under the Grand Ronde 
Constitution by pointing to the enrollment of their deceased lineal ancestors, who have now 
been posthumously disenrolled.  Disenrolling these deceased ancestors and then claiming that 
those disenrollments are not subject to any appeal is a convenient, albeit unlawful, means to 
attack the personal representatives’ arguments against disenrollment.   
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assets.11  The establishment of a process to distribute a decedent’s assets in Oregon, or any 

state’s court, is wholly unrelated to a proceeding in this Court to challenge a disenrollment 

decision by the Enrollment Committee under the Enrollment Ordinance.  Additionally, there is 

no provision in the Grand Ronde Tribal Code to establish a personal representative for these 

proceedings.  Here, the creation, or lack thereof, of a probate estate is not determinative of 

Petitioner’s ability to represent Decedent’s interest.  

 The primary issue this Court should consider is whether the estate of a deceased 

individual is distinct from the individual itself.  As one federal court addressing the U.S. 

government’s attempt to draw such a distinction noted, “the government suggestion strains 

somewhat the extent to which a distinction is to be drawn between a decedent and his estate.  

The executor of an estate is the personal representative of the decedent, and the estate itself 

acquires all its rights and liabilities from the decedent.”12  Thus, for purposes of the Enrollment 

Ordinance, because every “person” disenrolled under the Enrollment Ordinance has a right to 

an appeal, Respondent cannot draw a distinction between the person disenrolled and his or her 

estate, in order to render forcible disenrollments of deceased individuals un-appealable where 

no such distinction is found expressly or even impliedly in the Enrollment Ordinance.  The 

estate of the disenrolled deceased Tribal member has assumed the rights and liabilities of that 

Tribal member, and the personal representative is the proper individual with capacity to sue on 

behalf of the estate. 

 

                                         
11 Motion to Dismiss, p. 2.  
12 Schimberg v. U.S., 245 F.Supp. 616, 620 (N.D. Ill. 1965)(emphasis added). 
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C.   Respondent Does Not Have The Authority to Posthumously Disenroll Tribal 
Members; And Assuming For The Sake Of Argument Only That It Does, It Can 
Only Disenroll Such Deceased Individuals Pursuant To The Prescribed Process 
Set Forth In The Enrollment Ordinance.  

 
Respondent wants to eat its cake and have it too.  It asserts that an estate of a deceased 

Tribal member lacks the capacity to appeal forcible disenrollments because it claims that an 

estate is not a Tribal member who may raise an appeal under the Enrollment Ordinance.13  

However, if a deceased Tribal member is no longer a “Tribal member” or a “person” once he 

or she passes away, then under Respondent’s own interpretation of the Enrollment Ordinance 

Respondent has no authority to disenroll a deceased Tribal member’s estate (which is not a 

“person” under the Enrollment Ordinance with a right to an appeal, according to Respondent’s 

inconsistent contentions).14  Put another way, either the deceased Tribal members—through 

their respective estates, and those identified as capable of acting on behalf of the estate—have a 

right to an appeal under the Enrollment Ordinance because they are “persons” subject to 

disenrollment under the Enrollment Ordinance,15 or only live “persons” may be disenrolled 

under the Enrollment Ordinance. Respondent cannot reasonably claim on the one hand that the 

deceased Tribal member is a “person” subject to disenrollment under the Enrollment Ordinance 

and then on the other hand contest the right of the estate of that deceased Tribal member to 

bring an action appealing the forcible disenrollment.  As noted above, there is no meaningful 

                                         
13 Respondent’s Memorandum in Support of Motion to Dismiss (hereafter “Motion” or 
“Motion to Dismiss”), p. 4, l. 19 – p. 5, l. 3.   
14 Enrollment Ordinance § (i)(1), “Grounds” for forcible disenrollment provides that 
disenrollment shall be recommended for “any person who becomes ineligible for membership 
because of enrollment in another federally recognized tribe . . . or has been enrolled in error . . . 
.” 
15 Id. 
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distinction under the Enrollment Ordinance between a deceased Tribal member and his or her 

estate.  Thus, to the extent Respondent has any authority to disenroll deceased persons—and 

Petitioners expressly contend it does not—Respondent can’t fabricate a distinction out of 

whole cloth to bar appeals of its decisions to disenroll deceased Tribal members because such 

appeals are raised by estates rather than living persons. 

The reality is that Respondent has no authority to disenroll deceased persons under the 

Enrollment Ordinance.  In fact, the Enrollment Ordinance contains an entire section entitled 

“Deceased Members” that could have prescribed a process for the disenrollment of such Tribal 

members who have passed away, but the Tribal Council did not codify any such process. 

Respondent cannot now claim the authority under the Enrollment Ordinance’s general 

provisions governing forcible disenrollment of living persons, and then limit the express right 

to an appeal all Tribal members have—whether living or deceased—to appeal such decisions 

under the Enrollment Ordinance and the Grand Ronde Constitution.     

D. This Court Has Jurisdiction To Review This Matter. 

 This Court has jurisdiction to entertain this appeal under the express language of the 

Enrollment Ordinance and the Grand Ronde Constitution.  Under the latter, this Court is 

“empowered to exercise all judicial authority of the Tribe.  Said authority shall include but not 

be limited to . . . the power to review and overturn tribal legislative and executive actions for 

violation of this Constitution or the Indian Civil Rights Act of 1968.”16  Here, Petitioners allege 

that their posthumous disenrollment is prescribed under the Constitution for a variety of 

                                         
16 Constitution of the Confederated Tribes of the Grand Ronde Community of Oregon, Art. IV, 
§ 3. 
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reasons, and violates the due process to which Petitioners, their estates, heirs, and descendants 

are entitled under the Indian Civil Rights Act of 1968.    

Under the Enrollment Ordinance—as amended in July of 2014—any Tribal member 

forcibly disenrolled may bring an appeal before this Court within fourteen days of the 

Enrollment Committee’s decision to disenroll.17  No proscription against an appeal by a 

disenrolled Tribal member’s estate is made in the Enrollment Ordinance.  Furthermore, no 

requirement is made that an appellant be a living person in any part of the Enrollment 

Ordinance, including the section of the Enrollment Ordinance dealing specifically with appeals 

in the Tribal Court.18  As noted supra, there is no legal basis for drawing any distinction 

between a disenrolled Tribal member and the estate of the Tribal member who has been 

disenrolled.  Under the extraordinary power Respondent claims to have, despite no express 

authority supporting such a claim, a living Tribal member may be disenrolled, suffer harm 

through loss of benefits, pass away during or immediately prior to the appeal process before 

this Court, and his or her estate would have no authority to appeal for recovery of said benefits.  

Furthermore, there is no limitation anywhere in Grand Ronde law on the right to an appeal 

surviving a Tribal member’s death found anywhere in the Enrollment Ordinance.  In fact, 

applicable law in Oregon provides that all such claims survive to a decedent’s estate.19 

                                         
17 Enrollment Ordinance § (i)(3). 
18 Id. at § (i)(5) et seq. 
19 O.R.S. § 115.305 
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 Furthermore, Respondent argues20 that the pleading in this matter is insufficient under 

Fed. R. Civ. P. 9(a)(1) because of an alleged “total absence of any allegations regarding 

representative capacity in the Petition(s).”21  But in Petitioners’ First Amended Notice of 

Appeal, each deceased Petitioner asserts the following: 

Either the deceased Petitioner/Appellant and the corresponding estate is a 
“member” for purposes of enrollment matters and appealing under the applicable 
laws, or the Petitioner/Appellant is not a member as a deceased Tribal member 
and cannot, therefore, legally be disenrolled.  This Court has jurisdiction to hear 
this matter because any and all disenrollment actions are expressly reviewable by 
this Court under the Enrollment Ordinance and, in this particular case, under the 
Constitution of the Confederated Tribes of Grand Ronde.22   
 

Furthermore, with respect to the capacity of the personal representative to maintain this action 

on behalf of his or her deceased family member, each of Petitioners’ First Amended Notice of 

Appeal alleges expressly that the action is brought by each representative in their “capacity of 

administrator, executor, heir, assign, next-of-kin, lineal descendant, and/or designated personal 

representative of the above named deceased Tribal Member who was illegally disenrolled.”23 

Here because this Court has the express and undeniable jurisdiction to review all 

disenrollment actions and all actions implicating constitutional violations or violations of the 

                                         
20 Respondent requested letters testamentary or other evidence showing capacity 
to sue.  Petitioners are not inclined to volunteer information that is not required 
by law or applicable court rules, and therefore declined Petitioners’ request after 
it was clear that submitting such evidence would not convince Respondent to 
forego the instant Motion to Dismiss.  Furthermore, as referenced herein, the 
Respondent has no evidence whatsoever to claim that the personal representatives 
bringing this action on behalf of Petitioners lack capacity to sue.  Absent such 
specific evidence, any fishing expedition for documents and evidence entirely 
irrelevant to the instant matter should not be permitted. 
21 Motion to Dismiss, p. 3.  
22 See each Petitioner’s First Amended Petition for Judicial Review and Notice of 
Administrative Appeal, ¶2. 
23 Id., ¶5. 
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Indian Civil Rights Act, the Court has jurisdiction to review the appeal of the deceased Tribal 

members.  Because of this jurisdiction, the question of representative capacity regarding each 

of the executors, administrators, or personal representatives of the estates of the deceased 

Tribal members is not jurisdictional in and of itself.  Therefore, under the applicable federal 

rule, Petitioners “need not allege” their capacity to sue in a representative capacity, even 

though they have.  Even if this Court determines that the capacity of the personal 

representatives to sue on behalf of Petitioners’ estates is a jurisdictional question, the federal 

rule requires that Respondent raise these issues “by a specific denial, which must state any 

supporting facts that are peculiarly within the party’s knowledge.”24  Courts have found it 

insufficient for a party simply to deny that they have adequate facts to conclude that the 

personal representative or corporate entity lacks capacity to sue, as Respondents have done 

here.25    In essence, Respondent here is no different than a party raising a general allegation 

that it does not know whether a personal representative has capacity to sue and, therefore, 

denies such capacity.  When parties make such general statements with nothing more, they 

have been held to have waived any objection to capacity to sue.  Respondent here seeks to flip 

Rule 9 on its head, and require proof of capacity, when the burden is clearly on Respondent to 

show any facts they may have supporting its allegations of a lack of capacity.  Respondent has 

sophisticated legal counsel.  It has access to addresses on file for each of Petitioners and could 

                                         
24 Fed. R. Civ. P. 9(a)(2)(emphasis added). 
25 Montellier v. U.S., 202 F.Supp. 384, 389-90 (E.D.N.Y. 1962)(answer to complaint denying 
knowledge of representative capacity is insufficient to maintain objection to capacity under 
rule 9); Young v. Pattridge, 40. F.R.D. 376 (N.D. Miss. 1966)(general denial of plaintiff’s 
allegations of appointment failed to meet requirement for specific particulars alleging lack of 
capacity); Kucharski v. Pope & Talbot, 4 F.R.D. 208 (S.D.N.Y. 1944). 
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look up public records with respect to any of the estates of Petitioners to see whether a 

different personal representative was named.  Or, if it had information that another person is in 

fact the personal representative of the estate in question, it could have asserted as much in its 

Motion to Dismiss.  The fact of the matter is Respondent has no evidence that each of the 

personal representatives identified in Petitioners’ Notices of Appeal are who they say they are 

and have the capacity to sue on behalf of their deceased family members.  Without such 

requisite evidence, there is no specific allegations going to capacity and, therefore, claims of 

insufficient pleading are without any legal basis and should be overruled.   

E. Respondent Has Failed To Show Dismissal Is Warranted. 

 It is black letter law that a “court may dismiss a complaint only if it is clear that no 

relief could be granted under any set of facts that could be proved consistent with the 

allegations.”26  It is also a truism that with respect to a motion to dismiss under Fed. R. Civ. P. 

12(b)(6), a court “must accept as true all factual allegations in the complaint and draw all 

reasonable inferences in favor of the nonmoving party.”27  In addition, regarding the proper 

standard for jurisdictional motions to dismiss, the analysis is different when  “the jurisdictional 

issue[s] and substantive issues are so intertwined that the question of jurisdiction is dependent 

on the resolution of factual issues going to the merits of an action.”28  In such motions 

centering on jurisdictional grounds, a court may only grant a motion to dismiss “if the material 

jurisdictional facts are not in dispute and the moving party is entitled to prevail as a matter of 

                                         
26 Synagogue v. U.S., 483 F.3d 1058, 1060 (9th Cir. 2007), quoting Hishon v. King & Spalding, 
467 U.S. 69, 73, 104 S.Ct. 2229 (1984).   
27 Silvas v. E*Trade Mortg. Corp., 514 F.3d 1001, 1003 (9th Cir. 2008). 
28 Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir.2004). 
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law.”29  Otherwise, “the intertwined jurisdictional facts must be resolved at trial by the trier of 

fact.”30 

 In this case, if it is not clear to the Court that it has jurisdiction to review an appeal of a 

disenrollment under the Enrollment Ordinance’s express provision of such jurisdiction, it 

cannot be reasonably denied that there are unresolved factual disputes relative to the 

jurisdictional questions Respondent raises that are not disposable at this stage.  All allegations, 

including those regarding capacity to sue and jurisdiction under the Enrollment Ordinance must 

be taken as true with all “reasonable inferences” drawn in favor of Petitioners.  Bearing these 

standards in mind, along with all other issues raised herein, it is evident that Respondent has 

not met its burden and its Motion to Dismiss with respect to deceased Petitioners should be 

denied.  

III.  CONCLUSION 

 This matter raises troubling and unprecedented issues of constitutional import that are 

not subject to dismissal.  Can Respondent disenroll deceased Tribal members with total 

impunity?  Does the Enrollment Ordinance confer general authority to disenroll deceased 

individuals with no process and no review by this Court?  Does the Enrollment Ordinance 

prohibit an appeal by an estate of a Tribal member?  These are questions Petitioners assert 

should be answered in the negative.  But these questions in and of themselves, the factual 

disputes raised in Petitioners’ pleadings, the averments made therein, and the legal issues 

presented above, highlight the fact that Respondent has failed to meet its burden and that there 

                                         
29 Rosales v. U.S., 824 F.2d 799, 803 (9th Cir. 1987). 
30 Id. 
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is no clear authority foreclosing the right of Petitioners to appeal their disenrollments through 

their estates and the personal representatives of their estates.  Petitioners therefore respectfully 

request that this Court deny Respondent’s Motion to Dismiss each of their appeals.   

DATED this 25th day of September 2014. 

 

 Gabriel S. Galanda, WSBA #30331 
Anthony S. Broadman, OSBA #112417 
R. Joseph Sexton, WSBA #38063  
Grande Ronde Tribal Bar Members 
Attorneys for Petitioner/Appellant  
GALANDA BROADMAN, PLLC 
8606 35th Ave NE, Suite L1 
P.O. Box 15146 
Seattle, WA  98115 
(206) 557-7509  
Fax: (206) 299-7690 
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DECLARATION OF SERVICE 
 

I, Molly A. Jones, declare as follows: 

I am now and at all times herein mentioned a legal and permanent resident of the 

United States and the State of Washington, over the age of eighteen years, not a party to the 

above-entitled action, and competent to testify as a witness.  

I am employed with the law firm of Galanda Broadman PLLC, 8606 35th Ave. NE, 

Suite L1, Seattle, WA 98115. 

On September 25th, 2014, I caused the foregoing document(s) to be delivered to the 

following via U.S. Mail, Certified Return Receipt Requested and electronic mail: 

Grand Ronde Tribal Attorney’s Office 
Confederated Tribes of Grand Ronde 
9615 Grand Ronde Road 
Grand Ronde, OR 97347 

 

 
The foregoing statement is made under penalty of perjury and under the laws of the 

State of Washington and the Confederated Tribes of the Grand Ronde Community of Oregon 

and is true and correct. 

Signed at Seattle, WA, this 25th day of September, 2014. 

  

 




