
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

JEREMY MEYERS, individually, and on
behalf of all others similarly situated,

Plaintiff,

v.

ONEIDA TRIBE OF INDIANS OF
WISCONSIN,

Defendant.

Case No. 15-cv-445

THE ONEIDA TRIBE OF INDIANS OF WISCONSIN’S REPLY BRIEF IN
SUPPORT OF MOTION TO DISMISS FOR LACK OF SUBJECT MATTER

JURISDICTION

Defendant The Oneida Tribe of Indians of Wisconsin (“Tribe”), submits this reply brief

in response to Plaintiff Meyers’ Response Brief in Opposition to the Motion to Dismiss

(“Opposition”). Plaintiff’s Opposition demonstrates a fundamental misunderstanding of the

applicable legal standard: the issue is not whether the FCRA or FACTA1 are of general

applicability but rather whether Congress explicitly and unequivocally abrogated the Tribe’s

immunity. As this Court has previously held:

[W]hether an Indian tribe is subject to a statute and whether the
tribe may be sued for violating the statute are two entirely different
questions…. [The general] applicability of a federal or state
statute to an Indian tribe [doctrine] … is … inapplicable … where
the issue presented is whether a private party may maintain a suit
against the Tribe….

Louis v. Stockbridge-Munsee Cmty., No. 08-C-558, 2008 WL 4282589, at *3 (E.D. Wis. Sept.

16, 2008) (Griesbach, J.). For a private right of action for the recovery of damages to exist under

1
“FCRA” means the Fair Credit Reporting Act, and “FACTA” means the Fair and Accurate Credit

Transactions Act. See, e.g., 15 U.S.C. § 1681, et seq.
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a generally applicable statute, Congress must have unequivocally abrogated a tribe’s sovereign

immunity. Congress has not done so under the FCRA or FACTA, and the analysis should stop

there. Moreover, even if the general applicability statute doctrine were relevant to the inquiry, as

discussed below, the Tribe still has sovereign immunity. Finally, without an allegation of injury

in fact, Plaintiff lacks Article III standing. Accordingly, the Tribe’s sovereign immunity

deprives the Court of subject matter jurisdiction, and Plaintiff’s action for damages must be

dismissed.

ARGUMENT

I. EVEN IF FACTA IS A STATUTE OF GENERAL APPLICABILITY, IT DOES
NOT ABROGATE THE TRIBE’S SOVEREIGN IMMUNITY BARRING
PLAINTIFF’S PRIVATE ACTION SEEKING MONEY DAMAGES.

Plaintiff contends that the “preliminary question” in the sovereign immunity analysis is

whether the statute is one of general applicability. (Opp’n at 2.) This is incorrect as a matter of

law and, contrary to Plaintiff’s assertions, Seventh Circuit precedent does not say otherwise.

Rather, courts – including this one – have made clear that the general applicability of a statute to

a tribe and congressional abrogation of sovereign immunity in an action brought by a private

party seeking money damages from a tribe are distinct inquiries. See, e.g., Bassett v.

Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2d Cir. 2000); Fla. Paraplegic Ass’n v.

Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 1129–33 (11th Cir. 1999); Louis, 2008 WL

4282589, at *3. This distinction is critical. The determinative question here is not whether the

FCRA or FACTA applies to the Tribe, but rather whether Plaintiff’s private suit seeking money

damages is barred by sovereign immunity. The relevant analysis under longstanding Supreme

Court precedent remains whether Congress has unequivocally abrogated sovereign immunity to

allow such a private action. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)

(Abrogation by Congress of sovereign immunity “cannot be implied but must be unequivocally
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expressed.”) (citation omitted); see also Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024,

2030 (2014) (“[U]nless and until Congress acts, the [T]ribes retain their historic sovereign

authority.”) (citation omitted).

In Florida Paraplegic, the Eleventh Circuit held that, while the Americans with

Disabilities Act applies to tribes, tribal sovereign immunity prevents private lawsuits to enforce it

because the Act did not abrogate sovereign immunity. Fla. Paraplegic Ass’n, 166 F.3d at 1129–

33. Indeed, the court noted that “[f]rom the language of the legislation itself and from the

legislative history, it is evident that the ADA is a general statute that Congress intended to have

broad applicability.” Id. at 1128. Nonetheless, the court explained that “whether an Indian tribe

is subject to a statute and whether the tribe may be sued for violating the statute are two entirely

different questions.” Id. at 1130 (emphasis in original). Accordingly, the court found:

In short, Congress declined to abrogate Indian tribes’ sovereign
immunity from suit either by direct statement in Title III itself or
by reference to other statutes having that effect. No support exists
in the statute for a finding that Congress has waived tribal
sovereign immunity under Title III of the ADA.

Id. at 1132. Finally, the court added that “[a]lthough the omission of this remedy may seem

inconsistent with the rights granted by Title III, and even patently unfair, ‘[i]mmunity doctrines

inevitably carry within them the seeds of occasional inequities.... Nonetheless, the doctrine of

tribal immunity reflects a societal decision that tribal autonomy predominates over other

interests.’” Id. at 1135 (citing Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 781

(D.C. Cir. 1986)).2

2
The Florida Paraplegic Court noted that its holding that the tribe could not be sued by private parties for

violating the ADA did not mean that the tribe could not be compelled to conform to the law through an action by the
U.S. Attorney General. Fla. Paraplegic Ass’n, 166 F.3d at 1134. Similarly here, if FACTA is a statute of general
applicability and if it can apply to the Tribe despite the Tribe’s Treaty rights, then the Federal Trade Commission
can compel the Tribe to comply with its terms. 15 U.S.C. §§ 1681s(a)-(b) and 15 U.S.C. § 45(a)(2).
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Federal courts – including courts of appeal – have adopted this analysis in applying a

number of statutes in different contexts. Indeed, the Second Circuit Court of Appeals has

similarly explained that simply because a statute may be of general applicability, the abrogation

inquiry is nonetheless necessary. Bassett, 204 F.3d at 357-58. The Bassett court emphasized

that “[Plaintiff] also maintains that the Copyright Act is a federal statute of ‘general application

[and therefore] presumably applies to Indian Tribes.’ However, the fact that a statute applies to

Indian tribes does not mean that Congress abrogated tribal immunity in adopting it.” Id.

(citations omitted) (emphasis added); see also Sanderlin v. Seminole Tribe of Fla., 243 F.3d

1282, 1291-92 (11th Cir. 2001) (“The bare proposition that broad general statutes have

application to Native American tribes does not squarely resolve whether there was an abrogation

of tribal immunity.... First,... case law since Tuscarora has made clear that any purported

abrogation must be express and unequivocal.”).

In Louis, 2008 WL 4282589, at *3, this Court also adhered to this analytical distinction in

finding that a tribe was immune from suit under 42 U.S.C. § 1983 because “whether an Indian

tribe is subject to a statute and whether the tribe may be sued for violating the statute are two

entirely different questions” (citing Fla. Paraplegic Ass’n, 166 F.3d at 1130). The court added

that analysis “concern[ing] the applicability of a federal or state statute to an Indian tribe” is

inapplicable “where the issue presented is whether a private party may maintain a suit against the

Tribe pursuant to 42 U.S.C. § 1983 and the WFEA.” Louis, 2008 WL 4282589, at *3.

Therefore, since “[t]here [wa]s no indication ... of congressional abrogation,” the court

concluded that “the doctrine of sovereign immunity governs this case and mandates dismissal.”

Id., see also Specialty House of Creation, Inc. v. Quapaw Tribe, No. 10-CV-371-GKF-TLW,

2011 WL 308903, at *1 (N.D. Okla. Jan. 27, 2011) dismissed sub nom. Specialty House of
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Creation, Inc. v. Quapaw Tribe of Okla., 454 F. App’x 899 (Fed. Cir. 2011) (rejecting argument

that federal patent law, as a statute of general applicability, waives tribal sovereign immunity and

concluding that the Quapaw Tribe is immune from private suits under federal patent law because

plaintiff “points to no authority that Congress has expressly abrogated tribal sovereign immunity

with respect to the enforcement of patents”); In re Nat’l Cattle Cong., 247 B.R. 259, 265-67

(Bankr. N.D. Iowa 2000) (relying on Florida Paraplegic to hold that, whereas Bankruptcy Code

applied to tribe, the tribe could nevertheless retain its sovereign immunity from suit under the

Code); Bales v. Chickasaw Nation Indus., 606 F. Supp. 2d 1299, 1302-03 (D.N.M. 2009) (“The

issue of whether a statute of general applicability should apply to a tribe or tribal entity is distinct

from the issue in this case, i.e., whether a tribal entity enjoys immunity from suit.”). Thus, the

case law makes clear that courts must undertake the abrogation analysis set forth in Santa Clara

and its progeny when considering whether a private party can sue a tribe for money damages

under a federal statute, regardless of whether the statute is one of general applicability.

II. NOTHING ON THE FACE OF THE STATUTE UNEQUIVOCALLY
ABROGATES TRIBAL IMMUNITY.

A. Plaintiff’s Reliance On Kryztal Energy Is Misplaced.

Plaintiff relies heavily on Kryztal Energy Co. v. Navajo Nation, 357 F.3d 1055, 1057 (9th

Cir. 2004), as amended on denial of reh’g (Apr. 6, 2004), cert. denied, 543 U.S. 871 (2004) to

support its argument that Congress intended to abrogate sovereign immunity relative to FACTA

lawsuits. (Opp’n at 9, 12-13.) Kryztal Energy, however, is not determinative. Sections 106(a)

and 101(27) of the Bankruptcy Code use the general phrase “other foreign or domestic

government” to identify those entities subject to suit. The Supreme Court has not decided

whether these sections abrogate tribal sovereign immunity, and lower courts addressing the issue

have reached varying conclusions. For example, courts have held that because Indian tribes are
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not specifically named in the Bankruptcy Code, a court would have to infer that Congress

intended the phrase “other foreign or domestic government” to encompass tribes and such an

inference is inappropriate. See e.g., In re Whitaker, 474 B.R. 687 (B.A.P. 8th Cir. 2012); In re

Mayes, 294 B.R. 145 (B.A.P. 10th Cir. 2003); In re Greektown Holdings, LLC, No. 14-14103,

2015 WL 3632202, at *17 (E.D. Mich. June 9, 2015); In re Nat’l Cattle Cong., 247 B.R. at 265-

67. Kryztal Energy is also distinguishable because, as the court there explains, Section 106(a) of

the Bankruptcy Code “explicitly uses the terms ‘sovereign immunity’ and ‘abrogate’”. Id. at

1059. Therefore, the Court’s rationale was based on the fact that the provision at issue was

specifically designed to abrogate sovereign immunity. Id. Under those circumstances, courts

could conceivably reach the conclusion that this is an explicit abrogation of tribal immunity. In

any event, such language does not exist under the FCRA or FACTA. Thus, the Kryztal Energy

decision provides at most only a competing – and distinguishable – interpretation of whether the

general phrase “other foreign or domestic government” applies to Indian tribes.

B. The Seventh Circuit’s Bormes Decision Says Nothing About Indian Tribes
And Applying Its Language To Tribes Disregards Supreme Court Precedent.

Plaintiff also tries to inappropriately expand the Seventh Circuit’s holding in Bormes v.

United States, 759 F.3d 793 (7th Cir. 2014) to include Indian tribes. (Opp’n at 4, 9-11.) Bormes,

however, says nothing about tribal immunity and extrapolating from its holding to include Indian

tribes runs afoul of Supreme Court precedent. Precedents in the state sovereign immunity realm

make this clear.3 Thus, while Plaintiff argues that “[w]here Congress includes a generic term

abrogating sovereign immunity for all governments – which necessarily includes Indian

governments – Indian tribes need not be specifically identified” (Opp’n at 15 (citing Kryztal, 357

3
Courts consider precedent on the abrogation of state sovereign immunity to be persuasive authority in the

context of tribal sovereign immunity. Cf. Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54 (1996).
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F.3d at 1059)), this reasoning ignores the fact that a general phrase does not alone demonstrate

the requisite congressional intent to abrogate tribal sovereign immunity.

First, the Supreme Court has found general phrases in abrogation provisions to be

insufficient to abrogate state sovereign immunity. See, e.g., Will v. Mich. Dept’t of State Police,

491 U.S. 58, 64 (1989) (finding the phrase “every person” to be insufficient to abrogate state

sovereign immunity); Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 245-46 (1985) (finding

the phrase “any recipient of Federal assistance” to be insufficient to abrogate state sovereign

immunity). In Atascadero, an unsuccessful applicant for a position with a state hospital filed a

complaint that the hospital’s refusal to hire him was due to his physical disability and, thus, a

violation of Section 504 of the Rehabilitation Act. On review, the Supreme Court held that the

state hospital was immune because the Rehabilitation Act fails to abrogate state sovereign

immunity. Section 505(a)(2) of the Rehabilitation Act provides for remedies for violations of

section 504 by “any recipient of Federal assistance.” 29 U.S.C. § 794a(a)(2). While states are

unquestionably recipients of federal assistance, the Court held that Congress had not

unequivocally expressed its intention to abrogate state sovereign immunity. Atascadero State

Hosp., 473 U.S. at 243-46. The Court held that to abrogate state sovereign immunity, Congress

must specifically authorize suits against states. Id.

In Dellmuth v. Muth, 491 U.S. 223 (1989), another case in the state sovereign immunity

context, the Supreme Court conceded that one could infer from the language of the Education of

the Handicapped Act that Congress intended to subject states to suit. Id. at 232. Nevertheless,

the court held that such a “permissible inference” was insufficient to abrogate sovereign

immunity because the Court could not say with “perfect confidence” that Congress intended to

subject states to suit. Id. at 231-32. Absent an unequivocal declaration of congressional intent,
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the “logical force” of the language is irrelevant. Id. The Supreme Court emphasized that

abrogation of state sovereign immunity cannot be established by inference, implication, or even

legislative history. Id. Only an unequivocal expression on the face of the statute will be deemed

sufficient. Id.

The same is true of tribal sovereign immunity, particularly in light of the general

principle that statutes are to be interpreted to the benefit of Indian tribes. See, e.g., Montana v.

Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985); White Mountain Apache Tribe v. Bracker,

448 U.S. 136, 143-44 (1980) (“Ambiguities in federal law have been construed generously in

order to comport with ... traditional notions of sovereignty and with the federal policy of

encouraging tribal independence.”); Reich v. Great Lakes Indian Fish & Wildlife Comm’n, 4

F.3d 490, 493 (7th Cir. 1993) (“[N]ot only treaties but (other) federal statutes as well are to be

construed so far as is reasonable to do in favor of Indians.”). Thus, while it is true that Indian

tribes have been referred to in the case law as “domestic dependent nations,” Cherokee Nation v.

Georgia, 30 U.S. 1, 17 (1831), the use of the term “any ... government” in the FCRA is not an

unequivocal expression of Congressional intent to include Indian tribes within its reach and a

court cannot determine otherwise with “perfect confidence.” Dellmuth, 491 U.S. at 231; see also

In re Greektown Holdings, LLC, 2015 WL 3632202, at *17 (“one cannot presume that Congress

intended to include [Indian tribes], without mentioning them but solely by force of deduction, as

among a group of sovereign entities with whom they share very little other than their sovereign

status”).

The reference to “any ... government” in the FCRA does not show an explicit and

unequivocal intent by Congress to include Indian tribes. To the contrary, Congress has

considered Indian tribes to be different from other forms of “government,” and needing separate
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and distinct appellation. See, e.g., 7 U.S.C. § 8310(a) (listing “States or political subdivisions of

States, national governments of foreign countries, local governments of foreign countries,

domestic or international organizations, domestic or international associations, Indian Tribes,

and other persons.”); 42 U.S.C. § 9601(16) (“CERCLA”) (listing “any State or local government,

any foreign government, any Indian tribe….”); 16 U.S.C. § 698v-4(b)(4) (listing “Federal, State,

and local governmental units, and [] Indian Tribes and Pueblos….”); 49 U.S.C. § 5121(g) (listing

“a unit of State or local government, an Indian Tribe, a foreign government….”); and 28 U.S.C.

§ 3701(2), which expressly defines “governmental entity” to include Indian tribes (by reference

to 25 U.S.C. § 2703(5)). If Congress’s general reference in the FCRA to a “government” already

includes Indian tribes, there would be no need for Congress elsewhere to include Indian tribes in

addition to its reference to, and definition of, government and governmental entities. Congress

knows how to expressly make its statutes applicable to Indian tribes and here it elected not to do

so.

Accordingly, the statute of general applicability doctrine does not waive the Tribe’s

sovereign immunity against Plaintiff’s action seeking money damages. Nor is there any

language in the FCRA or FACTA that shows an unequivocal intent by Congress to abrogate the

Tribe’s sovereign immunity against a private action seeking money damages. As a result, this

Court lacks subject matter jurisdiction requiring dismissal of Plaintiff’s action.

III. EVEN IF FACTA IS GENERALLY APPLICABLE, THE TRIBE IS
NONETHELESS IMMUNE.

In Smart v. State Farm Ins. Co., 868 F.2d 929 (7th Cir. 1989), the Seventh Circuit relied

on the Ninth Circuit’s case in Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir.

1985) to identify three specific exceptions to the general rule that statutes of general application

apply to Indian tribes. Smart, 868 F.2d at 932-33. These exceptions are “if: (1) the law touches
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‘exclusive rights of self-governance in purely intramural matters’; (2) the application of the law

to the tribe would ‘abrogate rights guaranteed by Indian treaties’; or (3) there is proof ‘by

legislative history or some other means that Congress intended [the law] not apply to Indians on

their reservations.’” Id. (citations and quotations excluded).4

A. Applying FACTA To The Tribe Would Conflict With Its Treaty Rights.

Plaintiff contends that “the application of FACTA to the Oneida Tribe does not abrogate

any rights guaranteed to the Tribe by Indian treaties.” (Opp’n at 8.) This is not correct. The

Treaty with the Oneida, dated February 3, 1838, 7 Stat. 566 (the “1838 Treaty”), which

established the Tribe’s reservation, grants it a number of rights, including the right to exclude

federal regulators from its land.

Rights secured by treaty will not be deemed to have been abrogated or modified absent a

clear expression of congressional purpose, for “‘the intention to abrogate or modify a treaty is

not to be lightly imputed to the Congress.’” Menominee Tribe of Indians v. United States, 391

U.S. 404, 413 (1968); Smart, 868 F.2d at 932 (“Statutes of general application that would modify

or affect Indian or Tribal rights sustained by treaty or other statute must specifically evince

Congress’ intent to interfere with those rights before a federal court will construe the statute in

issue against those rights.”); United States v. White, 508 F.2d 453 (8th Cir. 1974). In Menominee

Tribe, the the Treaty of Wolf River in 1854 (10 Stat. 1064) granted the Menominee Tribe of

Indians a reservation in Wisconsin. Menominee Tribe of Indians, 391 U.S. at 405-06. By this

treaty the Menominees retroceded certain lands they had acquired under an earlier treaty and the

4
Plaintiff claims that in Smart, supra, the Seventh Circuit held that statutes of general applicability waive a

tribe’s sovereign immunity for actions brought by private parties for money damages. Yet, the Court made no such
ruling. All it did was determine that ERISA applies generally to tribes where a tribe is acting as an “employer.”
The case, however, only allowed a tribal member to sue State Farm Insurance Company, a private U.S. insurance
company, for benefits; it was not a private action brought against the tribe for money damages. The Smart Court’s
ruling is entirely consistent with the case law that distinguishes between whether a statute generally applies to a tribe
and what rights an individual has for recourse, and against whom, under the statute.
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United States confirmed to them the Wolf River Reservation “for a home, to be held as Indian

lands are held.” Id. The 1854 Menominee Treaty was silent about hunting and fishing rights.

Nevertheless, the Supreme Court found that the language “‘to be held as Indian lands are held’

includes the right to fish and to hunt.” Id. at 406. The Supreme Court explained that the issue

was “whether those rights, whatever their precise extent, have been extinguished.” Id. at 407.

Similarly, the 1838 Treaty provides the same language as the 1854 Menominee Treaty at

issue in Menominee Tribe: that “[f]rom the foregoing cession there shall be reserved to the said

Indians to be held as other Indian lands are held...,” which includes the right to exclude federal

regulators exercising authority on Indian land. 1838 Treaty, Article 2.5 Thus, the right to

exclude federal regulators is a treaty-protected right and “application of the statute would

jeopardize a right that is secured by the [Tribes’] treaty.” Smart, 868 F.2d at 935.6 As a result, a

generally applicable statute cannot abrogate the Tribe’s treaty rights without Congress expressly

stating that it was intending to do so. No such language exists in the FCRA or FACTA, and

Plaintiff’s complaint must be dismissed.

B. Congressional Intent Demonstrates That FACTA Does Not Apply To
Indians.

Plaintiff’s argument that “there is nothing in the legislative history that establishes that

Congress did not intend for FACTA to apply to Indian Tribes’ commercial enterprises that are

open to the general public” (Opp’n at 9) is unavailing. (See generally Tribe’s Mem. of Law in

Support of Mot. to Dismiss at 9.) The chronology of Congress’s passage of the FCRA in 1970

5
The 1838 Treaty is available at: http://www.firstpeople.us/FP-Html-

Treaties/TreatyWithTheOneida1838.html

6
Although the Tribe’s treaty does not explicitly reference a right to exclude federal regulators, it does more

than “simply convey land within the exclusive sovereignty of the Tribe,” which the Smart Court found to be
insufficient. Smart, 868 F.2d at 935. By reserving all rights “as other Indian lands are held,” the treaty made clear
that the Nation was maintaining its sovereign rights to their fullest and broadest extent. 1838 Treaty, Article 2.
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and the Federal Debt Collection Procedures Act in 1990, 28 U.S.C. § 3301, et seq. (“FDCPA”),

demonstrates that Congress did not intend to include Indian tribes in the FCRA and, therefore,

“any ... government” under that statute does not encompass Indian tribes.

While the FDCPA expressly includes Indians tribes in its definition of “persons”, the

FCRA does not contain a similar inclusion. Thus, when Congress passed the FCRA in 1970, it

did not include Indian tribes, yet, when Congress passed the FDCPA in 1990, it expressly

included Indian tribes. If Congress had likewise envisaged Indian tribes to apply to the FCRA, it

would have amended the FCRA at the same time it was making Indians subject to the FDCPA in

1990. Alternatively, Congress could have further clarified the FCRA to include Indians when it

broadened its reach to include “persons” in 1996. Nonetheless, in both instances, Congress

intentionally chose not to include Indians in the FCRA’s definition of “person,” even though it

had done so in 1990 with the FDCPA.

As indicated earlier, when Congress intends to include Indian tribes under the reach of a

federal statute, it has stated its intention to do so by expressly referencing Indian tribes. See, e.g.,

7 U.S.C. § 8310(a); 42 U.S.C. § 9601(16); 16 U.S.C. § 698v-4(b)(4); 49 U.S.C. § 5121(g); and

28 U.S.C. § 3701(2). Its failure to do so with regard to the FCRA and FACTA can only be

construed as an intention by Congress that they not be included under the reach of either Act.

Thus, under the third Coeur d’Alene Tribal Farm exception, Plaintiff’s complaint must be

dismissed.

C. FACTA Touches On Exclusive Rights Of Self-Governance.

Plaintiff also contends that FACTA’s truncation requirement “does not involve the

Oneida Tribe’s right of ‘self-governance in purely intramural matters.’” (Opp’n at 8.) This

argument is misplaced and ignores a key component of tribal immunity: the notion of tribal

immunity involves the preservation of the tribal treasury. Breakthrough Mgmt. Grp., Inc. v.
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Chukchansi Gold Casino and Resort, 629 F.3d 1173, 1183-84 (10th Cir. 2010). Indeed, applying

FACTA to the Tribe would affect commercial activities that have a direct effect on self-

governance by directly implicating the tribal treasury.

In Breakthrough Mgmt. Grp., Inc., the plaintiff and an “agent” of Chukchansi Gold

Casino and Resort (“Casino”) executed a license agreement for online business management

training and consulting services. Id. at 1176-78. The tribe allegedly paid for the license. Id.

The Chukchansi Economic Development Authority (“Authority”) owned and operated the

Casino. Id. The plaintiff alleged that the terms of the license were violated and sued the tribe,

Authority, Casino and individual Casino employees. Id. at 1177.

The district court dismissed the tribe on sovereign immunity grounds but held that the

Authority and the Casino were not immune from suit. Id. at 1181. The Tenth Circuit reversed,

finding that the Authority and the Casino were also immune:

Tribal sovereign immunity may extend to subdivisions of a tribe,
including those engaged in economic activities, provided that the
relationship between the tribe and the entity is sufficiently close to
properly permit the entity to share in the tribe’s immunity…. As
the Ninth Circuit has noted, immunity for subordinate economic
entities “directly protects the sovereign Tribe’s treasury, which is
one of the historic purposes of sovereign immunity in general.”

* * *

A commentator has observed that “[t]ribal governments directly
control or participate in commercial activities more frequently than
other [types of] governments....”

Id. at 1183-84 (citations omitted) (emphasis added).

The Plaintiff is seeking certification of a class to seek substantial statutory damages that

would be paid from the Tribe’s sovereign treasury. Such a large drain on the Tribe’s treasury

funds would deprive the Tribe of funds needed to pay for tribal member services, if not, in fact,

bankrupt the Tribe. Accordingly, if successful, the Plaintiff’s action will directly interfere with
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the Tribe’s right of “self governance in purely intramural matters.” As a result, Plaintiff’s

complaint must be dismissed under the remaining Coeur d’Alene Tribal Farm exception.

IV. WITHOUT AN ALLEGATION OF AN INJURY IN FACT, PLAINTIFF LACKS
ARTICLE III STANDING.

Although avoided by Plaintiff in his Response Brief, the “irreducible constitutional

minimum of standing” requires at least an injury in fact (1) that is “concrete and particularized”

and “actual or imminent” and (2) which has a “causal connection” between the injury and the

alleged conduct. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (citations

omitted). Plaintiff does not dispute that he has suffered no concrete and particularized harm

arising from the Tribe’s alleged conduct. Rather he asserts merely that his statutory rights under

the FCRA, specifically FACTA, were violated. Without any allegation of an actual injury, there

can also be no causal connection with the complained alleged conduct. As a result, Plaintiff

lacks standing under U.S. Const. Art. III, § 2, cl. 1. to assert a claim against the Tribe for

violation of the FCRA, and cannot invoke this Court’s jurisdiction.

Whether a mere violation of the FCRA is sufficient to confer Article III standing has not

yet been addressed by the Seventh Circuit, nor is there prevailing U.S. Supreme Court precedent

addressing the question. Nonetheless, Plaintiff tells this Court that it “can easily disregard” this

question and find that Plaintiff has standing to go forward with his claim. (Opp’n at 15.)

In urging the Court to overlook the “threshold question” of Article III standing, however,

Plaintiff points to no Seventh Circuit decision that squarely and independently addresses the

issue that is presented to this Court. Indeed, in neither of the Seventh Circuit cases cited by

Plaintiff, Killingsworth v. HSBC Bank Nev., N.A., 507 F.3d 614 (7th Cir. 2007) nor Murray v.

GMAC Mortg. Corp., 434 F.3d 948 (7th Cir. 2006), is Article III standing considered, much less

addressed. The only case Plaintiff points to directly addressing the issue is the decision by
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District Court Judge Clevert in Armes v. Sogro, Inc., 932 F. Supp. 2d 931 (E.D. Wis. 2013). The

Armes decision is not binding on this Court. Budgetel Inns, Inc. v. Micros Sys., Inc., 34 F. Supp.

2d 720, 725 (E.D. Wis. 1999).

Plaintiff tries to convince this Court that it is “well settled” that a plaintiff who has

suffered no actual injury as a result of an alleged FACTA violation nonetheless has standing.

(Opp’n Br. at 17.) However, the Supreme Court’s recent grant of a petition for certiorari on the

exact question presented here belies this assertion. Petition for Writ of Certiorari, Spokeo, Inc.

v. Robins, 135 S. Ct. 1892 (2015).7 In other words, the issue is not “well settled” and this Court

has the opportunity to determine whether Plaintiff has Article III standing such that he may

invoke the Court’s jurisdiction.

In addressing this issue, the reasoning from the Second and Fourth Circuits is convincing.

See David v. Alphin, 704 F.3d 327 (4th Cir. 2013); Kendall v. Emps. Ret. Plan of Avon Prods.,

561 F.3d 112 (2d Cir. 2009). The violation of a right created by a statute does not, in and of

itself, confer Article III standing; rather, a plaintiff must also suffer concrete harm as a result of

such violation. Accordingly, because Plaintiff has not alleged any injury in fact arising from the

Tribe’s supposed violation of the FCRA, this Court must dismiss Plaintiff’s Complaint.

CONCLUSION

For the foregoing reasons, and the reasons set forth in the Tribe’s Memorandum of Law

in Support of Its Motion to Dismiss, the Tribe respectfully requests that the Court dismiss

Plaintiff’s Complaint.

7
Petition for Writ of Certiorari available at http://tinyurl.com/qch334t.
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Dated this 24th day of July, 2015.

Of Counsel:

WHYTE HIRSCHBOECK DUDEK S.C.
P.O. Box 1379
Madison, Wisconsin 53701-1379
Telephone: 608-255-4440
Fax: 608-258-7138
Email: knowakowski@whdlaw.com
Email: tpyper@whdlaw.com
Email: mrivera@whdlaw.com
Email: mkawski@whdlaw.com

/s/ Thomas M. Pyper

Kenneth R. Nowakowski
State Bar No. 1015226
Thomas M. Pyper
State Bar No. 1019380
Maria C. Rivera-Lupu
State Bar No. 1094980
Marci V. Kawski
State Bar No. 1075451
Attorneys for The Oneida Tribe
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